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P. R E N A A 


T is now upwards of three years ſince the 

third edition of the following work made its 
appearance, and was received by the profeſſion 
with approbation. Since which the author has 
beſtowed much time and attention in making 

conſiderable improvements, and material altera- 
tions. Some paſſages which were exception- 
able, have been rectified, and others that were 
doubtful are explained; and the ſeveral adjudi- 


- cations of the court, are continued as far as pub- 
liſhed, 


In farther addition, the author has added ſome 
nem beads, with many caſes determined, and not 
in print, as alſo the new rules of court; alſo, he 
has diſtinguiſhed the practice of this court from 
that of the King's Bench, in the ſeveral inſtances 
in which they vary, and agree; and uſed his beſt 
endeavour to make the work as perfect as poſ- 
lible, | 


If 


. 


viii - PRECLEK * 
If any inaccuracies ſhould yet remain, the au- 


thor truſts that the profeſſion will view them with 
their accuſtomed liberality and candor. 


The additions amount to upwards of one hun- 
dred pages. 


Inner TrMPLE, 
Iſt January 1794. 
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e 
Authority and J uriſdiction 
„„ uf * ey 


Court of Common Pleas. 


that had cognizance both of civil and ſpiritual 


cauſes, viz, the wittenagemot, or general council, 
which aſſembled annually or oftener, wherever the 


king kept his eaſter, chriflmas, or whitſuntide, as 
well to do private juſtice as to'conſult on publick 


buſineſs. But after the conqueſt, the eccleſiaſtical 


juriſdiction was diverted into another channel; and 
the conqueror, fearing danger from theſe annual 
parliaments, contrived alſo to ſeparate their miniſ- 
terial power, as judges, from their deliberative, as 
counſellors to the crown, He therefore eſtabliſhed 
a conſtant court in his own hall, made up of the 
officers of his palace, who tranſacted the bufineſs, 
both criminal and civil, as well as matters of the 
revenue. When they ſat in the hall, they were 
called a court criminal; when up ſtairs, à court of 
revenue : the civil pleas they held in either court. 
This court was called by Bra#on and other authors, 


aula regia, or aula regis. Brac. lib. 3. c. 7. Theſe 


high officers were aſſiſted by certain perſons learned 
in the laws, who were called the king's ju/ficiars or 
Juſtices, and by the greater barons of parliament, all 
of whom had a ſeat in the aula regia, and formed a 
kind of court of appeal, or rather of advice, in mat- 
ters of great moment * difficulty. To in 

| | elt 


V the Saxon conſtitution there was only one By Saxon confii- 


or C u/tice in the kingdom: tution only one 
ſuperior court of juſtice 8 and ſuperiour court, 


Court of Com- 


mon Pleas to be 
hold n in ſome 
place certain. 


The Authority and Juriſdiaion 


their ſeveral departments tranſaQted all ſecular buſt- 
neſs both criminal and civil, and likewiſe matters 


of the revenue: and over all preſided one ſpecial 


magiſtrate, called the chief juſticiar, or capitalis juſ= 
ticiarius totius Anglia z who was allo principal mi- 
niſter of ſtate, the ſecond man in the kingdom, 
and, by virtue of his office, guardian of the realm 


in the king's abſence. And this officer it was, 


who principally determined all the vaſt variety of 
cauſes that aroſe in this extenſive juriſdiction ; and 
from the plenitude of his power grew at length 
both obnoxious to the people, and dangerous to the 


government which employed him. Spelman's Glo, 


331, 2, 3. Gilb, C. P. 17. | 
This great univerſal court being bound to follow 
the king's houſehold in all its progreſſes and expe- 
ditions, the trial of common cauſes therein was 
found very burthenſome to the ſubje&t, Wherefore 
king John, who dreaded alſo the power of the juſ- 


ticiar, very readily conſented to that article which 


now forms the eleventh chapter of magna charta, 


and enacts, that Common Pleas ſhall not follow our 
& Court, but ſhall be helden in ſome place certain.“ 


This certain place was eſtabliſhed in Weſiminſter- 


Ball, the place where the aula regis originally ſat, 
when the king reſided in that city; and there it 


bath ever ſince continued. And the court being 


thus rendered fixed and ſtationary, the judges be- 
came ſo too, and a chief, with other juſtices of the 
common pleas, was thereupon appointed, with ju- 
riſdiction to hear and determine all pleas of land, 
and injuries merely civil between ſubject and ſub- 
jet: which critical eſtabliſhment of this principal 
court of common Jaw, at that particular juncture 
and that particular place, gave riſe to the inns of 
court in its neighbourhood ; and thereby collecting 
together the whole body of the common lawyers, 
enabled the law itſelf to withſtand the attacks of the 


canonifts and civilians, who laboured to extirpate 


1 


and deſtroy it. 


. The aula regia being thus ſtripped of fo conſi- 3 aula regia 
ee ee Mg ripped of a . 
derable a branch of its juriſdiction, an the power of ben ef ü ; 
the chief jaſticiar being alſo conſiderably curbed by joriſdiction. 
many articles in the great charter, the authority of 
both began to decline apace under the long and 
'- troubleſome reign of Henry the third. And, in fur- 
ther purſuance. of this example, the other ſeveral 
offices of the chief ju/ticiar were under Edward the 
' firſt (who new-modelled the whole frame of our . 
Judicial polity) ſubverted and broken into diſtinct 
courts of judicature, The diſtribution of common 
Juſtice between man and man was thrown into ſo 
Provident an order, that the great judicial officers 
were made to form a checque upon each other; the 
court of chancery ifluing all original writs under the 
great ical to the other courts ; the common pleas be- 
ing allowed to determine all cauſes between private 
ſubjeAs; the exchequer managing t he king's re- 
venue; and the court of king's bench retaining all 
the juriſdiction which was not canto ned out to other 
courts, and particularly the ſuperi ntendance of all 
the reſt by way of appeal; and th ę ſole cognizance 
3 of pleas of the crown, or crir ainal cauſes: For 
pleas or ſuits are regularly divi qed into two ſorts; 
Pleas of the crown, which compr ęhend all crimes and 
miſdemeſnors, wherein the kir ig (on behalf of the 
publick) is plaintiff; and com 20 pleas, which in- 
clude all civil actions depen ding between ſubject 
and ſubjet.. The former of ; theſe were the proper 
object of the juriſdiction of . he court of king's bench; 
the latter of the court of c nn pleas; which is a 
court of record, and. is ſty led by Sir Edward Cole, 
* the lock and hey of the ci mmon law; 4 Infl. 99. 
for herein only can rea ] afions, that is, actions 
which concern the right of freehold or the realty, be 
originally brought: and 11 other, or perſonal pleas 
between man and man, are here determined; though 


in the latter the king's bench has alſo a coficurrent 
authority. | | 


he | This court, withou 
geſtion, grant prohib ; 


— 


OO IT STC 


t any writ, may, upon a ſug- This court nay 
ztions, to keep as well tem- grant prohi- 
B 2 poral 


£ | Ihe Authority and Juriſdiction ; 


poral as eccleſiaſtical courts within their bounds 
and juriſdiction, without any original or plea de- 
pending; for the common law, which in theſe caſes 
is a prohibition of itſelf, ſtands inſtead of an ori- 
ginal. 4 Infl. 92. Vaugh. 157. 12 Co. 108. 
Actions from Actions are alſo removed into this court out of 
inferior courts inferior courts of record, by writ of habeas corpus 
may be removed A $ | . « 
hece, cum cauſa, or certiorari; and out of inferior courts 
not of record, by fone, tolt, recordari, accedas ad cu- 
| riam, or writ of falſe judgment. 
May grant a In term time, it may award a habeas corpus by the 
babeai coſfus. common law, for any perſon committed for any 
cauſe under treaſon or felony, and thereupon diſcharge 
him, if it ſhall clearly appear by the return, that 
the commitment was againſt law ; as being made 
by one who had no juriſdiction of the cauſe, or for 


a matter for which, by law, no man ought to be | 
puniſhed. Vaugh. 154. 2 Jones 14. And now it is | 


clear, that this court has a general juriſdition to 
grants writs of habeas corpus, in all caſes. 3 Will. 
172. Hood's Caſe. 1 And. 297. Moor 839. 1132. 
. 2 Inſt. 52. a. 1 Brownl. 33. 

May puniſhin lt alſo hath juriſdiction for the puniſhment of 
own officers. jts own officers and miniſters, and all other per- 
. ſons guilty of contempt againſt the rules and orders 

bol the court, | 1 
JoriſdiQion is Its juriſdiction is general, and extends throughout 


| general, England, and by ſtatute of Glouce/ter, 6 Ed. 1. c. 8. 


None ſhall have writs of treſpaſs before juſlices, unleſi 
he ſwear by his faith that the goods taken away were 
worth 405. | 

Lord Coke in bis 2 Infl, 311. ſays, Writs of 
treſpaſs are here put but for an example, for debt, 


detinue, covenant, and the like. 
Cannot hold plea 


2 Fre mod And as inferior courts which are not of record 


der 40s. ſo the ſuperior courts that are of record 


2 
* 


cannot hold plea of debt, &c. or damages, but un- 


cannot hold plea of debt, & c. or damages regularly, | 
unleſs the ſame amount to 40s. or above, ibid. For | 
the wiſdom of the common Jaw was, that men | 
| ſhould not be troubled for ſuits of ſmall value in 
| | the | 


of the Court of Common Pleas. 5 


the king's courts, but that they ſhould be heard and 


determined in the county with ſmall charge, and 
little or no travel or loſs of time, for it was there 
accounted againſt the dignity and inſtitution of 
thoſe high courts to hold plea of ſmall or trifling 
cauſes ; otherwiſe the law that was inſtituted for 
the quiet of man, and for his defence, might be 
abuſed to his charge, vexation, and offence. And 
the maxim of the common law is, quod placita de 
catallis, debitis, &c, que ſummum 408. attingunt vel 
eam excedunt, ſecundum legem et conſuetudinem Anglia, 


ſme brevi Regis placitari non debent. Ibid. 312. 


By 43 Elix. c. 6. it is enacted, That if any per- Adions per ſon- 
ſonal action de brought in any of her Majeſiy's ale if plaintiff 
courts at Weflminſter, ( not being for any title or intere/ 3 
of lands, nor concerning the freehold or inheritance of coſts than the | 
any lands, nor for any battery, ) it ſhall appear to the ſom recovered 
judges of the ſame court, and being ſo ſignified by (ney 8 
the juſtices before whom the ſame ſhall de tried, that dueſtion). | 
the debt or damages to be recovered. therein ſhall 
not amount to the ſum of 40s. that in every ſuch 
caſe the judges or juſtices before whom ſuch action 
ſhall be purſued, ſhall not award the plaintiff any 
more cofts than the ſum of the debt or damages 
ſo recovered ſhall amount to, but leſs at their diſ- 
cretion, | ES a 
The defendant lived in Devonſhire; the ſale and Where plaintiff 
delivery of the coals by plaintiff was in Semerſetſhire; and defendant | 
the debt 11. 2s. 64. only; a capias was iſſued; NY 
rule to ſhew cauſe why all the proceedings ſhould | 
not be ſet aſide, the demand being under 40s.; and 
that the aQion ought to have been brought in the 
county, and not in this court ; it was ſhewed for 
cauſe, that it was a rule of law, that no ſuit could be 
brought in a county court, unleſs both the defendant 
reſided, and the ſubjecb matter aroſe within its juriſ- 
diction, and cited Stat. W. 1, c. 35. 2 Inſt, 229, 

230, 231. Dall. 412. c. 110. Rule diſch. M. Ii 
v. Troyle, 2 H. Black, Rep. 29. 5 
If upon a nonſuit in an inferior court 16s. is Debt lies for 
given for coſts, by 23 - 8. c. 15. debt lies for it 165. cofts. 
| 3 in 


The Authority and Juriſdiction, &c. 
in a ſuperior court. Cro. Eliz. 96. 1 Wilſ. 316. 


Murray v. Wilſon, Stat. 4 Fac, I. c. 3. 1 Leon. 


23710. caſe 344- 


Style of the 
Court, 


The authority 
of this court is 
Founded on an 
original. 


If party privi- 
leged, 


Holds plea by 
bill againſt at- 
tornics, &c. 


Peers, &c. may 
be ſued by origi- 
nal bill, 


The ſtyle of the court is © Pleas at Weſtmin- 


& ſter before Sir James Eyre Knight, and his com- 
& panions, juſtices of our lord the king of the bench, 
c of the term of Saint Michael, in the thirty-fourth 
de year of the reign of our ſovereign lord George 
* the third, by the grace of God of Great Britain, 
„ France, and Ireland, king, defender of the faith, 
fs &c.“ | a N 

The authority of this court in common caſes is 
founded on an original writ iſſuing out of the chan- 
cery, being the king's mandate for them to proceed 


\ 


to determine the cauſe; for it was a maxim among 
the Normans that there ſhould be no proceedings in 


the king's court in common pleas without the king's 


writ; therefore a writ always iſſued to warrant 


this court's proceedings. 


But where the party is privileged, as an attorney 
or other perſon entitled thereto, it may hold plea on 


a writ of privilege, which is the fir/? proceſs of the 


court iſſued againſt the defendant, to compel him 


to appear, and make his defence, | 
It alſo holds plea by bill, which is in nature of a 


petition to the court, againſt any attorney, officer, or 


miniſter, intitled to privilege ; the bill expreſles ei- 
ther the grievance or wrong which the plaintiff 
hath ſuffered by the defendant, or elſe ſome fault 
by him committed againſt ſome law or ſtatute of 
the realm, | . | 

A peer, Anigbi, citizen, or burgeſs, or other per- 
ſon intitled to privilege of parliament, may be ſued 


in this court by original bill, in manner as directed 


by the ſtatute 12 & 13 W. 3. c. 3. on which a 
writ of ſummons may iſſue, and in default of ap- 
pearance, a diſtringas may iſſue to compel him to 
appear. | | | 


— TI — 


* 


duals or guard the ſtate. 


7 1 
of Actions. 


nf 6+ E 2 objects of the law are the a- . 10 
bliſhment of rights, and the prohibition of ations 


wrongs ; and to accompliſh the redreſs of injuries, 


courts of juſtice are inſtituted in every eivil ſociety, 


in order to protect the weak from the inſults of the 


ſtronger; by expounding and enforcing thoſe latus, 


by which rights are defined, and wrongs prohibited. 
The remedy therefore principally to be ſought by 
application to theſe courts of jultice, is by civil ac= 


tion, Which is the form of a ſuit given by laws 


for the recovery of that, which is one's due; or it 
is a legal demand of a man's right; and invented to 
prejerve men's perſons and properties from the vio- 


lence and injuſtice of athers: in all inſtances of an 


injury being committed, it either infiels a puniſþe 


ment on the offender, or gives a recampence to the 
perſon injured. The deſign of entering into ſo- 
ciety being the protection of our perſons and ſecus 


rity of our property, men in civil ſociety have a 
right, and are indeed obliged to apply to the publick 
for redreſs, when they are injured : for were they 
allowed to be their own carvers, or to make re» 
priſals, which they might do in the ſtate of nas» 
ture, ſuch permiſſion would introduce all that in» 
convenience which the ſtate of nature did endure, 
and which government was at firſt invented to pre» 
vent. Hence, therefore, they are obliged to ſubmit 
to the public k the meaſure of their damages, and 
to have recourſe to the law and courts of juſtice, 
which are appointed to give them redreſs and eaſe 
in their affairs; and this application is what is 
called bringing an action. 

Miſerable would be the eondition of individuals, 


and dangerous the condition of the tate, if there 


was no certain law, or (which is the ſame thing) no 
certain adminiſtration of law, to protect indivi- 


SY. "2M 


Criminal or 


civil, | 


Popular action. 


| Party grieved, 


When fatute 
muſt be re- 


hearſed, 


But if it extend 
u remedy, 


Actions. 


In every action that is brought, the perſon com- 


. Slaining is called the plaintiff; and the perſon who 
is called upon to make ſatisfaction, is called the 


# 


defendant, | | 


They are either criminal or civil. Criminal 


which lies for ſome penalty or puniſhment in the 
party ſued, be it corporal or pecuniary ; therefore 
called actions penal. | 1 0 
Popular actions, where a man hath committed 
a breach of ſome penal ſtatute ; and fo called, be- 


cauſe it is not given to one ſpecially, but generally 


to any that will proſecute, as well for himſelf as the 


king, and is generally called a gui tam action, be- 


cauſe it is brought by a perſon gui tam pro domino 
rege, quam pro ſeipſo in hac parte ſeguitur. Dy. 95. 
Lut. 133. | 


Upon every Wbt an n for the remedy of any 


* 


injury, miſchief, or grievance, an action lies by the 
party grieved, either by the expreſs words of the 
ſtatute, or by implication. 2 Inſt. 55. 118. 10 Co. 


75. 6. And if the penalty be expreſsly allotted to 
the party grieved, he alone may ſue for it. 2 I. 


If an aQion lies for an offence at common law, 
and afterwards a ſtatute is made againſt the ſame 


offence, if the action is brought upon the ſtatute, 


the ſtatute muſt be rehearſed ; otherwiſe it doth 
not appear, whether the action be upon the ſtatute, 
or at common law. Lu. 1548. So, if a ſtatute 
make a new offence, which was not ſo by the 


common law, the ſtatute muſt be recited, as in 


waſte againſt tenant for life or years. /bid. 

But if a ſtatute extend a remedy, which was at 
common law in ſome particulars, it need not be 
recited. Dy. 83. ö. 85. 4. ö. As in waſte againſt 


a tenant in dower or guardian, the ſtatute need not 
de rebearſed; for here was a prohibition of waſte 
againſt them at common law. Ibid. Reg. 73. | 
When day, &c, 
material, 


If an act of parliament be recited or pleaded, 
the day, year, and place of making it muſt be 


ſhewn. It is ſufficient that ſo much of a ſtatute is 


recited, 


* r „ 2 


0G ow w #3 w 


Atcions. 
recited, as concerns the matter in queſtion z and 
therefore if it be ſaid inter alia inactitatum fuit, it 
is well. Plow. 65. 4. If the party recites ſo much 
as makes for him, it is ſufficient ; though he omit 
a proviſo or other clauſe, that makes againſt him, 
2 Cro. 139. Plow, 105. a. A material variance 
is bad, Lut. 140. So if he miſrecite the title. 
2 Salt. Go. Mad. Caf. 62, 3. 

Civil actions are divided into real, perſonal, and 
mixed. Real, which concern real property only, 


Recital of ſo 

muck as makes 
for nim ſuffi. 
cieat. | 


Civil actions di- 
vided. 


are ſuch whereby the plaintiff, or demandant, claims 


title to any lands or tenements, rents, commons, 
or other hereditaments, in fee ſimple, fee tail, or 


for term of life: but theſe actions are now laid 


aſide, being very dilatory and expenſive; and a 


more commodious method is contrived to diſpute 


the title of lands, called an ejectment. Co. Lit. 284. 
2 Inſt. 40. | | - 4 

er ſonal actions, are account, aſſumpſit, covenant, 
— aſſault, and battery, falſe impriſonment, caſe, and 
treſpaſs. 

Mixed actions, are ſuits partaking of the nature 
of the other two, wherein ſome real property is de- 
manded, and alſo perſonal damages for a wrong 
ſuſtained ; as for inſtance, ejectment, which intitles 


the plaintiff not only to reſtitution for the term of 


years, but alſo damages for the wrong : waſte not 
only to recover the land waſted, but alſo treble da- 
mages, which is a perſonal recompence : and under 
theſe three heads may every ſpecics of remedy, by 
ſuit or action, be comprized. | 

Account lies againſt the bailiff or receiver to a 
lord, or others, who by reaſon of their offices and 


Perſonal, 


Mixed actions, 


Account. 


buſineſſes are to render accompt, but refuſe to do 


it; and by Stat. 4 Ann. c. ib. It may be broaght 
ͤagainſt the executors and adminiſtrators of every 
„ guardian, bailiff, and receiver, and by one joint- 
< tenant, tenant in common, his executors, c. 
“ againſt the other as bailiff for receiving more 
« than his ſhare, their executors, c.“ but the 
more ready way is now to file a bill in equity. 


¶ ſumpſit 


20 
Aſſumpfit. 


Afﬀamphit in 
law. 


Promiſe, what, 


Stat. of frauds, 


Aaions. . 
Aſumpſit is an action founded upon a contract, 
either expreſſed or implied. | | 
Aſſumpſit in law, is a naked contract; or a vo- 


luntary promiſe by word of mouth, by which a man 


aſſumes and takes upon him to perform and pay 


any thing to another. This term comprehends any 
verbal promiſe; and is variouſly expreſſed by the 


Civilians, according to the nature of the promiſe; 
ſometimes by paum; ſometimes by promiſſia, polli- 
citatio, or cenſlitutum. | 

A promiſe is in the nature of a verba] covenant, 


and wants nothing but the ſolemnity of writing and . 


ſealing to make it abſolutely the ſame. If there- 


fore it be to do any explicit act, it is an expreſs con- 


tract, as much as any covenant ; and the breach of 
it is an equal injury, The remedy is an adtien upon 
the caſe, for what is called an afſump/et or under- 
taking of the defendant ; the failure of performing 
which is the wrong or injury done to the plaintiff, 
the damages whereof a jury are to eſtimate and 
ſeitle. As if a builder promiſes, undertakes, or 
aſſumes to 4. that he will build and cover his houſe 
within a time limited, and fails to do it; 4, has an 
action againſt the builder for this breach of his 
expreſs promiſe, undertaking, or aſſumpſit ; and ſhall 


recover a pecuniary ſatisfaction for the injury ſu/lainea 


by ſuch delay. So alſo if a debt by ſimple con- 
tract be due, if the debtor promiſes to pay it and 
does not, this breach of promiſe intitles the credi- 
tor to his action on the caſe, inſtead of being driven 
to an action of debt. 4 Rep. 92. | 
Some agreements indeed, though never ſo ex- 
preſsly made, are deemed of ſo important a nature, 


that they ought not to reſt in verbal promiſe only, 


which cannot be proved but by memory of wit- 
neſſes. "To prevent which, the ſtatute of frauds and 
perjuries, 29 Car. 2. c. 3. enacts, that in the five 


following caſes no verbal promiſe ſhall be ſufficient 


to ground an action upon, but at the leaſt ſome note 


or memorandum of it ſhall be made in writing, and 


Signed by the party to be charged therewith : 1. 


9 | Where 
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Actions. 
Where an executor or adminiflrator promiſes to anſwer 
damages out of his own eflate. 2. Where a man un- 


aertak-s to anſwer for the debt, default, or miſcarriage 
of another. 3. Where any agreement is made, upon 


conſideration of marriage. 4. Where any contact or 


ſale is made of lands, tenemen's, or hereditaments, or 
any intereft therein. 5. And, laſily, where there is 
any agreement, that is not to be performed within a 


year from the making thereof. In all theſe caſes a | 


mere verbal aſſumpſit is void. 

And by ſame ſtat. . 17. No contract for the 
ſale of any goods or merchandize for the price of 
10l., or upwards, ſhall be good, unleſs the buyer 


Contracts for 
ſale of goods for 
101, or more. 


accept part of the goods fold, and actually receive 


the ſame, or give ſomething in earneſt to bind the 
bargain ; or there be ſome note or memorandum 
in writing of the ſaid bargain made and figned by 


the parties, or their agents, lawfully qual fied. 


Vide 4 Burr. 2101. 1 Str. 506. 3 Burr. 1921. 


1 H. Black. Rep. 63. 6 Br. Caſ Parl. 45 — This 


clauſe extends only to caſes wherein the ſeller is to 
deliver the goods immediately, and the buyer im- 
mediately to pay for them, that is to contracts 
executed, not to caſes wherein the contract is exe- 


cutory, and the buyer is to be furniſhed with the 


goods in future, and then to pay, Vide 1 H. 
Black, Rep. 10. 7 
Aſſumpſit lies in many caſes where debt lies, and 
in many where debt doth not lie. 2 Burr. 1005, 
Implied contracts are ſuch as do not ariſe from 


the expreſs determination of any court, or the po- 


ſitive direction of any ſtatute ; but from natural 
reaſon, and the juſt conſtruction of law: which 


extends to all preſumptive undertakings or aſſumpſits; 
which though never perhaps actually made, yet 


conſtantly ariſe upon this general implication and 
intendment of the courts of judicature, that every 


man hath engaged to perform what his duty or juſtice 


requires, Thus, if I employ a perſon to tranſact 
any buſineſs for me, or perform any work, the law 


implies that I undertook, or aſſumed to pay him ſo 
OS much 


Implied con- 
tract, 
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Acions. 


wuch 28 his labor deſerved, And if I negle& to 


make him amends, be has a remedy for this injury, 
by bringing his ad ion on the caſe upon this implied 
aſſumpſit; wherein he is at liberty to ſuggeſt, that 
I promiſed to pay him ſo much as he reaſonably de- 
ſerved, and then to aver that his trouble was really 
worth ſuch a particular ſum, which the defendant ' 
has omitted to pay. But this valuation of his 
trouble is ſubmitted to the determination of a jury; 
who will afſeſs ſuch a ſum in damages, as they think | 
he really merited. This is called an o/ſumpſit, on a 
quantum meruit. There is alſo an implied aſſumpſit | 


or a quantum valebat, which is very ſimilar to the 


Another ſpecies 
of implied al- 
jun: plit. 


H. Black. Rep. 
1. V. 65, 


Lies for money 
paid by miſtake, 


former; being only where one takes up goods or 
wares of a tradeſman, without expreſsly agreeing 
for the price, There the Jaw concludes, that both 
parties did intentionally agree, that the real value 
of the goods ſhould be paid; and an action on the 
caſe may be brought accordingly, if the vendee re- 
tuſes to pay that value. | 

Another ſpecies of implied aſſumpſit is, when one 
has had and received money belonging to another, 
without any valuable conſideration given on the re- 
ceiver's part: for the law conſtrues this to be mo- 
ney had and received ſor the uſe of the owner only; 
and implies, that the perſon ſo receiving promiſed and 
undertock to account for it to the true proprietor. And, 
if he unjuſily deturns it, an afien on the caſe lies 
againſt him for the breach of ſuch implied promiſe and 
undertaking ; and he will be made to repair the owner 
in damages, equivalent to what he has detained in 
ſuch violation of his promiſe. This is applicable to 
almoſt every caſe where the defendant has received 
money, which ex quo et bong he ought to refund. 
2 Burr. 1012. See more of this action in my Inſt, 
Cler. K. B. 17. | 

It alſo lies for money paid by miſtake, or on a2 

conſideration which happens to fail, or through im- 
poſition, extortion, or oppreſſion; or where undue 
advantage is taken of the plaintiffs ſituation. 
2 Burr, 1012. For money laid out and expended 
| Rs for 
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Actions. 


for the uſe of another, the law implying a pro- 


miſe of repayment, and upon an account ſtated. 


Carth, 466. 
Where a huſband goes abroad, leaving his wife 


in this country. who dies in his abſence, a third 


13 


perſon who voluntarily pays the expences - her 


funeral (ſuitable to the rank and fortune of her 


| Huſband) though without the knowledge of the 
huſband, may recover from him the money ſo laid 
out; eſpecially if ſuch third perſon be the father of 


the wife. Jenkins v. Tucker, 1 H. Black. Rep. go. 
Cwvenant lies where a man covenants with ano- 
ther, by deed, to do ſomething, and does it not. 
Fitz, N. B. 145. And it lies upon a covenant in 
any deed indented, or poll, 1 Roll. 517. l. 40. 
But does not lie upon an agreement without 
deed ; but an action on the caſe. F. N. B. 145. 
I+ lies not oh a leaſe made by the committee of 
a lunatick, for he cannot make a leaſe at law. 


| Knipe v. Palmer, 2 Wilſ. 130. 


Covenant, 


If a man covenants .with B. to do a perſonal By an executor. 


thing, and dies; his executor or adminiſtrator ſhall 
bave covenant upon it, F. N. B. 145. - 


So where the covenant relates to the inheritance, Heir, 


the heir may have an action upon it, 1 Roll, 520. 
ka © 

So by the common law, upon a covenant in law, 
the aſſignee of the eſtate ſhall have an action. Dy. 
257. 5 Co. 17. a. Mo. 419. 4 Co. 80.6. 

If a man covenants with B. and dies, an ation A 
lies againſt his executor or adminiſtrator upon. it, 
though he be not named in the covenant. 1 Rell. 
519. J. 35. 40. Cro. Eliz. 553. So in all caſes, 
an executor is bound by a covenant, if it does not 
determine by the death of the covenanter. 2 Mad, 
269. 1 Roll. 519. 1.33. So if he covenants for 
him and his affign: ; for an executor or adminiſtrator 
is an aſſignee. Mo. 44. But it does not lie if a 


covenant be for a perſonal a& of the * if the 


breach be not in his lifetime. = 


Aſſignee, 


Againſt execu» 
tors, 
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Againſt heirs, 


When aſſignee 
liable, | 


_ Actions. 


If he covenants for him and his heirs, covenant 
lies againſt the heir. Lut. 287, 4 

If a man covenants to do a thing, which has 
exiſtence at the time of the demiſe, and relates to 
it; the covenant runs with the land, and binds the 
aſſignee, though he be not named: as, if he co- 
venants to pay the rent reſerved, to repair the houſe 
deniiſed. 5 Co 10. b. 24 b. Cro. Eliz. 457. 552. 
1 Roll 521.1. 37. | 

Covenant from leſſ-e of tithes for himſelf or 
aſhgns, not to let the farmers have the tithes, runs 


with the tithes and binds tue aſſignee. Bally v. 


Wells, 3 U ilſ. 25. | 


When aſſignee 
not liable, 


Debt, in what 
caſe it lies, 


But does not lie 
after cleęit or 
ca. ſa. had. 


Lies on coniraft. - 


If leſite covenants to pull down old houſes, and 


build new on the ground in ſeven years, and does 


not, but after ſeven years aſſigns; aſſignee is not 
liable, for the covenant does not run with the land. 
St. Saviour's v. Smith, 3 Burr. 1271. For it was 
broken before the aſſignment. 1 Salk. 199. 

Debt lies on an obligation, or any other deed or 


ſpecialty on a judgment, within or after the year 


after recovery. 43 EA. 3.2. b. | | 
So in C. B. upon a judgment in ſcare facias upon 
a recognizance in B. R. Dy. 306. a. in marg. 


So in B. R. vpon a judgment in C. B. removed 


thither by error. 1 Sid. 236. WY 

So it ies there upon a judgment there after error 
brought in the exchequer. 1 Sid. 236. Lut. 602. 
1 Lev. 153. Ray. 100. Or after error depending 
in parliament ; for only the tranſcript of the record 
is removed, 1 Sid. 236. | 

But it does not lie on a judgment after execution 
ſued by elegit, or otherwiſe, for he has choſen ano- 
ther remedy, 1 Noll. 601. Nor after defendant 


taken on ca. ſa. and diſcharged by plaintiff's con- 


ſent. 4 Burr. 2482. Vigers v. Aldrich. 
Debt lies upon every expreſs contract to pay A 


ſum certain ; as if a man covenants or grants to 


So 


Pay. 1 Leo. 208. 5 D 


4 
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So though there be only an implied contract: as 
if a man be found in arrear upon account, 1 Roll, 


8. J. 47. | | | | 
wh avainſt a ſheriff for money levied by him 


upon a fiert facias ; for the Jaw creates a contract 
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So agaĩaſt a 
ſheriff, 


for his paying; 1 Rel. 598. J. 10. though the writ 


be not returned. Vid. I. 15, | 

Debt will lie on a foreign judgment, and the 
plaintiff need not ſhew the ground of the judgment. 
If he conclude prout patet per recordum, that is to 
be rejected as ſurpluſage, and the defendant can- 
not plead nul tiel record, Deugl, 1, Wherever 
indebitatus A ſumpſit can be maintained, debt will 
lie. Ibid. | | 85 

It lies for a penalty given by an act of parlia- 
ment, for the penalty of a by-law, though it is 
not ſaid by what action it ſhall be recovered. 1 Roll. 
599. J. 25. So for a nomine pg. I Lev. 110. 
For a pain or amercement in a court baron. 
2 Saund. 66, 1 Lev. 203. So for a fine upon an 
admittance to a copyhold. 1 Sid. 58. 2 Mod. 230. 
3 Med. 340. Hard. 487. So for fees given by a 
ſtatute to a ſheriff, Mo. 85 3. 1 Salk. 209. 

But it does not lie on a bill of exchange againſt 
the acceptor. Hard, 485. 5 

It is ſaid debt will not lie on a promiſſory note; 
but in Rudder v. Price, 1 H. Black, Rep. 547. 
which was debt by the payee againſt the drawer, 
this objection does not ſeem to be taken. It was 
held there, that the action did not lie on a note 
payable by inſtalments, till the laſt day of payment 

paſt. -- | EE 

In debt for goods fold and delivered, the plain- 
tiff declared that the defendant at Meſiminſter, in 
the county of Middleſex, was indebted to him in a 
certain ſum for goods ſold and delivered, without 
alledging an expreſs contract and place where ſuch 
contract was made; upon ſpecial demurrer for 


theſe cauſes, the court held the contract and venue 


well laid. Emery v. Fell, Trin. 27 Geo. 3. B. R. 
D. & E. 2. 28. | ; 


Foreign judge 
ment . 


Penalty, &e; 


Not on a bill of 
exchange. 


For goods fold 
how to declares 


Ie 


16 


May recover lefs 
than the de- 
mand, 


A leſs fom may 
be recovered 
than demanded : 
and if the demand 
de for 500 l. 
and only 450 l. 
ſpeciſied, it is 
tood. 


Aſſault, 


Impriſonment. 


| Cafe, 


Actions. 


It is determined tha; the plaintiff may recover a 
leſs ſum than demanded, provided he remits on the 
roll the reſidue. 1 Lord Ray. 816. _ 

Debt on ſimple contract; the declaration de- 
manded 5001. and only 45061. ſpecified to be due; 
breach, that defendant had not rendered the 5001. 
On ſpecial demurrer the court held, that the demur- 
rer could not be maintained, becauſe the plaintiff 
might, in an action of debt on a ſimple contract, 
prove and recover a leſs ſum than he demanded in 
the writ. M. Quillin v. Cox, 1 H. Black, Rep. 249. 
Vide 3 Mad. 41. | . 

A ſault lies where there is an attempt or offer 
to beat another without touching him; as if one 


lifts up his cane or his fiſt in a threatening manner 


at another; or ſtrikes at him, but miſſes him. Finch, 
202. Battery is the unlawful beating of another. 
The leaſt touching of another perſon wilfully, or 
in anger, is .a battery; for the Jaw cannot draw 
the line between different degrees of violence, and 
therefore totally prohibits the firſt and loweſt ſtage 
of it; every man's perſon being ſacred, and no 
other having a right to meddle with it in any the 
ſlighteſt manner. 6 Med. 173. 149. Vent. 256. 
If the plaintiff declares for an aſſault and battery, 
he may recover for the aſſault only, though the de- 
claration cannot be ſingly for the aſſault. Kitcb. 
8. a. In this action there are no more coſts than 
amages, if under 408. unleſs the judge certifies the 
battery proved. 22 & 23 Car. 2. FL 149. 
Aſſault and {alle impriſonment. This action lies 
for every confinement of the perſon without ſuffi- 
cient authority, and is commonly joined to an aſ- 


fault and battery; for every impriſonment includes 


a battery, and every battery an aſſault, 2 Int. 598. 
And to conſtitute the injury, there are two points 
requiſite: 1. The detention of the perſon; and 2. 
The unlawfulneſs of ſuch detention, Ibid. 46. 

Caſe. This action lies in a great variety of in- 


ſtances, viz, For affecting a man's reputation or 


good 


Acions. 
good name, by malicious, ſcandalous, and ſlan- 
derovs words, tending to his damage and deroga- 


tion . On an aſſumpſit or undertaking, where, by 
any unwholſome practices of another, a man ſuſtains 


any apparent damage in his vigour or conſtitution 


as by ſelling him bad proviſions or wines b, by the 


| exerciſe of a noiſome trade which infects the air in 


his neighbourhood ; or by the neglect or unſkilful 
management of his phyſician, ſurgeon, or apothe- 
cary ©. For it hath been ſolemnly reſolved that 


mala praxis is a great miſdemeanor and offence at 
common law, whether it be for curiofity or by 
neglect; becauſe it breaks the truſt which the party 


had placed in his phyſician, and tends to the pa- 
tient's deſtruction, Againſt carriers and others upon 
the cuſtom of England a. innkeeper tor goods ſtolen 


in bis houſe while he is a gueſt “. For deceits in 


contracts, bargains, and ſales f; for negligence ; 
keeping a dog accuſtomed to bite ſheep 8; taking 
or enticing away my ſervant or apprentice, whereby 
I loſe his ſervice >; diſturbance in the uſe of a feat 
in the church i; for injuries done in commons k; 
for malicious proſecutions, conſpiracy, eſcape, and 
reſcous i; for ſtopping up a water-courſe or way; 
breaking down a party wall; ſtopping of ancient 
lights, and for any private nuiſance to a man's 


walls, light, or air *; againſt ſheriffs for default in 


executing writs *; for diſturbing a parſon in taking 
his tithes, Ic. 2 Cro. 478. . 

Trover is a ſpecial action on the caſe, which one 
man hath againſt another, who hath in his poſſeſ- 
ſion any of bis goods by delivery, finding, or other- 


17 
2 Hob. 138. 


| b Roll, Abridg. 
95 


c 11 Hea, 6.18. | 


4 10 Ann. e. 14. 
e Moor. 177. | 
f Danv. 173. 

5 1 Vent. 190. 


h x Cro, 177. 


i Moor, 907. 
k Style, 168. 


1 x Salk. 15. 


m 3 Inſt, 23H 
9 Rep. 54. 
n 1 Cro. 477. 


Trovers 


wiſe; and ſells or makes uſe of them without his 
conſent, or refuſes to deliver them on demand; and 


it is to recover damages to the value of the goods. 
The freedom of this action from wager of law, 
and the leſs degree of certainty requiſite of de- 
ſcribing the -goods, 1 Salk. 654. gave it ſo con- 
ſiderable advantage over the action of detinue, that 
by a fiction of law, actions of trover were at length 
permitted to be 2 againſt any man who had 

in 


The advantage 
of this action. 
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in his poſſeſſion, by any means whatſoever, the 
perſonal goods of another, and ſold them or uſed | 
them without the conſcnt of the owner, or refuſed i 
to deliver them when demanded, The injury lies in | 
the conver/ion : for any man may take the goods f 
another into peffeflion. if he finds them; but no 
finder is allowed to acquire a property therein, un- 
leſs the owner be for ever unknown: and there- 
fore he mult not convert them to his own uſe, 
which the law preſumes him to do, if he refuſes to 
reſtore them to the owner ; for which reaſon ſuch 
refuſal alone is, prima facie, ſufficient evidence of a 
converfion. 10 Rep. 56. | 
It lies for goods tortiouſly ſeized by officers of re- 
Declaration, venue. 3 Ati. 146. The declaration ought to 
ſhew the property in the plaintiff, yet if it ſays 
that the plaintiff was poſſeſſed, omitting ut de bonts 
fuis propriis, it is good. Mo. 691. Harar. 111. 
If it ſays that the teſtator was poſſeſſed, and made 
the plaintiff executor ; it is ſufficient, without ſay- 
ing, that he was poſſeſſed. Lat. 214. 2 Cro. 
129. So the declaration muſt expreſs the goods 
demanded with convenient certainty ; but it is 
ſufficient if there be certainty enough to deſcribe 
the thing to common underſtanding. Sho. 144. 
It ought to alledge a converſion, as alſo the time 
and place of the converſion ; for it is traverſable. 
Cro. Eliz. 97, 8. 78. 1 Brownl, 8. The defend- 
ant may plead not guilty or a releaſe. Not guilty 
infra ſex annos. Lut. 99. He cannot juſtify de- 
taining goods till money laid out on them is paid. 
But it may be deducted in the damages. Str. 


657. | 
IN 9 This action in form is a fiction; in ſub/ance, a 
form is a fiction, remedy to recover the value of perſonal chattels 

wrongfully converted by another to his own uſe. 
# The form ſuppoſes the defendant may have come 
10 | lawfully by the poſſeſſion of the goods. It lies, 
| and has been brought in many caſes where, in 
ey truth, the defendant has got the poſſeſſion lawfully. 
ne Where the defendant takes them wrongfully, and 
] 47 is ; b 


Actions. „ 19 
by treſpaſs, the plaintiff, if he thinks fit to bring = 
this action, waves the treſpaſs, and admits the 
poſſeſſion to have been lawfully gotten, Hence if 
the defendant delivers the thing upon demand, no 
damages can be recovered in this action for having 
taken it. It is an action of tort : and the whole 
tort conſiſts in the eee Gi converſion. . | 

Two things are neceſſary to be proved to entitle Proof, 
the plaintiff to recover; 1ſt, property. in the 
plaintiff; and 2dly, a wrongful converſion by the 
defendant, Cooper and an. v. Chitty. 1 Burr. 31 


It is maintainable by the aſſignees of a bankrupt Maiotainable by 
againſt the ſheriff, who ſells the goods of a bank- flignees of a 


5 rupt (before taken by him in execution) after Vaakrot. 

g aſſignment : for after aſſignment, they become the 

s property of the aſſignees, from the time of the banks 

5 ruptcy, by relation, Ibid. | 3 . "a f 5 
8 Where an actual taking of the goods in queſtion When not neteſ- 
— is given in evidence, that is ſufficient without 3759 kev 
2 S ſhewing a demand and refuſal; for it is an actual 

ds converſion; but when defendant comes to the 

13 goods by finding, delivery, or bailment, for example, 

de there an actual demand and refuſal muſt be ſhewn 

4+ in order to eſtabliſh a converſion, unleſs an afual 

me converſion can be proved; in which caſe it is not 

e. neceſſary to prove a demand. Brauen v. Roe. Sid. 


264. Clay. 112. Beckwith v. Elvey, For a de- 
mand and refuſal in ſuch caſe is ſufficient evidence 
of a converſion. Cro. Eliz. 495, I 

1 demand is not 2 at he ſuit 2 aflignees When — 
of a bankrupt againſt the ſheriff after /ale previous t. Daene. 
to the 3Qtion ; for where the papules _ ſold, _ * 
it is held to be a converſion. | 

The owner of goods may maintain this action 

apainſt any perſon into whoſe hands they may have 5 
fallen, though the perſon in whoſe poſſeſſion they 7 
are found may have hone/lly obtained it, provided it 

was not by ſale or market overt, or by other fair. 

transfer. 1 Wrilſ. 8. Salk. 283. 1 Leon. 158, 1 Salk, 
126. And where the taking has been terticous, an 

| 1 actual 


Executors may 
have this action. 


Detinue. 


Tr eſpaſs. 


Perfonal pro- 
Pert). 


1 


Ations. 


actual converſion is not Heceſſary to maintain this 

action. 3 Wilſ. 146. 5 Burr. 2657. 2 Sir. 943. 
Formerly it was held, that executors could not 

maintain this action, Sav. 133; but it is now ſet- 


tled that they may for a converſion of goods in the 


life-time of their teftators, by the equity of the ſtat. 
4 Ed. 3. as well as for a converſion in their own 


times. Cro, Eliz, 377. So an adminiſtrator, Sty. 


FC 

Detinue lies for the recovery of goods in ſpecie, 
and alſo damages for the detainer; and it lies 
againſt a perſon who has them either by delivery 
or finding. But as the defendant in this action 


may wage his law, trover is the action in more 


common uſe. | | 

Treſpaſs lies for an injury done by one private 
man to another; as entering on another man's 
ground without a lawful authority, and doing ſome 


damage however inconſiderable to his real property. 
For the right of meum and tuum, or property in 


lands, being once eſtabliſhed, it follows as a ne- 
ceſſary conſequence that this right muſt be exclu- 


five; that is, that the owner may retain to himſelf 


the ſole uſe and occupation of his ſoil ; and every 


entry therefore thereon, without the owner's leave, 


and eſpecially if contrary to his expreſs order, is a 
treſpaſs or tranſgreſſion. The party muſt have 
property in the ſoil, and actual poſſeſſion by entry, 


to be able to maintain it; or, at leaſt, it is requi- 


ſite that the party have a leaſe and poſſeſſimm of the 
ve/ture and turbage of the land. Moor, 456. 1 Inſt, 
57. 2 Koll. Ar. 572. 2 Lill. Abr. 590. 2 Roll, 
Abr. 545. | 8 

The perſon in whom the general property in a 
perſonal chattel is, may maintain an action of treſ- 


paſs for the taking or injuring thereof by a ſtranger, 


although he has never been in the actual poſſeſſion of it: 
for a general property does always draw to it a 
poſſeſſion in law; which poſſeſſion is, in the caſe 


of a perſonal _— by reaſon of the tranſitorineſs 


1 Str. 635. Lad. Ra 
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of its nature, ſufficient to found an action of treſ- 

paſs upon, Bro. Treſ. 303. pl. 346. Latch. 214. 

2 Bulſir. 268. „„ | | 
If the act in the firſt inſtance be unlawful, treſ- 
paſs will lie; but if the act is prima facie lawful, 
and the prejudice to another is not immediate, but 
conſequential, it muſt be an action on the caſe. 


ay. 272. 
Only the rerfou'why has the poſſeſſion in fact of Real property. 
the real property to which an injury has been done, 3 Burr. 1553» 
can maintain an action of treſpaſs for the injury: 
becauſe the giſt of an action of treſpaſs, for an in- 
jury to either real or perſonal property, is the be- 
ing difturbed in the poſſeſſion of the property. And 
the having a general poperty, does not in the caſe 


of real property, as it does in the caſe of perſonal, 


draw to it a poſſeſſion in fact. Bro. Tr. pl. 38. 
pl. 303. pl. 346. 3 Lev. 209. Latch. 263. 2 Bulſl. 
268. And there muſt not only be a poſſeſſion of 
real property, to which an injury has been done ; 
but it muſt be a Jawful one. For an intruder into 
land does not gain by the intruſion ſuch a poſſeſ- 
ſion as will enable him to maintain an action for a 
treſpaſs thereupon committed. 2 Lev. 147. Plowd. 
546. 4 Leon. 184. Ea . 

Every one of the parties to a treſpaſs is liable 
to an action; for there can be no acceſſary to a 
treſpaſs. 1 Lev. 124. Bro. title Treſp. 113. 

An action it is ſaid does not lie before a cauſe of 


action accrued, but if the cauſe of action accrued - 


before the bill filed it is good, though the writ iſ- 
ſued before. Cowper's Rep. 454. 2 Burr. 960. 
But this means where a copy of proceſs is ſerved. 
A man cannot join ſeveral and diſtin cauſes of * 
action in the ſame count. Com. Dig. 108. | 

In perſonal actions, if two cauſes of action are Two cauſes of 
of the ſame nature, they may be put in one action. ion. 
Th, . l. 8. Co 26. / © I, 2. 

Whenever the ſame proceſs and judgment are in Rule of jaining 
two counts they may be joined, otherwiſe they can- ions. 
not. 2 WIIſ. 321, Debt on a judgment and a mu- 
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of Bedford v. Alcock. 


tuatus may be joined : ſo may debt on a bend and a 
mutuatus, although there be different pleas required, 


becauſe there is the ſame proceſs and judgment. 
1 Wilſ. 248. Debt and detinue may be joined. 
Bro, pl. 97. Debt upon an amercement and a 
mutuatus may be joined. 1 Wilſ. 248. The duke 
Caſe for a misfeaſance and 
negligence againſt a common carrier may be joined 
with trover. Dickſon v. Clifton, 2 Wilſ. 31g. 
eg 


Ll 


are - 


For whom and againſ} whom 
an Acfton will lie. | 


A the law grants redreſs for all injuries, and 
| gives a remedy for every kind of right, ſo it 
is open to all kinds of perſons, and none are ex- 
cluded from bringing an action, except on account 
of their crimes, or their country; as men attainted of 
treaſon or felony, perſons outlawed or excommunicated, 
convitt in præmunire, alien enemies profeſſed in or- 
ders of the papal religion, as friars, monks, &c. (un- 
leſs they have attained a pardon), infants, feme 
' coverts (unleſs by ſpecial cuſtom), or perſons not 
in rerum natura; but executors or perſons outlawed 
have a right to ſue in right of their teſtator or in- 
teſtate, 1 Int. 128. In life, liberty, and eftate, 
every one (who has not forfeited them) has a pro- 
perty and right; and if they are violated, the law 
gives an action to redreſs the wrong, and puniſh 
the wrong doer. Vaug. 337. | 
But care muſt be taken how ſuch actions are Care muſt be 
brought, as if an infant is plaintiff, he muſt ſue by br ge 
his next friend or guardian ( Rall. Abr. 287), unleſs brought. 
he ſue with others as executor, and then he may 
Tue by attorney, for all of them together repreſent 
the teftator. bid. 288, If an infant is ſued, he 
muſt appear by a guardian; if not, the plaintiff may 
move the court to have one appointed. 2 Ju. 26. 
If an ideot ſue or be ſued, he muſt do it in per- Maried woman, 
ſon. A married woman mult ſue with her huſband, 
and in all cafes where they are both ſued (although 
the huſband may anſwer alone), yet the wife ſhall 
never be forced to anſwer without her huſband' 
(except ſhe be a ſole merchant, i. e. when ſhe car- 
ries on a ſole and ſeparate trade, which is by the 
cuſtom of London only). 10 4:4 . 1 Int. 135. 
Wherever the ſuit will ſurvive to the wife ſhe muſt Survivors, 
Join in the action. 1 Wil. 224. Dunſtan & ux. | 
Er C4 v. Bur- 


he 


Executort. 


Executors may 
ſue before pro- 
bate, but cannot 

declare; but 
adminiſtrator 
cannot ſue be- 
fore adminiſtra- 
tion. 


Joint tenants. 


Tenants in com- 
mon. 
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For whom and againſt whom 

v. Burwell and others. Or where the debt is due 
to the ſeme dum ſola, both muſt join. Moor, 422. 
If baron is poſſeſſed of tithes in ri; ht of the eme, 
they muſt join in debt for not ſetiing them torih, 
becauſe the ſeme is the proprietor. Cro. Eliz. 608. 
613. If the action is brought for the labour of the 
wife only, ſhe may join in the action. 2 Sid. 128. 
Cro. Fac. 77. But declaration muſt ſtate it to be 
done by the wife, 2 Wilſ. 424. The dippers at 
Tunbridge Wells all joined with their huſbands, 
and held well. 2 Wilſ. 414. Heller and others v. 
Baker. . . . 

Executors, when they bring an action, muſt al 
be named; but when an action is brought againſt 
them, it muſt be only againſt ſuch of them as do ad- 
miniſter. 1 Roll. Abr. 924. Carth, 124. | 
They may ſue before probate, but cannot de- 
clare till probate granted, for when he comes to 
declare he muſt produce his letters teſtamentary : 
But an adminiſtrator cannot bring an action till ad- 
miniſtration granted, for the power of the firſt is de- 
rived from the will, that of the latter from the or- 
dinary. Salk, 302. 1 Roll, Abr. 917. If probate be 
loſt he may declare on an exemplification. 1 Str. 
440. If there are two executors, one under age, and 
the other proves the will, and hath adminiſtration 
durante minore, &c, he may ſue ſolely. But where 
both are of full age, though the will be proved by 
one only, the action muſt be brought in both their 
names. 2 Lev. 240. Colborne v. Wright. 2 Jon. 
119. Raym. 198. 

Alſo, if two men have lands and goods together 
in joint tenancy, and be wronged in them, they 
muſt ſue jointly. Co. Litt. 180, Tenants in com- 
mon ought to join in actions perſonal, but not 
real; and in aſſize and flander of title, they ought 
to ſever. Divers perſons may have an adion of 
treſpaſs jointly for goods taken or the like; but of 
battery, or ſuch like perſonal treſpaſs, the aQion 
ought to be ſingle; if one treſpaſs be done by di- 

_ Nerd 


an Asien will lie. 


vers, the plaintiff may make it joint, or ſeveral, as 


he pleaſes 3 and yet two that join in a treſpaſs, do 
ſo make one treſpaſſer, that one of them is anſwer- 
able for the other; and if they be ſued in one ac- 
tion, they may ſever in pleas and iſſues, and a re- 


leaſe to one is a releaſe to all. Alſo the jury muſt 


aſſeſs damages for all, but there ſhall be but one ſa- 


tisfaction; and where a joint action doth lie againſt 


ſeveral perſons, and ſome of their names are known, 
and ſome are not, the ation may be brought againſt 
them that are known by their particular names; 
and you may declare againſt them ſimul cum aliis, 
&c. 2 Lill. Abr. 469. Comb. 260. | 
Until the time of Ed. 1. the king might have 
been ſued in all actions, as a common perſon, 22 
Ed. 3. 3. Th, D. J. 4. c. 1. ,. 3. But now none 


can have an action againſt the king; but one ſhall 


be put to him to ſue by petition, The queen may 


be ſued without the king her huſband in all ac- 
tions, for ſhe is a perſon ſole by the common Jaw. 
Th. D. l. 4. c. 2. J. 2. So the queen dowager 
without ſuing to her by petition. bid. ſ. 3. So the 
prince of Males may be ſued by original writ. bid, 


25 


Who may be 


fued, 


. 4. Every ſubject of the king, eccleſiaſtical or 


temporal, man or woman, villain or free. 2 Jul. 


55. 6. Though he be deaf, dumb, or an ideot. 
Th. D. J. 4. c. 2. f. 4. Though he be non compos 


mentis, lunatic. Vid. Though he be committed or 
attainted, Vid. Ney, 1. But though a perſon at- 
tainted is liable to civil ſuits, yet he ought not to be 
charged but by leave of the court, or of a judge at 
his chambers. Faſter, Cr. L. 61. 1 Wilſon, 217. 
Though he be outlawed, excommunicated, or 


within age. 2 [n/?. 56. So every body politic may 


e ſued, or an alien born. 


(1 


Within what time Actions are 
to be brought. 


Limitation of HE limitation of ſuits is founded in public 
1 convenience; and attended with ſo much 
utility, that courts of equity adopt the ſtatutes 
made for that purpoſe, as a poſitive rule; and 
apply it by the parity of reaſon, to caſes not with- 
in it. 

By the 32 H. 8. c. 2. No perſon ſhall have 
« a writ of right of the poſſeſſion of his anceſtor, 
e but within /ixty years, nor of his own but within 
| 4 thirty years. - | 
Claim. And, N. B. a claim or entry, to prevent the 
ſtatute, muſt be upon the land, unleſs there ſhall 
be ſome ſpecial reaſon to the contrary. Salk. 205. 

2 Str. 1086. | | 
Pens actions By the 31 Elix. c. 5. h. 5. All ad ions, &c. 
7 tam, &“. whereby the forfeiture is er Gal be limited to the 
T queen, her heirs or ſucceſſors, only, ſhall be brought 
1 | within two years after the offence committed. And 
ny that all actions, &c. for any forfeiture upon any 
penal ſtatute, except the ſtatutes of tillage, the be- 
nefit whereof is or ſhall be limited to the queen, 
her heirs or ſucceſſors, and to any other which 
ſhall proſecute in that behalf, ſhall be brought by 
any perſon that may lawfully purſue for the ſame, 
within one year next after the offence committed; 
and in default of ſuch purſuit, that then the ſame: | 
ſhall be brought for the queen within to years after 
that year ended: and if any action or information 
for any offence againſt any penal ſtatute made or 
to be made, except the ſtatute of tillage, (hall be 
brought after the time before limited, then the 
ſame ſhall be void, „ 
Proviſo. Provided, that where any information, indict- 
| ment, or other ſuit, is or ſhall be limited by any 
| | ſtatute 
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Within what time Aaions, &c. 


3 ſtatute penal, to be had or brought within a ſhorter 


ime, that in every ſuch caſe, the action, &c. or 


tler ſuit, ſhall be brought within the time limited 
y ſuch ſtatute, Se. 6. | 


By 21 Fac. I. c. 4. No officer ſhall receive, 
le, or enter of record, any information,. bill, 


lint, count, or declaration, grounded on any pe- 


lie 
ch 
tes 
nd 
h- 


ave 
or, 
hin 


the 
hall 
OY» 


&c. 
the 
ught 
And 

any 


- be- | 
1eens | 
hich | 
t by | 


ame, 


ted; | 
ſame | 


after 
ation 


ſtatute of _ 


de or | 


all be | 
n the 


ndict- 
y any 
ſtatute 


al ſtatute (being within the ſtatute of the 21 Fac.) 
ntil the informer or relator hath firſt taken a cor- 
poral oath before ſome of the judges of the court, 


hat he believes in his conſcience the offence was 
rommitted within a year before the information or 


uit, within-the county where the ſaid information 
dr ſuit was commenced. | 

An affidavit of the cauſe of action, accruing 
vithin a year, need not be filed in an action on the 
Str. 108 1. French v. Coxon. 
In the conſtruction of theſe ſtatutes, it hath been 


Nolden, x. That the 21 Fac, I. c. 4. does not ex- 


end to any offence created ſince that ſtatute; fo 
hat proſecutions on ſubſequent penal ſtatutes are 


Nor reſtrained thereby. Salk. _= = 13. S Mod. 
an offence, prohi- 


25. Str. 1081. 2. That i 
ited by any penal ſtatute, be alſo an offence at 
ommon law; the proſecution of it, as of an of- 
nce at common law, is no way reſtrained by any 
f theſe ſtatutes. Hob. 270. 4 Mod. 144. 3. That 

a ſuit on any penal ftatute, be brought after the 
me limited, the defendant need not plead the ſta- 
te, but may take advantage of it under the gene- 
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No officer ſhall 
receive or file 
any informa- 
tion, &c, unieſs 
oath be made by 
the party, &, 


On ſtat. of uſuty 
no affidavit, 


Conſtruction. 


N, 


al iſſue, Show. 35 3. 4. That the party grieved 


not within the reſtraint of theſe ſtatutes, but may 
e in the ſame manner as before. 


33 


An action of debt was brought on the 9 Ann. 


14. by a common informer againſt Sir Thomas 
ederick for winning 5251. of G. L, at cards. The 
oney was loſt and paid, 11 March 1757, and the 


iginal not ſued out till Mich. 1762. This court 


Id it a caſe within 31 E/. though the action given 
in 


Cro. Eliz, 
45. Ney, 71. 3 Leon. 237. Show. 354. Cartb. 
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Writs of forme- 
don ſhall be ſued 
within 20 years. 


Ejectment. 


' Confiruttion of 
the ſtatute. 


Tenants in 
commons 


Within what time Adions 


Bul. Niſ. Pri. 190. 


By Hat. 21 Fac. 1. c. 16. All writs of form- 
don ſhall be ſued within twenty years next after the 
title and cauſe of action firſt deſcended or fallen; 
provided, if the perſon entitled to ſuch writ be at 
the time of the ſaid right firſt deſcended or fallen, 
within the age of one and twenty years, feme c- 
vert, non compos mentis, impriſoned, or beyond the 
ſeas, then ſuch perſon and his heirs may, notwith- i 
ſtanding the ſaid twenty years be expired, bring his 
action, or make his entry, as he might have done 
before this act: ſo as ſuch perſon, or his heirs, 
ſhall, within ten years next after his full age, dif- 
coverture, &c. take benefit of, and ſue forth the 
ſame, and at no time after the ſaid fen years. | 
An ejectment muſt be brought within twenty i 


years. Sid. 432. 


In the conſtruction of this ſtatute it hath been 
| holden, that the poſſeſſion of one joint tenant is the || 
poſſeſſion of the other, fo far as to prevent this ſta- If 
tute. 1 Salk. 285. That a claim of entry to pre- 

vent the flatute of limitations muſt be upon the land, | 
unleſs there be ſome ſpecial reaſon to the contrary. | 
1 Salt. 205. 2 Str. 1086. That if a perſon be 
| barred of his formedon, he is not thereby hindered 
to purſue his right of entry which afterwards ac- i 
crues to him, no more than a perſon who has ſeveral I 
remedies, and diſcharges one of them, is excluded 
thereby from purſuing the others. 1 Lutw. 781. 


x Salk. 339. 2 Salk. 422. 


That if one tenant in common receives the whole 
profits for twenty years or more, yet this does not | 
bar his companion; for the ſtatute of limitations | 

| never | 


in the firſt inſtance was to the party grieved, and 
after to the common informer alone; for ſuch ac- 
tion would have been within 7 H. 8.; and the 
31 Eliz. was made to narrow the time given by 1 
that ſtatute, and therefore could never mean to 
leave any actions unreſtrained in time. The latter Bll 
part of the clauſe muſt therefore be conſttued to 2 
extend to them. Lookup v. Sir Thomas Frederick, 


z 


are to be brought. 


never runs againſt a man, but where he is actually 
ouſted or diſſeiſed. 1 Salk. 423. 

Copyholds are within the ſtatute, becauſe it is an 
act made for the preſervation of the public quiet, 
and no ways tending to the prejudice of the lord or 
tenant. Moor, 410. 


Copyholds. 
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By flat. 21 Fac. 1. c. 16. /. 3. All actions of Limitations of 
treſpaſs, quare clauſum fregit, detinue, action for Perlonal actions. 


trover, and repliuin for taking away of goods and 
cattle, all actions of accompt, and upon the caſe 
(other chan ſuch accounts as concern the trade of 
merchandize between merchant and merchant, 
their factors or ſervants), all actions of debt, 
grounded upon any lending or contract without ſpe- 
cialiy; all adtions of debt for arrearages of rent, 
and all actions of Sault, menace, battery, wound- 
ing, and impriſonment, or any of them, which ſhall 
be ſued or brought, ſhall be commenced and ſued 
within the time and limitation hereafter expreſſed, 
and not after, (that is to ſay) the ſaid actions upon 
the caſe (other than for ſlander), and the ſaid ac- 
tions for accompt, and the ſaid actions for treſpaſs, 
debt, detinue, and replevin for goods or cattle, and 
the ſaid action of treſpaſs, quare clauſum fregit, 
| within x years next after the cauſe of ſuch ations 
| or ſuit, and not after; and the ſaid actions of 


treſpaſs, of aſſault, battery, wounding, impriſonment, Treſpaſs, &c. 


or any of them, within four years next after the 
cauſe of ſuch actions or ſuit, and not after; and the 
ſaid action upon the caſe for words, within two years 
next after the words ſpoken, and not after, 


Words, 


That if in any the ſaid actions judgment be Their limitation ; 


given for the plaintiff, and reverſed by error, or a aſter judgment 
of outlawry 


verdict paſs for the plaintiff, and on matter alledged 
in arreſt of judgment, the judgment to be given 
againſt the plaintiff, that he take nothing by his 
plaint, writ, or bill; or if any the ſaid actions ſhall 
be brought by original, and the defendant therein 


BT outlawed, and ſhall after reverſe the outlawry, that 


in all ſuch caſes the party plaintiff, his heirs, &c. 
as the caſe ſhall require, may commence @ new ac- 
tion 


re vet ſed 5 
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Infa nts, feme 


cover, &c. 


| xceepted. 


Whenthe ſtatute 
begins to run, 


What action 
are within the 
Katute, 


continue, the party may, but is not obliged to com- 


Within what time Actions 


tion or ſuit, from time to time within a year after l 
ſuch judgment reverſed, or ſuch judgment given 
againſt the plaintiff or outlawry reverſed, and not U 
after. /. 4. | : | 4 
That if any perſon or perſons, that is or ſhall 11 
be intitled to any ſuch action or treſpaſs, c. be 1 
at the time of any ſuch cauſe of action given or p 
| accrued, fallen, or come within the age of p 
twenty-one years, feme covert, non compos mentis, aA 
| impriſoned, or beyond the ſeas, that then ſuch per- b. 
ſon ſhall be at liberty to bring the ſame, ſo as they ui 
take the ſame within ſuch times as are before li- | 
mited, after their coming to, or being of full age, 10 
as other perſons having no ſuch impediment, ſhould le 
have done. 5 | ; | | 1 
If the plaintiff is in England when the cauſe of on 


action accrues, the time of limitation begins to 
run; ſo that if he, (or if he dies abroad,) his ex- 
ecutor or adminiſtrator do not ſue within fix years, 
they are barred by the ſtatute. x Wilſ. 134. Smith 
executor v. Hill executor, If the plaintiff is a fo- 
reigner, and doth not come to England in fifty 
years, he ſtill hath fix years after his coming into 
England to bring his action; and if he never comes 
to England himſelf, he has always a right of action on 
while he lives abroad, and ſo have his executors or 

adminiſtrators after his death. Per Cur. Strithorſt 


v. Graeme, elq. 3 Will. 144. While any of the diſ- los 
abilities mentioned in the ſtatute of limitations in 


mence his action: for the ſtatute doth not run 
while any of thoſe diſabilities continue, 75:4, The 
ſtatute does not begin. to run againſt a foreigner, 
til] he comes into Ergland, = 
With reſpe& to merchants accounts, it hath been 
determined, that they mean ſuch accounts as are a 
open and current only; and that therefore, if an or 

account be ſtated and ſettled between merchantand 
merchant, and a ſum certain agreed to be due to 
one of them, if he to whom the money is due, does 
not bring his action within the time limited, he is 
| | barred 


are to be brought. 


barred by the above ſtatute, 2 Med, 312. 2 Saun, 
124. Lev. 287. Vent. 90. 2 Vern. 456. 


7 


; | the practice is, that where an action is brought on 2%. 


a bond of twenty years ſtanding, and on which no 
intereſt has been paid for that time, the defendant 
may plead /olvit ad diem, and it will be preſumptive 
proof of the payment, if the plaintiff does not 
prove either the payment of the intereſt, or a de- 


bond was refuſed any relief. Chan, Rep. 78. 88. 
| 206, 7 | | . 


leaſe, or for an eſcape, are not within the ſtatute, 


tion brought againſt him for money levied on a 
fieri facias, becauſe the action is founded in male- 
cio, and ariſes on a contract in law, which is dif- 


is grounded on the ſtatute, 1 R. 2. c. 12. which 
firſt gave an action of debt for an eſcape, there be- 
ing no remedy for ereditors before, but by action 


1 Mod. 205. 212. A charity is not bound by 
length of time, 2 Vern. 399 ; a legacy is not with- 


in the ſtatute, 1 Fern, 256; nor a mortgage. 
1 Chan. Caſes, 102. 


; Pamage ; and the ſlander intended by the ſtatute 


| one,, 196, 
If 


mand precedent. In chancery, an obligee on a 


ferent from thoſe actions of debt on a lending or 
contract mentioned in the ſtatute; and becauſe it 


Jon the caſe, Saund. 37. 1 Lev. 191. 2 Keb. 93. 
Nor can it be pleaded to an action on a judgment; 


s to the perſon, Cro, Car. 141. Palm, 530. ; 


not, 


Action on.a bond is not within the ſtatute; yet Alon oa bond 5 


Debt on the 6 Ed. 6. for tithes, or on an award Debt for tithey 
for a fine of a copyhold, rent on an indenture of 


1 Sid. 305. 1 Saun. 33. 37. 1 Lev. 273. Nor Sheriff cannot 
can the ſtatute be pleaded by any ſheriff to an ac- plead the ſtatutes. 


For words, This does not extend to ſcandalum Scan. may. not 
magnatum, nor to caſes where the ſpecial damage vithin the fta. 
c che giſt of the action; but where the words of 
bemſelves are actionable, ſpecial damage will. 
ot take them out of the ſtatute. 1 Sid. 95. 
and. 61. Nor to actions for ſlander of title, Slander of title 
Por that is not properly ſlander, but a cauſe of not. 


32 


If words are of 
themſelves ac- 
tionable, they 

are within the 
ſtatute. 


Within what time Actions 

If the words of themſelves are actlionable, without 
the neceſſity of alledging ſpecial damages, although a 
loſs enſues, yet in this caſe the ature of limitations 
is a good bar; bur if the words, at the time of the 
ſpeaking them, are not adtienable, but a ſubſequent 
loſs enſues, which intitles the plaintiff to his action, 
in ſuch caſe the Hatute is no bar, Sid. 95. Ray. 61. 
3 Med. 111. As for calling a woman a whore, by 


which ſhe loſt her marriage ſeven years afterwards, 


the ſtatute is no bar; for it is not the words, but the 


ſpecial damage, which is the cauſe of action in this 


caſe. Sid. 95. Salk. 20b. pl. 5. And it was in- 


cumbent on the plaintiff to prove the ſpecial da- 


Treſpaſs per quꝛd 
ſervitium amiſit, 
is not within the 
ſtatute. 


Actions on pro- 
miſſory notes. 


Suits in the 
Admiralty. 


The fix years 
to be computed 
from the time 
of payment 
given by the bill. 


mage, otherwiſe the action would not have lain for 
the words. | | 

| Treſpaſs and aſſault. If treſpaſs be brought for 
beating a ſervant per quod ſervitium amiſit, this is 
not ſuch an aGiion as is within the ſtatute, being 
founded on the ſpecial damage. Salt. 206. 

By 3 & 4 Ann. c. g. Actions on promiſſory 
notes are to be brought within the time appointed 
for actions upon the caſe. | | 

By 4 Ann. c. 16. All ſuits in the admiralty for 
ſeamen's wages are to be commenced in /i years 
after the cauſe of action. | 

Where a bill of exchange is drawn payable at a 
certain future period, for the amount of a ſum of 


money lent by the payee to the drawer at the time 


of drawing the bill, the payee may recover the 
money in an action for money lent, although fix 
years have elapſed ſince the time when the loan was 
advanced ; the ſtatute beginning to operate only 
from the time when the money was to be repaid, 
i. e. when the bill became due. M bitter beim v. 
C. D. of Carliſe. 1 H. Black. Rep. 631. 3 Bac. 


602. Though on a mere loan of money the time 
of limitation might commence from the date of the 
loan, yet where the money was lent on a ſpecial 


contract for repayment, that ought to fix the period 
of the limitation, Cur, | | 
When 
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When an aQtion is limited by a ſtatute to be A capiar being 
commenced within a certain time, a capias ad re- feine ia i fue. 
ſpondendum, ſued out within that time, may be pro- that the akon 
duced in evidence at the- trial, to prove that the is brought ig 
action was commenced in due time. 3 Wilſ. 465. due time. 
Leader v. Moxon. But if the writ was not ſued 
out till after the year, though by relation it would 
be within the time, the plaintiff ought to be non- 
ſuited. Morris and Harwood, A. 3 Geo. 3. Bull, 
Ni} Prius, 135. Eg 

In the caſe of executors; if the ſix years be not Executors; 
elapſed at the time of the teftator's death, if the ex | 
ecutor takes out proper proceſs within the year, it 


will ſave the bar by reaſon of the limitation. Bull. 
150. It | | 
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Precipe quod 
redaat. 


$i te feceria 
ſecurum. 


n 


of the Proceedings 
. Court, 


in this 


1 HAVE already obſerved, that this court can- 
not hold plea in ordinary caſes, without the 
king's original writ; therefore the plaintiff, in a 
perſonal action, was, in the firſt inſtauce, obliged 


to make out a præcipe for the ſame, and 


apply to 


the curſitor of the county in which his cauſe of ac- 
tion aroſe, who made it out returnable in this 


court. | 
The original is a mandatory letter 


king, in parchment, ſealed with his great 


from the 
ſeal, and 


directed to the ſheriff of the county, requiring him 
to command the party accuſed either to do juſtice 


to the complainant, or elſe appear in c 
anſwer the accuſation. 


Theſe writs are either optional or peremptory, and 


ourt, and 


called by the names of a præcipe quad reddat, or a 
fi te fecerit ſecurum, and, for ſhortneſs, a pone. 


The præcipe quod reddat is, in the alternative, 
commanding the defendant to do the thing re- 
quired, or ſhew the reaſon whereſore he hath not 
done it : the uſe of this writ is, where ſomething 
certain is demanded by the plaintiff; as to reſtore 
the poſſc ſſion of his land, to pay a certain liqui- 
dated debt, to perform a ſpecific covenant, to ren- 
der an account, and the like; in all which caſes 
the writ is drawn up in the form of a præcipe or 
command, to do thus, or ſhew cauſe to the con- 
trary ; giving the defendant his choice, to redreſs 


the injury, or ſtand the ſuit, 


The /i te fecerit ſecurum, directs the ſheriff to 
cauſe the defendant to appear in court, without any 
option given him, provided the plaintiff gives the 
ſheriff ſecurity effeQually to proſecute his claim. 
This writ is in uſe where nothing ſpecifically is de- 
manded, but only a ſatisfaction in general. Such 
ale 


3 
3 
1 


Of che Proceedings. 
are writs of treſpaſs, or on the caſe, wherein no 
debt or other ſpecific thing is ſued for in certain, 


but only damages to be aſſeſſed by a jury, For 


this end the defendant is called upon to appear in 


court, provided the plaintiff gives good ſecurity of 


proſecuting his claim. 


This ſecurity is common to both writs, and for- 


merly were reſponſible perſons taken by the ſheriff, 
to anſwer for the plaintiff, if he failed in the 
action, to ſuch amereement as the court ſhould ſet 
on him for raiſing a falſe accuſation ; the ſuffici- 
ency of whom the ſheriff was liable to the king, 

On receipt of either of theſe writs, the ſheriff 
made out his ſummons to the defendant, directed 
to his bazliffs, called ſummoners, who either ſum- 
moned him perſonally, or left the ſame at his houſe 
or place of abode. | | 

On this ſummons the defendant either appeared, 
or eſſoigned, or made default: if he appeared, the 
plaintiff then proceeded againſt him by delivering a 


declaration. If he effoigned (that is, ſent his ex- 


cuſe by a ſervant for not appearing), the excuſe was 
to be ſent on the day the writ was returnable ; for 


if he omitted that day, an exception might be en- 


tered the next day to his non-appearance, and 
the plaintiff might have an order that the defend- 
ant's eſſoign or excuſe be not received; from this 
exception ſo taken and entered, the ſecond day after 
the return of the writ, was called the day of ex- 
ception : the third day the ſheriff returned his writ 
into court, which was delivered into the cuſtody of 
the cuſtos brevium, and from thence, this day was 
called the day of returna brevium; then it was, 
this court was ſeized of the cauſe by the poſſeſſion 
of the writ. The fourth day was called the day 
of appearance, or dies amoris, which was the time 
granted ex gratia, for the party to appear: for 


e our flurdy anceſtors held it beneath the condition of 


« a freeman to be obliged to appear, or to do any other 
ad at the preciſe time appointed or required.” If 
the defendant did not then appear, the plaintiff of- 

| D 2 fered 


How proceed- 
ings were before 
the capias was 
given. 


fered himſelf, and the filacer recorded his appear- 


Of the Proceedings. 


ance, and the ſheriff's return, that he either ſum- 
moned the deferidant, or that the defendant had 
nothing by which he could be ſummoned: if the 
ſheriff returned ſummonire feci, then was awarded 
an attachment and diſtreſs infinite, if the action 
was in debt; but in treſpaſs, becauſe there was a 


fine to the king, 2 proceſs (which was a 


capias) was awarded, or a diſtreſs as the court 
thought proper; but if the ſheriff returned, that the 
defendant had nothing by which he could be ſum- 
moned, then the capias was awarded even in debt, 
by Stat. 25 Ed. 3. c. 17. and in actions on the caſe 
by the 19 H. 7. c. 9. If the defendant could not 
be arreſted on the capias, the capias being returned 
non eſi inventus, and filed with the cuſſos brevium, 
the plaintiff, upon application, might have an alias 
and pluries; and upon the like return, the plaintiff 
might ſue the defendant to outlawry, by which he 
forteited all his goods, loſt the profits of his land, 
and was liable, if taken, to be impriſoned, 

Before the Stat. 19 H. 7. c. 9. which allowed 
the writ of capias ad reſpondendum in actions on the 
caſe, a practice was introduced into this court, of 
commencing the ſuit by an original writ of treſ- 


paſs guare clauſum fregit, for breaking the plaintiff's 


cloſe vi et armis, which, by the old common law, 


ſubjected the defendant's perſon to be arreſted by 


writ of capias; and then afterwards, by conni- 
vance of the court, the plaintiff might proceed to 
proſecute for other leſs forcible injury. This prac= 
tice (through cuſtom rather than neceſſity, and for 


ſaving ſome trouble and expence, in ſuing out a 
ſpecial original adapted to the particular injury) ſtill 


continues in almoſt all cafes (except in actions of 
debt), for if the defendant appeared at the return 
of the writ. or on the di/tringas, the plaintiff might 
declare againſt him in any action he ſhould think 
proper, and after judgment, purchaſe a ſpecial origi- 
nal to warrant the proceeding, which would prevent 
the judgment being arreſted or reverſed, . 


This 
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This was the regular and orderly mode of pro- 
ceeding ; but now the uſual practice is, to ſue out 
a capias in the firſt inſt ance, upon a ſuppoſed te- 
turn by the ſheriff of the original. | 


37 


The preſent 
practice. 


Originally, if the ſheriff ound the defendant, he 


was obliged to take him into cuſtody, in order to 
produce him in court upon the return, however 


ſmall and minute the cauſe of action might be. 
For not having obeyed the original ſummons, he 


had ſhewn a contempt of the court, and was no 
longer to be truſted at large; but when the ſum- 
mons fell into diſuſe, and the capias became the 


ficſt proceſs, it was thought hard to impriſon a | 


man for a contempt which was only ſuppoſed; and 


therefore in common caſes, by the gradual indul- 
gence of the courts {at length authoriſed by Star. 
12 Geo, I. c. 29, amended by the 5 Geo. 2. c. 27. 
and made perpetual by Stat. 21 Geo. 2. c. 3), 


the defendant is now only to be perſonally ſerved 


with a true copy of the writ, with notice in writing 
directed to him, to appear by his attorney in court to 
d-fend the action; which in effect reduces it to the 
ſummons of the ſheriff, And if the defendant 
thinks proper to appear at the return, he enters the 


ſame with the proper filacer; but if he does not 


appear on the return day of the writ, or within 
eight days after, the plaintiff may, upon an affidavit 
made of the ſervice of a true copy of ſuch writ and 
notice, cauſe an appearance to be entered for him, 
purſuant to the Statute of the 12 Geo. 1. c. 29. 
ſect. 1. and proceed thereupon as if the defendant 
had done it himſelf. | 

But if the plaintiff will make affidavit, or aſſert 
upon oath, that the cauſe of action amounts to ten 
pounds or upwards, then in order to arreſt the de- 
fendant, and make him put in ſub/lantial ſureties 
for his appearance, called ſpecial bail, it is required 


by Stat. 13 Car. 2. fl. 2. c. 2. that the true cauſe 


of action ſhould be expreſſed in the body of the 

writ; as, „ that the ſaid defendant may anſwer 

* to the plaintiff of a flea of treſpaſs: and alſo,” 
5 Dy: 


ac- etiam, 


If affidavit be 
made, 


© Of the Proceedings. 


ac-etiam, may anſwer him, according to the cuſlom 
« of the court, in a certain plea of treſpaſs on the 
& caſe, upon promiſes, to his damage of 201.” 

This ſtatute had like to have ouſted the king's 
bench of all its juriſdiction over civil injuries with- 
out force: for, as the bill of Middleſex was framed 
for actions of treſpaſs, a defendant could not be ar- 
reſted and held to bail thereupon for breaches of 
civil contracts: but to remedy this inconvenience, 

. the officers deviſed the method of adding the clau'e 
of ac-etiam to the uſual complaint of treſpaſs. In 
imitation of which, Lord Chief Fuftice North, a 
few years afterwards, in order to ſave the ſuitors of 
this couft the trouble and expence of ſuing out 
« ſp*cial originals, directed the clauſe of ac-etiam allo 
to be inſerted in the capras. ” 
Sum marked on The ſum ſworn to by the plaintiff is marked upon 
wot the back of rhe writ; and the ſheriff, or his officer 
the bailiff, is then obliged actually to arreſt or take 
into cuſtody the body of the defendant, and having 
ſo dove, to return the writ (when called on by a 
rule for that purpoſe), with a cepi corpus indorſed 
thereon. oe „ 

When the defendant is arreſted, he muſt either 
go to priſon for ſafe cuſtody, or put in ſpecial bail to 
the ſheriff to appear in court at the return; which 
is effected by entering into a bond to the ſheriff in 
double the tum ſworn to, with one or more ſureties, 
who are to be /ub/?antial and reſponſible men, to in- 
ſure the defendant's appearance at the return of 
the writ; which obligation is called a bail bind. 
Vide Stat. 12 Geo. 2. c. 29. | 

Bail above in Within four days excluſive of the appearance day 
Kala of the return of the writ, the defendant muſt put in 
"bail above, that is, enter into a recognizance (if 

they live in London or IVPeftminſter, or within ten 

miles thereof) before one of the juſtices of this 

court (the defendant not being preſent), in double 

Recognizance of the ſum ſworn to by the plaintiff, « whereby they 
q «© do feverally acknmuledge to owe unto the pane 
« the ſum of V. 20 a piece, to be levied upon their 

| « ſeveral 
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« ſcueral goods and chattels, lands and tenements, upon 


« condition, that if the defendant be condemned in the 


« ſaid action, he ſhall pay the condemnation, or render 


« himſelf a priſoner to the Fleet for the ſame; and if 


& he fail ſo to do, they undertake to do it for bim.“ | 


R. 5 VV. t A. 


69 


But if the defendant be preſent, then he likewiſe If defendant be 


enters into recognizance with the bail, which is à Preſent. 


great eaſe to them, becauſe they only become 
bound with him in the ſum ſworn to. | 


If the cognizors live above ten miles from Lon- Bail in the 


don or We/tminfler, commiſſioners are appointed country« 


in every county beyond that diſtance, to prevent 
the expence of travelling to town, under the Stat. 
of 4 & 5 V. & M. c. 4. to take ſuch recogni- 
zances, and after they are ſo taken, an affidavit is 
made by the attorney or his clerk, being preſent, 
of the due taking thereof, which, with the bail - 
piece, is tranſmitted to one of the juſtices of this 
court to be allowed, who on reading the ſame, 
ſigns his allacatur thereon; they are then taken to 
the filacer and filed with him, and ualeſs the plain- 
tiff 's attorney excepts againſt them within fwenty 
days, ſuch bail become ab/3/ute, for before the 


twenty days are expired, the bail are only condi- 


tional. R. 5 . & M. © 


But if the plaintiff or his attorney except againſt Exceptions 


them, then, if they live in London or Wefiminſfter, 
or within ten miles from theace, the bail muſt ap- 
pear in open court for that purpoſe (unleſs the at- 
torney conſent to accept a juſtification at a' judge's 
chambers). If they live above ten miles, then 
they may juſtify themſelves by affidavit ſworn be- 
fore the commiſſioner who took ſuch recognizance of 
bail, and which is moſtly taken at the ſame time to 
prevent trouble and expence. 


* 


If the bail to the ſheriff be not put in doe time, Aſſignment of 
and they are reſponſible perſons, the plaintiff may the bail bond, 


take an aſſignment from the ſheriff of the bail bond 
(under the Stat. 4 & 5 Ann. c. 16.), and bring an 
action thereupon againſt the ſheriff's bail, But if 
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Local aAions, 
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the bail, ſo accepted by the ſheriff, be inſolvent 
perſons, the plaintiff may proceed againſt the ſheriff, 


dy calling upon him by a rule, to return the writ 


(if not already done), and afterwards by another 
rule to bring in the body of the deſendant. And, if 


the ſheriff does not then cauſe: ſufficient bail to be 


perfected within the time limited by the rule, he 


will himſelf be reſponſible to the plaintiff, -. 

Thus much for the proceſs, which is only meant 
to bring the defendant into court, in order to con- 
teſt the ſuit, and abide the determination of the 
law. When he appears in perſon as a priſoner, 


or by attorney, then follow the pleadings between 
the parties, which are the mutual altercations be- 
tween them, and at preſent are ſet down and deli- 


vered to the attornies in writing, though formerly 
they were uſually put in by their counſel ore tenus, 
or viva voce, in court, and then minuted down by 


the prothonotaries. | 


3 


The firſt of theſe is the declaration, narratia, o 


count, antiently called the tale; in which the plain- 


tiff ſets forth his cauſe of complaint at length; 
being an amplification or expoſition af the original 
writ upon which his action is founded, with the 
additional circumſtances of time and place, when and 


where the injury was committed. 


When the defendant is brought into court, upon 
a ſuppoſed treſpaſs, in order to give the court à 


juriſdiction, which has been already mentioned, the 


plaintiff may declare in whatever action, or charge 
him with whatever injury he thinks proper, unleſs 
he has held him to ſpecial bail by a ſpecial ac- etiam, 
which the plaintiff is then bound to purſue. 

In local actions, where p. ion of land is to be 


recovered, or damages for actual treſpaſs, or for 


waſte, &c. affecting land; the plaintiff muſt lay his 
declaration, or declare his injury to have happened 


in the very county and place that it did happen; 


but in tranſitory actions, for injuries that might 
have happened any where, as debt, detinue, ſlander, 


and the like, the plaintiff may declare in what 


county 


ww" TT Nee =» Om Aa 


Of the Proceedings. 


county he pleaſes, and then the trial muſt be in that 
county in which the declaration is laid; though if 


of «tin, if any, aroſe not in that, but in another 
| ounty, the court will direct a change of the venue or 
 vijne (that is, the vicinia or neighbourhood in which 
the injury was declared to be done), and will oblige 
the plaintiff 7 declare in the proper county. For 
the Statute 6 Ric. 2. c. 2. having ordered all writs 
to be laid in their proper counties, this, as the 
judges conceived, impowered them to .change the 
venue, if required, and not inſiſt rigidly on abating 
the writ; which practice began in the reign of 
James the Firſt, 2 Salk, 670. ; and this power is 
diſcretionally exerciſed, ſo as not to cauſe but pre- 
vent, a defe of juſtice. Therefore the court will 
not change the venue to any of the four northern 
counties, previous to the ſpring circuit ; becauſe 
there the aſſizes are holden only once a year, at the 
time of the ſummer circuit: and it will ſometimes 
remove the venue from the proper juriſdiftion (eſpr- 
Wcially of the narrow and limited kind) upon a ſug- 
aeeſtion duly ſupported, that a fair and impartial 

7ial cannot be had therein. 2 5 
It is generally uſual in actions upon the caſe, to 
ſet forth ſeveral caſes, by different counts in the 
ſame declaration (fo that if the plaintiff fails in the 
proof of one, he may ſucceed in another); and 
to conclude with declaring, that the defendant had 
pefuſed to fulfil any of the agreements, whereby he 
as received damage to ſuch a value. If he proves 
he caſe laid in any one of the counts, though he 
Jails in the reſt, he ſhall recover proportionable da- 
apes. The declaration always concludes with 
heſe words, „and therefore he brings his ſuit, &c.” 
dy which words ſuit or ſecto (a ſeguendo) were anti- 
ntly underſtood the witneſſes or followers of the 
WP aiotiff, Seld, on Forteſe. c. 21.; for, in former 
mes, the law would not put the defendant to the 
ouble of anſwering the charge, till the plaintiff 
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the detendant will make affidavit, hit the cauſe 


In actions on the 
caſe, the eaſe is 
ſet forth by dif. 
ferent counts, 


, 


= Of the Proceedings. 
had made out at leaſt a probable caſe. Brac. 400, 


#1. . 2. g. G. 

Nonpros, when If the plaintiff neglects to deliver a declaration 
it may be ſigned. at the end of the enſuing term after the proceſs ii 
| returnable, and the defendant having entered his ap- 
pearance with the proper officer as of that term in 
which the proceſs is returnable, and given a rule 1 
declare in the proper ite, and demanced a declara. li 
tion, the defendant may, any time in the vacation of Y 
ſuch enſuing term, after the rule for declaring is out, 
ſign his nonpros; and if he be guilty of other delays 
or defaults againſt the rules of law in any ſubſe. 
quent ſtage of the action, he is adjudged not to 
follow his remedy as he ought to do; and there- 
upon he is alſo ſaid to be nonproſſed. And for thus 
deſerting his complaint, after making a falſe claim, 
he ſhall not only pay coſts to the defendant, but is WW 

liable to be amerced to the king. Yide R. H. 
9 Ann. £ 3. 3 | — 22 
Defence, When the plaintiff hath ſtated his caſe in the 
declaration, it is incumbent on the defendant, with- 
in the time allowed him by the rules of the court, 
to make his defence, and put in a plea; or elſe the if 
plaintiff will at once recover judgment by default, 
or nihil dicit of the defendant; becauſe, having 
deſerted the court, he ceaſes to oppoſe the plaintiff's 
| demand, and ſo ſubmits that judgment be given 

Oyer of the againſt him. But before the defendant makes his 
bond, &c. defence, he may crave oyer, in writing of the bond D 
| or other ſpecialty upon which the action is brought; Mc 
that is, to hear it read to bim; the generality of Mic: 
defendants, in the times of ancient ſimplicity, Ife 
being ſuppoſed incapable to read it themſelves Mc) 
whereupon the plaintiff 's attorney delivers a copy tie 
thereof, to enable the defendant to plead ſuch ple: m 
as his counſe] thinks proper. R. M. 1 Geo. 2. Mw 
But the court never make any rule for oyer of ori- ¶tu 
5 ginals, which are matters of record, Barnes, 340. ch. 

Cmporlance If the plaintiff does not deliver his declaration inf 

when intitled to, due time, the defendant is intitled to an impariauti 
: EE 018 


Of the Proccedings. 


00, r /icentia loguendi, which ſeems to have ariſen from 


tion 7. v. v. 25. in obedience to that precept of the 
„it M oſopel agree with thy adverſary quickly, whilft thou 
ap- rt in the way with him.” They looked upon 
22 oe plaiatiff, at the time of declaring, to be in his 
4e 10 


ay towards judgment; and therefore, ſince the 
efendant was ordered by the precepts of religion 
o agree with him, that there was a neceſſity to 
vive time for that purpoſe; this imparlance was 
entered when the writ was general, becauſe the de- 
fendant did not know how to agree with the plain- 
iff till he had heard his full demand: and there- 


ara- 
n of 
; out, 8 
elays 
ible» 0 
t to 
gere- 
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\ notion of religion mentioned in Saint Matthew, 


fore then the defendant might have agreed with 


thus iN im in the country whilſt he was in the way, ac- 
lain, Mos ding to the letter of the text, in which caſe | 
ut is hcre was no need of a libertas lequendi to be en- 
H. cred upon the roll. Glib. C. P. 42-3. | 


Imparlances are either general or ſpecial ; genera 


il Mare granted of courſe, becauſe the plaintiff has not 


with- ¶ proceeded in due time by delivering his declaca- 
ourt, tion ; ſpecial with a ſaving of all exceptions to the 
ſe the rorit or count, which may be granted by the pro- 
fault, ¶ thonotaries; or they may be granted ftill more 


| Imparlance ge- 


neral or ſpecial, 


Defence. 


aving ſpecial, with a ſaving of all excep'ions whatſoever, 
tiff? which is granted at the diſcretion of the court. 
given 12 Ad. 529. | | o 

es his Defence, in its true legal ſenſe, denotes an op- 
bond poling or denial of the truth or validity of the 
ught; complaint, aniwering to the conteſlatis litis of the 
lity of civilians. It is a general aſſertion which the de- 
licity, fendant makes immediately after the count or de- 
elves: claration, that the plaintiff hath no ground of ac- 
cop / tion ; which aſſertion is afterwards extended and 
h ple: maintained in his plea. And formerly the courts 
720. 2. WW were very nice and curious with :eſpe to the na- 


of ori- 
340. 
tion ia 
arlantt 

oi 


ture of the defence, ſo that if no defence was made, 
though a ſufficient plea was pleaded, the plaintiff 
nould recover judgment, Co. Lit, 127.z for 2 
general defence or denial was not prudent in every 
lituation, ſince thereby the propriety of the writ, 

as ST the 
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Two ſorts of 
pleas, 


Pleas in abate» 
ment, 


Of the Proceedings. 


the competency of the plaintiff, and the cognizance | 3 


of the court were allowed. By defending the force 
and injury, the deſendant waived all pleas of mi/no- 


mer; by defending the damages. all exceptions to 3 


* the perſon of the plaintiff,” and by defending ei- | 1 
ther one or the other, *+ when and where it ſhouid 


« hehove him,” he acknowledged the juriſdiction i 
of the court, But of late years theſe niceties 


have been very deſervedly diſcountenanced. Salt. Wl 
217. | 

Pleas are of two ſorts ; di A 
to the action. Dilatory pleas are ſuch as tend merely Wil 


to delay or put off the ſuit, by queſtioning the 1 
propriety of the remedy, rather than by denying 4 


the injury. Pleas to the action are ſuch as diſpute 
the very cauſe of ſuit. 1 
Dilatory pleas are, i To the juriſdiftion of th 


court : alledging, that it ought 3 kia few My 7 a 


the injury, it ariſing in Vales, or beyond ſea ; ot 
becauſe the land in queſtion is of ancient demeſne, 
and ought only to be demanded in the lord's court, 
&c. 2. To the diſability of the plaintiff, by reaſon iſ 
whereof he is incapable to commence or continue 
the ſuit ; as, that he is an alien enemy, outlawed, ex- 
communicated, attainted of treaſon or felony, under a 
premunire, not in rerum natura (being only a fifti- 
tious perſon), an inſant, feme covert, or a monk pro- 
feſſed., 3. In abatemert: which is either of the 
writ or the count, for ſome defed in one of them, 
as by miſnaming the defendant, which is called a | 
miſnamer ; or other want of form in any material 

reſpect. Or, that it may be, that the plaintiff is 
dead; for the death of either party before verdid, 
is at once an abatement of the ſuit. And in ac- 


tions merely perſonal, ariſing ex delicbo, for wrongs 


actually done or committed by the defendant, as 
treſpaſs, battery, and ſunder, the rule is, that 44 


perſonalis mor itur cum perſena, 4 Inft. 315; and it 


ſhall never be revived either by or againſt the exe- 
cutors or other repreſentatives. bid. Cowper's 


| Refs 375. Latch. 168, 1 Andr. 243. Jon. . 
Mey Sn The 


latory pl as, and pleas | f f 


Of the Proceedings. | 


Irre defendant, generally ſpeaking, can have but 
oc plea in abatement, and this is the natural order 
Df plcading ; becauſe, by the order befgge men- 
ioned, each ſubſequent plea admits the former; as 


dmits the juriſdiction of the court ; for it would 
de nugatory to plead any thing in that court that 
as no juriſdiction in the caſe. When he pleads 
o the count, be allows that the plaintiff is able to 
ome into that court to implead. him, and he may 
Where be properly impleaded; but in pleading to 
Ine count, he does not admit the writ to be good; 
Met if the count be vicious, the writ is conſequently 
eſtroyed; for though the writ in itſelf may be 
& 009, yet it is not purſued : but in pleading to the 

Writ, he admits the form of the count, becauſe by 
ny objections to the form of the writ, he allows 
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good, it is not to any purpoſe to object to the 
or of ſuch writ, if the form of the count be there- 


ariant, the defendant may ſhe w it any time in ar- 


4s 


hen he pleads to the perſon of the plaintiff, he 


\ 


4 he count to be ſufficient in form; if the writ be 


pon inſufficient ; but if the count be in ſubſtance - 


e of judgment, becauſe the court has no autho- 


z iy to proceed in a matter of ſubſtance different 


om the original, : 
= Theſe pleas to the juriſdiction, to the diſability, 
r in abatement, were formerly often uſed as mere 
tory pleas, without any foundation of truth, and 
alculated only for delay; but now by Sat. 4 and 5 
nn. c. 16. No dilatory plea is to be admitted, 
without affidavit made of the truth thereof, or ſome 
probable matter ſbi tun to the court to induce them to 
believe it true.” And it is a rule, that no ex- 
eption ſhall be admitted againſt a declaration or 
rit, unleſs the defendant *will in the ſame plea 
ve the plaintiff a better; that is, ſhew him how 
might be amended, that there may not be two 
ections upon the ſame account. Brownl. 139. 
| When theſe pleas are allowed, the cauſe is either 
{miſſed from that juriſdiction, or the plaintiff is 
ed till bis diſability be removed]; or he is obliged 
| to 


Affidavĩt to be 
annexed to a 
plea in abate - 
ment. 


If the plea be 
allowed, the 
cauſe js dil 
milled, 


If over- ruled on 
de murrer, 2 


reſpondeas ouſter 
18 awarded. 8 


plea be diſallowed. Th, D. 1. 16. c. 11. /. 1. 3 


When judgment 
peremptory. 


in a plea in abatement, or in a plea in bar; for 


ougnht to be final, and every man muſt be preſumeiſ 


upon a demurrer to a plea in abatement, there ſhal 


252. 


F 


Of the Proceedings. 


to ſue out a new writ by leave of the court, or to 
amend and new frame his declaration. But when, 
on the Bther hand, they are over-ruled on demutrer, Wl 
judgment is then given of reſpondeas ouſter, or Bil 
to anſwer over in ſome better manner. It is then al 
incumbent on him to plead a plea in bar to the ac. 
tion, by which he admits the form of the writ and 
count; for he anſwers to the right on demand, and 
puts that right in iſſue, and thereby admits that there i 
is a ſufficient form to put the tight in iſſue ; and 
therefore, though a man pleads non aſ/umpſit modo e 
forma, yet the modo et forma do not traverſe the 
form of the writ or count, but the ſubſtance of the 
promiſe only; which is the true reaſon why you 
may give another promiſe in evidence, different in 
time and place from that mentioned in the decla- 
ration, though not different in ſubſtance, If the 
tenant or defendant plead in abatement, and the 
demandant or plaintiff demur to it, the judgment 
ſhall be only, that the defendant anſwer over, if the 


Yelv. 112. 1. | L Bl 

The defendant pleaded miſnomer in his chriſtian ly te 
name in abatement ; the plaintiff replied that he 2 
was known as well by the name of A as by the name ©* 


of B, and iſſue was joined. Court held that the 1 
judgment muſt be peremptory, and that there is no 
difference, whether the iſſue be joined upon a fad 


wherever a man pleads a fact that he knows to bei 
falſe, and a verdict be againſt him, the judgment ec 


to know whether this plea be true or falſe ; but 


be a reſpondeas ouſter, becauſe every man ſhall not th 
be preſumed to know the matter of law, which hf 
leaves to the judgment of the court. The ſam 2» 
jury who try the iſſue, alſo aſſeſs the damages | 
Eichorn v. Le Maitre. 2 WWilſ. 367. Vide 1 S eie 


Thin ac! 


Of the Proceedings: 5 
The general iſſues are contrived in ſuch words General iſſue. 

as are proper to deny the whole fact in the decla- 

ration; without offering any ſpecial matter to 

evade it. Thus, if a charge is of treſpaſs, the ge- 

IT necal iſſue is, net guilty; if with a debt, that he 

IE 0es nothing; if on a ſpecialty, be admits the debt, 

f 1 | unleſs he denies the deed, for the ſeal continuing, it \ 
= muſt be diſſolved eo /igamine quo ligatur ; for there | | 


nen is that credit given to the ſolemnity of the ſeal, 
and that the defendant cannot ſay he did not owe, when 
do of it appeared by the acknowledgment of the ſeal 
: the chat he was indebted : on an afſump/it, non aſſump- 


it. And theſe pleas are called the general iſſue, General iſſue 
becauſe, by importing an abſolute and general de- what. 
Inial of what is alledged in the deefaration, they 

amount at once to an iſſue: by which is meant a 
XX f:t aſſumed on one fide, and denied on the other, 
here is alſo a plea to the action, whereby the de- 
fendant confeſſes or acknowledges the debt to be 
due; and that is, where the creditor haraſſes him 
with an action, after tender and refuſal of the debt; 
in this caſe it becomes neceſſary for the defendant 
to acknowledge the debt, and plead the tender ; 
adding, „that he has always been ready, and fill is 
& ready, to diſcharge it: for a tender by the debtor, 
and refuſal by the creditor, will in all caſes diſ- 
charge the coſts, 1 Vent. 21; but not the debt it- 
ſelf, the defendant being obliged to pay the ſum 
tendered into the hands of the prothonotaries of 
the court, which if the plaintiff accepts, he is ſtopped 
going any further in that plea, but may go for fur- 
ther damages upon the general iſſue, pleaded with 
the tender. L. Raym. 774. | 

Frequently the defendant confeſſes one part of Paymentef man 
the complaint (by cognovit actionem in reſpect there- ney into court, 
of), and traverſes or denies the reſt; in order to 
avoid the expence of carrying that part to a formal 
trial, which he has no ground to litigate, A ſpe- 
cies of this fort of confeſſion is the payment of 
money into court, being as much as the defendant 
acknowledges to be due, together with the coſts 

| | e | incurred, 
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acknowledged it to be his due. 


Set · off. 


iſſue was ſeldom 


pleaded (except, 
Kc.) 


is called a ſpecial plea, which was originally intended 


thus ſpecially pleaded, may be given in evidence 


farther proceedings; and this may be done in all 


capable of being aſcertained by mere computation, 


2 Geo. 2. c. 22. and 8 of Geo. 2. c. 24. but if the 
defendant's demand ſhould not be equal to counter- 


EL maining balance into court. 
Formerlygeneral 


Of the Proceedings. 


incurred; in order to prevent the expence of any 
aQions where the demand is of a ſum certain, or 


without leaving any ſort of diſcretion to be exer- 
ciſed by the jury; and if the plaintiff accepts there- 
of, he is to be paid his coſts, if not, he proceeds at 
his peril ; for if he does not prove more to be due 
than is ſo paid into court, he will be nonſuited, and 
pay the defendant coſts ; but he is intitled to the 
money ſo paid in at all events, for the defendant has 


If the plaintiff owes to the defendant a ſum of 
money, as for goods ſold and delivered, or the like, 
he may ſet up that demand againſt the plaintiff by 
plea, or notice of ſet-off, purſuant to the Stat. of 


balance the plaintiff's, then before he delivers ſuch 
plea or gives notice of ſet-off, he muſt pay the re- 


Formerly the general iſſue was ſeldom pleaded 
(except when the party meant wholly to deny the 
charge alledged againſt him); but when he meant 
to diſtinguiſh away or palliate the charge, it was 
always uſual to ſet forth the particular facts in what 


to apprize the court and the adverſe party of the 
nature and circumſtances of the defence, and to 
keep the law and the fact diſtindt. And it is an 
invariable rule, that every defence which cannot be 


upon the general iſſue at the trial, But the ſcience 
of ſpecial pleading having been perverted to the 
purpoſes of chicane and delay, the courts have of late 
in ſome inſtances, and the legiſlature in many more, 
permitted the general iſſue to be pleaded, which | 
leaves every thing open, the fact, the law, and the | 
equity of the caſe; and have always allowed ſpecial 
matter to be given in evidence at the trial, 

1 | Special 


in actions of aſſault and battery, ſor aſſault demefre, 
that it was the plaintiff's own original aſfault; in 
= treſpaſs, that the defendant did the thing complained 
of. in right of ſome office which warranted him ſi to 


AY Of the Proteedingh; 39 
y Special pleas in bar of the plaintiff's detifand'are Special pleas 
1 HR very various, according to the circumſtances of the 
r defendant's caſe : as in real actions, 4 general re- 
„ 4e, or a fire, both of which may deſtroy and bar 
r- the plaintiff's title. Orin perſonal actions, an ac- 
2 cord, arbitrattin, conditions per formed, non- age the 
a defendant, or ſome other faQ which precludes the 
u plaintiff from his action. 
by HY A juſtification is likewiſe a ſpecial plea in bat; as Rae | 
of il 
ke, e; or in aQtion of flander, that the plaintiff is "ny 
by 6. bal a man as the defendant ſaid he was. 6 | 
, of Ao a man may plead the ſtatute of limitabions Statute df limits 
the in bar; or the time limited by certain act of parlia- ation. 
wt ment, beyond which no plaintiff can lay his cauſe 
u 


of aAion 3 the uſe of which was calculated to pre: 
ſerve the peace of the kingdom, and to prevent hs 
thoſe innumerable perjories which might enſue, if a 
man were allowed to bring an aQion for any/injuty 
committed at any<diſtance'of time. If therefore, 
in any ſuit, the injury or cauſe of action happened 
earlier than the period expreſsly limited by law, the 

defendant may plead the flatute o ' limitations in bar. 
Vide 21 Jdc. 1. c. 16. Title, Within what time ace 


%e * 


f the tions are to be brought. ” 

d to An et oppel is likewiſe'a ſpecial ple in bar; which Etoppel. 
1s an happens where a man hath done ſome act, or exe- 

ot be cuted ſome deed, which eſtops or precludes bim 

_ = from averring any thing to the contrary, ' 


Eſtoppel is formed of the French word eſtouper, Definition of. 


o the oppilare, obſlipare, to ſtop or block up; in law, an 

f late impediment or bar of action, ariſiag from à man's | 4. k 
e act or deed; againſt which a man is forbidden by 55 
_—_ law to ſpeak, though it be to ſay the-truth,” 


19 There are three kinds of eſtoppels — By Three kinds | 
ſpecia WH matter of record. 20, By matter in writing, as by 
| | deed indented, Sc. 34, By matter in pais, as by 
E - livery, 


30 


5 privies are bound by eſtoppel. Co. Lit. 58. 


How to be 
pleaded, 


Qualities of a 
plea. 


livery, by entry, by acceptance of rent, partition, 


 demeſne.. 2. Ther it be diref?, and net by way of il 


end. Co. Lit. 303. ö. | 
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by acceptance of an eſtate. : 5 
By matter of record all parties are eſtopped, ſo 
that a man ſhall not be received to take an aver- 
ment contrary to the record. Co. Lit. 352. 24. 
In a deed all the parties are eſtopped to ſay any 
thing againſt it ; it eſtops a leſſee to ſay, that the 
leſſor had nothing in the land, &c, and parties and ⁵ 
If the condition of an obligation be to perform 
all covenants contained in ſuch an indenture, in 
debt upon the obligation, the defendant cannot fay 
that there is no ſuch indenture, becauſe he is 
eſtopped. Roll. Abr. 408. Cro. Elix. 767. Sand. 
16. | 8 18 
; Eſtoppels are to be pleaded, relying on the eſtop- 
pe], without demanding judgment, , adio, &c. 
4 Rep. 53. | 5 F 
The conditions and qualities of a plea (which, as 
well as eſtoppels, will hold equally, mutatis mu- 
tandis, with regard to other points of pleading) 
are, iſt, That it be ſingle, and containing only one 
matian; for duplicity begets confuſion. But by 
Stat. 4 and 5 Ann. c. 16, a man -with leave of the 
court, may plead two or more diftint matters or 


ſingle pleas; as in aſſault, not guilty, and ſon aſſault 


argument or rehearſal. 3, That it have convenient 
certainty of time, place, and perſons. 4. That u 
anſwer the plaintiff”s allegations in every material i 
point, 5. That it be ſo pleaded as to be capable of 
trial; for without trial, the cauſe can receive no 


The plea ought to be according to the demand, 
and, as the plaintiff's action muſt have all eſſentials 
neceſſary to maintain it, ſo the defendant's bar muſt 
be ſubſtantially good; that is, the eſſence or giſt of 
the plea muſt be ſuch, as if found for the de- 
fendant, the court, according to the rules of law, 
muſt diſmiſs or give judgment for him; but if Pg 
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giſt of the bar be nought, it cannot be cured even 
after verdi found for him; if it be bad only in 


- form, a verdi& will cure it; and if the giſt be tra- 
* verſed, all collateral circumſtances will be intended 
5 after verdict. 4 Bac. Ab. 86. and in general plead- 4 
y ing, prolixity is to be avoided. | 
e Special pleas are uſually in the affirmative, ſome- Special pleas, 
d times in the negative; but they always advance | 
ſome new fact not mentioned in the declaration; 
m and then they muſt be averred to be true in the com- 
in mon form; — “ and this he is ready to verify.” | al 
ay It is a rule in general pleading, that no man be Rule in plead 
is allowed to plead ſpecially ſuch a plea as amounts it 
d. to the general iſſue; for pleas which amount to the 
18 general iſſue are only facts on which the iſſue may 
p- be turned in evidence, and therefore are not iſſues 
xc. of fact to be referted to the court, but matters of 
5 evidence to be determined by a jury, and conſe- 
„28 quently not good pleas: becauſe they draw to the 
nu examination of the court what is proper to be de- 
0g) termined by a jury : and ſuch pleas are good cauſes 
one of ſpecial demurrer, fince 27 Eli. c. 5. and be- 
h by fore it, of a general one. 10 Co. 95. 4. Cro. Car. 
the 157. | | oP 
s or | t the defence conſiſt in matter of law, the de- When to plead 
ſault | fendant muſt plead ſpecially; for the matter of ſpecially. 
ay of | law muſt be ſhewn to the court, ſo as the judges 
nient may determine, whether the diſcharge will bar the 
at it plaintiff's action or not; and therefore, on not 
terial guilty in treſpaſs, the defendant cannot ſhew a li- 
ble of cence to prove there was no treſpaſs; becauſe, 
ye no though the licence makes it no treſpaſe, yet he 
„ | ſhews that licence to an improper juriſdiction, viz. 
nand to the jury, who are not proper judges of the law. 
ntials 3 Med. 166. 5 Med. 252. 2 Salk. 580. pl. 1. 
; muſt . £6. 174. So if a defendant ſhews a releaſe of a 
giſt of P debt to a jury, it is no evidence, becauſe, though 
ne de- the releaſe makes it to be no debt, he ſhews it to i 
f law. an improper juriſdiction. | FEY 
if the i When the plea of the defendant is filed, if it does What to reply, 


not amount to an iſſue, or total contradiction of the 
E 2 declaration, 


LY 


Replication, 


Deparl ure, What. 
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declaration, but only evades it, the plaintiff may 
reply to it: either traverſing it; that is, totally 
denying it; or he may alledge new matter in con- 
tradiction to the plea, | Rot = 

+ Replication (replicatio) is an exception or anſwer 
made by the plaintiff to the defendant's plea, and it 
is to contain certainty, not varying from the decla- 
ration, but muſt purſue and maintain the cauſe of 
the plaintiff's action, otherwiſe it will be a depar- 
ture in pleading, and go to another matter. Co. 
Lit. 304. Therefore if the plaintiff in his decla- 
ration ſets forth one thing, and after the defendant 


hath pleaded, the plaintiff in his replication ſnews 


new matter different from his deelaration, this is a 


Traverſe, 


departure. Plow. 78. 2 Ia. 147. But if the 


defendant takes iſſue upon it, he loſes the ad- 
vantage, for he ought to have demurred to it. 
Ray. 86. 1 Lill. Abr. 144. | 

If the defendant plead one thing in bar, and the 
plaintiff replies to it, the defendant in his rejoinder 
quits that, and ſhews another matter contrary to, or 
not purſuing, his firſt plea; this is a departure and 
good cauſe of demurrer. 1 Salk, 121. 
Traverſe comes from the French traverſer, and 
is uſed in the law for the denying of ſome matter of 
fact, alledged to be done in the declaration; upon 
which the other {ide comes and affirms that it was 


done; and this makes a ſingle and good iſſue for 
the cauſe to proceed to trial : and the formal words 


are, in our French, ſans ceo; in Latin, ab/que hoc; 
and in Engliſh, without that, that ſuch a thing was 


done or not. Kitch, 217. Weſt, Symb. par. 2. 


Rules relating 
to traverſes, 


Every matter of fact alledged by the plaintiff, may 
be traverſed by the deſendant, but not matter of law, 
or where it is part matter of law, and part matter of 


fact; nor may a record be traverſed which is not 


to be tried by a jury. . 
Theſe rules are to be obſerved in traverſes: 
I. The traverſe of a thing not immediately al- 


ledged, vitiates a good bar. 2. Nothing muſt be .| 


traverſed but what is expreſsly alledged. 3. Sur- 
pluſge 
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pluſage in a plea doth not inforce a traverſe. 4: It 
muſt al ways be made to the ſubſtantial part of the 


title. 5. Where an act may indifferently be in- 


tended at one day or another, there the day is not 


traverſable. 6. Ia actions of treſpaſs, generally 
the day is not material; though if a matter be to 


be done upon a particular day, there it is material 


and traverſable. 2 Roll. Rep. 37. 1 Roll. Rep. 
235, Yelv. 122. 2 Lill. Ab. 313. If the parties 
have agreed on the day for a thing to be done, the 
traverſe of the day is material ; but where they are 
not agreed on the day, it is otherwiſe; and though 
it is proved to be done on another day, it is ſufficient. 
Palm. 280. | | | 
Where the matter alledged by the defendant in 
his plea, is con'rary to the matter ſet forth in his 
declaration, there muſt be a traverſe or denial af 


When traverſe 


is neceſſary, 


ſuch matter ſet forth in the declaration; ſo if the 


replication contradits the matter alledged in the 


| plea, Lutw. 381. Cro. Eliz. 30. 


There cannot be a traverſe upon a traverſe, be- 


eauſe that in all pleadings, whereupon a traverſe is 


properly taken, the iſſue is cloſed ; and therefore a 


' traverſe cannot be taken on a traverſe, for a traverſe 


muſt be of a material point ; if to the declaration, 
it deſtroys the plaintiff's action; if to the bar, jt 
deſtroys what is ſaid in avoidance of the action; 
and if to the replication, what was ſaid in avoid- 


ance to the bar, et /ic de ceteris, and conſequently a 


ſubſequent traverſe will be inſignificant ; becauſe 


confeſſed. Co. Litt. 282. Hob. 104. Sand. 20. 
22. Vaugh. 62. Cro. Car. 105. Salk. g1. | 
That the traverſe muſt be taken to ſome material 


point alledged by the adverſe party, which if found 


for him who takes it, abſolutely deftroys the ad- 
verſe party's right, by ſhewing, that he hath none, 
in manner and form as he hath alledged; and being 


to the principal point alledged, puts an end to the 


matter. 2 Saund. 5. 28. 6 Co. 24. a. Carter 217. 
Lane 18, 5 i x 


There cannot be 
a traverſe upon 
a traverſe, 


When a material traverſe is taken, the reſt ſtands 


It muſt be taken 


to ſome material 


point alledged. 


1 
N * 
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| Replication my The replication may confeſs and avoid the plea 
e er andavoid by ſome new matter of diſtinction, conſiſtent with 
e plea, and tra- eee 1 2 1 
verle or deny the the plaintiff's former declaration, as in an action for 
| treſpaſſing on land, whereof the plaintiff is ſeized ; 
if the defendant ſhews a title to the land by deſcent, 
and that therefore he had a right to enter and give 

colour to the plaintiff, the plaintiff may either tra- 

verſe or totally deny the fact of the deſcent; or he 

may confeſs or avoid it, by replying, ** That true it 

is that ſuch deſcent happened, but that fince the 

& deſcent the deſcendant himſelf demiſed the lands to 

| « the plaintiff for term of life.“ 

Colour in pleadl- Colour (color) ſignifies a probable plea, but what 

Inge is in fact falſe; and hath this end, to draw the trial 

of the cauſe from the jury to the judges: and there- 

fore colour ought to be matter in law, or doubtful to 

the jury. | 

How replication The replication, where new matter is offered, 

concludes wen concludes with hoc paratus eſt verificare, ſo as to give 

joins onnew the defendant an opportunity to rejoin ; but if the 
matters plaintiff takes iſſue on the defendant's plea, and it 
"3 be a matter to be tried by a jury, then it concludes 

14 to the country. | ” : 
Rejoinder, But if there is new matter in the replication, the 
defendant may rejoin, or put in his anſwer, called a 
rejoinder (rejunctio), which is to be a ſufficient an- 
ſwer to the replication, and follow and enforce the 
matter of the bar pleaded: and if the defendant de- 
part therefrom, the rejoinder is not good, 2 Lill. 

Abr. 433. 5 3 

eparture in pleading is when the ſecond plea 
contains matter not purſuant to the former, and 
which does not fortify the ſame ; and when the re- 
joinder contains new matter ſubſequent to the mat- 
ter, or not fortifying the ſame, this is regularly a 
departure. Co. Litt. 304. But where a man pleads i 
any thing which he could not have ſhewed at firſt, 
it ſnall never be reckoned a departure; ſo where he 
fortifies it in the ſame manner that he pleaded it; 
dat if he fortifies in another manner, as by ſpecial 
| 1 | cuſtom, 
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cuſtom, it will be a departure. Yelv. 14. Dyer 253. 
Stile 260. Jon. 262. Leon. 156. Cro. Car. 257. 
Tye plaintiff may anſwer this by way of ſurrejoinder 

<= (9zadruplicatio), upon which the defendant may * 


rebutt ; and the plaintiff may anſwer him by a ſur- 
rebutter. 

It is very ſeldom the pleadings run to ſuch a 
length, unleſs in actions of treſpaſs; there the 
plaintiff, after he has alledged in the declaration a 
general wrong,” may, in his replication, after an 
evaſive plea by the defendant, reduce that general 
wrong to a more particular certainty, by aſſigning 
the injury afreſh, with all its ſpecific circumſtances, 
in ſuch manner as clearly to aſcertain and identif 
it, conſiſtently with his general complaint ; whic 
is called a new or novel affignment. As if the 
plaintiff in treſpaſs declares. on a breach of his cloſe 
in D; and the defendant pleads that the place 
where the injury is ſaid to have happened, is a cer- 
tain place of paſture in D, which deſcended to him 
from B his father, and ſo is his own freehold ; the 
plaintiff may reply and aſſign another cloſe in D, 
ſpecifying the abuttals and boundaries, as the real 


Pleadings ſeldom 
run to ſuch 


length, valeſs, 
& 


Novel affign- 


ment. 


place of the injury; which in fact amounts to a2 


new declaration, to which the defendant may juſ- 
ow © by alledging new matter ; and frequently ſuch 
juſtifications lead the parties into thoſe great length 
of pleading before they join iſſue. 

A rebutter ſometimes is to be met with in re- 
plevin ; but moſtly before the parties come to a 
rebutter, there is a demurrer, which brings the 
matter of law to an iſſue, 


It hath been previouſly obſerved, that duplicity Duplicity to be 


of pleading muſt be avoided. Every plea muſt be avoided, 


ſimple, intire, connected, and confined to a ſingle 


point: it muſt never be entangled with a variety of 


diſtin independent anſwers to the ſame matter; 
which muſt require as many different replies, and 


introduce a multitude of iſſues upon one and the 


ſame diſpute ; for this would often embarraſs the 


jury, and ſometimes the court itſelf, and at all 
— events 


Surrejoinder, 
Co Y 


& 
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events would greatly enhance the expence of the 
parties; yet it is frequently expedient to plead in 


| ſuch a manner, as to avoid any implied admiſſion | 


Proteftation, 


The uſe of mak- 
ing proteſtation 
in pleading, 


When neceſſary 
to be made, 


of a fact, which cannot with propriety or ſafety be 
poſitively affirmed or denied. And this may be 
done by proteſtation, whereby the party interpoſes 
an eblique allegation or denial of ſome fact, pro- 
teſting that ſuch matter does ot does not exiſt ; and 
at the ſame time avoiding a direct affirmation or 
denial, Co, Litt. 124. b. and it muſt come after 
præcludi non, and not before in Jaw, The uſe of 
it is, to ſave the party from being concluded with 
reſpe& to ſome fact or circumſtance, which cannot 
be directly affirmed or denied without falling into 
duplicity of plezding ; and. which, yet if he did not 
thus enter his proteſt, he might be deemed to have 
tacitly waived or admitted, Thus, if a defendant, 
by way of inducement to the point of his defence, 
alledges (among other matters) a particular mode 


of ſeiſin or tenure, which the plaintiff is unwil- 


ling to admit, and yet defires to take iſſue upon the 
principal point of the defence; he muſt deny the 
ſeiſin or tenure by way of proteſtation, and then 
traverſe the defenſive matter. So if an award be 
ſet forth by the plaintiff, and he can affign a breach 
in one part of it, viz. the nonpayment of a ſum of 
money, and yet is afraid to admit the performance 
of the reſt of the award, to aver in general a non- 
performance of any part of it, left ſomething ſhould 
appear to have been performed; he may, to ſave 
himſelf any advantage he might hereafter make of 


the general nonperformance, by alledging that by 


When it ſhall te 
ſaid the parties 

are at iſſue, and 
bow to conclude, 


proteſtation ; and plead only the nonpayment of 
the money. Co. Liit. 126. Reg. Plac. 70. 18. 
Vin. Ab. Title Proteſtation. | Os 

In any ſtage of the pleadings, when either fide 
advances or affirms any new matter, he uſually (as 
has heen ſaid) avers it to be true; on the other 
hand, when either ſide traverſes or denies the facts 
pleaded, he uſually tenders an iſſue; the language 


of which is different according to the party by 


whom 
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whom the iſſue is tendered : for if the traverſe or 
denial comes from the defendant, the iſſue is ten- 
dered in this manner, ** and of this he puts himſelf 
$ upon the country,” thereby ſubmitting himſelf ta 


upon the plaintiff, he tenders the iſſue, or prays 
| the judgment of his peers againſt the defendant thus, 
« and this he prays may be inquired of the country.“ 
But if either ſide (as fur inſtance) the defendant 
| pleads a ſpecial negative plea, not traverſing or de- 
nying any thing that was before alledged, but diſ- 
| cloſing ſome .new negative matter; as where the 
| ſuit is on a bond, conditioned to perform an award, 
and the defendant pleads negatively, that no award 
| was made, he tenders no iſſue upon his plea z be- 
| cauſe it does not yet appear whether the fact will 
be diſputed, the plaintiff not having yet aſſerted 
| the exiſtence of any award ; but when the plaintiff 
| replies, and ſets forth an actual ſpecific award, if 
then the defendant traverſes the replication, and 
denies the making of any ſuch award, he then, and 
not before, tenders an iſſue to the plaintiff, For 
when, in the courſe of pleading, they come to a 


the other, they are then ſaid to be at iſſue ; and all 


| the judgment of his peers : but if the traverſe lies 


point which is affirmed on one fide, and denied on 


their debates being at laſt contracted into a ſingle 


| point, muſt now be determined either in favor of 


the plaintiff or defendant. | 


e nare) generally ſigniſies the point of matter iſſuing 

of out of the allegations and pleas of the plaintiff and 

y defendant, conſiſting regularly upon an affirmative 

of and negative to be tried by twelve men. 1 /. 

8. 126. 11 Rep. 10. | 

5 There is likewiſe an iſſue upon the matter of Ia law. 
de law, that is, where there is a demurrer to the de- | 
as | Claration, plea, replication, &c. and a joinder there- 

er to, which is to be determined by the judges. 

As 1 1ſt. 71, 72. . 

ge emurrer, eometh of the Latin word demorari, Demurrer, 
2 | 


to abide; therefore he who demurs in law is ſaid 


57 


Iſſue (exitus, from the French iſſuer, i. e. ema- ine in fact. 


1 
. : 
11 


the facts to be true, as ſtated by the oppoſite party; 


plaintiff may demur in law to the plea; and ſo on 


General demur- 
rer or ſpecial, 


| 678. pl. 5. Stat. 4 & 5 Ann. c. 16. 


| Form of * 
murrer. 
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to abide upon the point in queſtion, for it confeſſes 


as if the matter of the plaintiff's complaint be in- 
ſufficient in law, as by not aſſigning any ſufficient 
treſpaſs, then the defendant demurs to the declara- 
tion; if, on the other hand, the defendant's ex- 
cuſe or plea be invalid, as if be pleads that he 
committed the treſpaſs by authority from a ſtranger, 
without ſeiting out the ſtranger's right; here the 


in every other part of the proceedings, where either 
ſide perceives any material objection in point of 
law, upon which he may reſt his caſe, 

Demurrers are general or ſpecial; general, where 
no particular cauſe is alledged; ſpecral, where the 
particular objection is pointed out, and inſiſted 
upon as the cauſe of demurrer ; and that as a ge- 
neral demurrer confeſſeth all ſuch matters of fat 
as are ſufficiently pleaded, fo he that demurs ſpeci- 
ally, can take no advantage of any other matter of 
form than what is expreſſed therein; but he may 
of any other matter of ſubſtance, Co. Litt. 72. a 
10 Co. 88. Matters of ſubſtance, that is, the 
omiſſion of ſuch material things as are neceſſary to 
ſhew a right in the plaintiff, or material for the de- 
ſendant in his plea, may be taken advantage of on ⁵ 
a general demurrer; but matter of form merely, 
muſt be ſpecially alledged, and aſſigned as cauſes of 
demurrer. Stat. 27 Eliz. c. 5. Sec. 1. 10 Co. 
88. Doc. plac. 118. 2 Ld. Ray. 798. 2 Salt. 


The form of ſuch demurrer is, “ by averring the 
« declaration or plea, replication or rejoinder, to b . 
« inſufficient in law to maintain the action or defence; 
« and therefore praying judgment for want of ſuffi- ali 
« cient matter alledged.” And upon either a gene- 
ral or ſpecial demurrer, the oppoſite party, . aver 


it to be ſufficient,” which is called a joinder in 


demurrer, and then the parties are at i ue, in point 4 5 
of law. Co. Lit. 72. "np Ei | 2 
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5 It may not be improper to obſerve, that during Continuances 
: the whole of theſe proceedings, viz. from the deli- When neceff. ry. 
- RE very of the declaration, it is neceſſary that both 
t the parties be kept or continued in court from day 
1 to day, until the final determination of the ſuit. 
MN For the court can determine nothing, unleſs in the 
je preſence of both the parties, in perſon, or by their 
r, attornies, or upon default of one of them, after ap- 
e pearance, and a time prefixed for their appearance 
n in court again: therefore, in the courſe of pleading, 
er if either party neglects to put in his declaration, 
of plea, replication, rejoinder, and the like, within 
the time allotted by the ſtanding rules of the court, 
re Sthe plaintiff, if the omiſſion be his, is ſaid to be 
he nonſuit, or not to follow and purſue his complaint, 
ed and ſhall loſe the benefit of his writ; or if it be on 
ce. the fide of the defendant, judgment muſt be againſt 
add him, for ſuch his default. And as well before iſſue 
ci- or demurrer joined, as after, a day is continually 
. of given and entered upon the record, for the parties 
nay to appear from time to time, as the exigence of the 
. 2 caſe may require. The giving of this day is 
the called the continuance, becauſe thereby the proceed- 
7 to | ings are continued, without interruption, from one 
de- adjournment to another. If theſe continuances are 
on omitted the cauſe is thereby diſcontinued, and the - 
rely, Lefendant is diſcharged fine die, without day, for 
s of this term: for by his appearance in court he has 
| Coe, obeyed the command of the king's writ, and unleſs 
dall. Ihe be adjourned over to a day certain, he is 
no longer bound to attend that ſummons ; but he 
2 the muſt be warned afreſh, and the whole muſt begin de 
to bt : N. | 
ne; It has been already ſaid, that demurrers are to Demurrens, how 
/uffi- ee determined by the judges of the court upon ſo- they are broughe 
gents ecn argument by counſel on both ſides; and to e be argued, 
avert hat end a demurrer book is made up by the attor- 
er in rey, who is to ſupport the demurrer, containing 


Wall the proceedings at length, which are after- 
Wards entered on record, and delivered to the 


jeant 


ſecondary in court; a brief is then given to a ſer- 
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Confilium, jeant to move for a con/ilium (dies conſilii] a day to | 
| hear the counſel on both ſides, which is granted by | 
. | the court on the reading of the record; the rule | 

is then drawn up for that purpoſe, and the cauſe | 

entered, copies of the demurrer book are then | 

made and delivered to each judge to peruſe, wo | 

Now two days, days before the day appointed for the argument. 
K. E. 27 Car. 2. R. M. 6 Geo. 2. On the day 

appointed, the ſerjeants on each fide argue the 

demurrer, which is then determined by the court 

In debt, juag · and judgment is thereupon accordingly given. 
ment fival, the action be in debt, and judgment is given for 
Jn caſe interlo- the plaintiff, the judgment is final; but if in caſe, 
cotoryj. a writ of inquiry of damages muſt be awarded, be- 
ſore the plaintiff can have final judgment, If 

judgment be for the defendant, the judgment is, 

that the plaintiff “ nibil capiat per brepe, take 

nothing by his writ, and that the defendant, ** eat 

« ſine die, go without day. Wiad's In/t. 603, 

Thus is an iſſue in law or demurrer diſpoſed of. 


— 


Ive of fact to * iſſue of fact is, where the fact only, and not a 
be tried. the law, is diſputed: and when he that denies or ⁶ t 
traverſes the fact pleaded by his antagoniſt has ten- t! 


dered the iſſue thus, ** and this he prays may be ine 
& quired of by the country, or, and of this he puts 
« himſelf on the country,” it may immediately be 
ſubjoined by the other party; “ and the ſaid A. B. 
„ gath the like;” which done, the iſſue is ſaid to be 
joined, both parties having agreed to reſt the fate 
of the cauſe on the truth of the fact in queſtion to 
| the determination of a jury, = 

Plea of puis dar- It may ſometimes happen, that after the defend -- 
rein copiirRance. ant has pleaded, nay even after iſſue or demurrer i 
Joined, there may have ariſen ſome new matter, 
which is preper for the defendant to plead ; as, that an 
the plaintiff, being a ſeme ſole, is ſince married, of 


that ſhe has given the defendant a releaſe, and the jo 
like ; here, if the defendant takes advantage of this tu 
new matter as early as he poſſibly can, viz. at tbe an 
day given for his next appearance, he is permitted to WW wi 


plead it, and is called a plea puis darrein continuance, Wi we 


| of neglect, or laches, and is ſuppoſed to rely on th 


| after a demurter is determined, or i 
becauſe then relief may be had-in another way, 
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or fince the laſt adjournment : for it would be 


unjuſt to exclude him from the. benefit of this new 


when he pleaded the former: it is dangerous to 


rely on ſuch a plea, without a due conſideration z 


for it confeſſes the matter which was before in diſ- 
pute between the parties, Cro, Fiz, 49.; and it is 
not allowed to be put in, F any continuance has in- 
tervened between the ariſing of this freſh matter, and 
the pleading of it : for then the defendant is guilty _ 


merits of his former plea : alſo, it is not allowed 
given; 


namely, by writ of audita gererela, which is in the 

nature of a bill in equity to be relieved againſt the 

oppreſſion of the plaintiff. This writ is now al- 

moſt rendered uſeleſs, ſince the courts have ſhewn 

ſo much indulgence in granting a ſummary relief 

upon motion, Ld. Raym. 439, Iſſue was joined pien puis der- 
and ten. fac. awarded guinden Hilarii, which was rein continzance 
the 27th of January; after the laſt continuance —_— 
the defendant on the 3oth of January pleaded ge- ic be verified by. 
nerally, that puis darrein continuance, viz. on ſuch affidavit, 

a day he became a bankrupt, and that the cauſe of 


| aQion did accrue before ſuch time, as he became a 


bankrupt, and hoc paratus et verificare, & c. and ve- This pies may. | 
rified this plea by an affidavit, Motion to ſet it be received at 
afide as a frivolous and dilatory plea; and alledged _ — e 
that it was in the diſcretion of the court whethet eee 
they would receive the plea or not; that the plea 

is bad, becauſe not alledged that defendant in all 

things conformed, and obtained his certificate, and 

that it was not pleaded in due time: to which it was 

anſwered, the plea was as the ſtatute directs, and 

was in due time, for the fact bappened ſince iſſue 

Joined, and the laft continuance (which is the re- 

turn of the venire) was upon the 27th of January 3 

and this plea was put in upon the goth of Januaty, 


which is quario die pꝛſi of that return, The court 


were clearly of opinion they had it not in their 
| power 


ST: v.06 
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power to reject the plea, and the Chief Juſtice 
laid, that ſuch diſcretion was contrary to the genius of 
the common law of England, and would be more fit for 
an eaflern monarchy, than for this land of liberty; 
nulli negabimus, &c. juſticiam; and there is no dif- 
ference between a plea puis darrein continuance and 
any other defence but this, That the faQ which 
firſt warrants this plea firſt exiſted or happened 
fince the laſt, and before the next continuance, it is 
a defence which the party could not poſſibly make 


when he firſt pleaded, and which he is bound to 


make after the laſt continuance, and before the next, 
It muſt be verified by affidavit, Plea received, 
Paris v. Salkeld, 2 Wilſ. 137. | 

When the parties are at iſſue, as before men- 
tioned, the court awards a writ of venire facias upon 
the roll, commanding the ſheriff 6“ that he cauſe to 
«© come before the king's juſtices at Weſtminſter (on 
« ſuch a day) twelve free and lawful men of the 


body of the county, by whom the truth of the matter 


* may be better known, and who are neither of 
« hin to the plaintiff or defendant, to recognize 
&« the truth of the 92 between the parties.” The 
Jury is not ſummoned upon this writ, and therefore 


not appearing at the day, muſt unavoidably make 


default, and a compulſive proceſs is now awarded 
on the roll againſt the jurors, called a habeas cor- 
pora juratorum, commanding the ſheriff * to have the 
« bodies of the jurors, that they appear at Weſtmin- 
« fter, upon (the next return day after the trial) 


niſi prius, unleſs before that day the chief juſtice ſhall 


* come into London or Weſtminſter ;* (if the venue 


is there laid;) but if the venue be laid in the country, 
as Oxford, &c. then, © unleſs before that time, viz, 


« on Wedneſday the day of July, the juſtices of 
our lord the king, appointed to take the aſſizes in and 


6 for the ſaid county, ſhall firſl come at Oxford, Sc.“ 


(the place where the aſſizes are uſually holden.) 
Theſe writs of venire, and habeas corpora jurato- 
rum, are uſually ſued out together; and if the cauſe is 
to be tried in Lenden or Middleſex, the venire Fu 
made 


3 es 
.* 03000 
3 
- Kb 

> 

Pp 

2 
8 
WM 
75d 
4 
. 
oy” * 
3 
=o . 
1 
+ 
© 
i 55 
3 
* 
. 
2 
* 
* 
F 
A 4 
9 
WEN 
' 
&" 
. 
65 
Y 
* Z 
"2 
* 
"8 
Ys 
1 
2 
1-4 
We. 
*. 8 
8 
8 

_—_ 

"= 

_ = 
* 
= 
4 7 12 1 

__— 

AY * 

„ 

3 
WT X 
= 
— * 

1 

RR 

We 
A 
Went - 

17 
"ob 
"cop 
2 
* 
"2 
7 
4 1 

| uo 

1 

we 

5 

. ” 25 

Ps 

>. 
0 
pI 
* 
* 


1 n *. eh 70>. 
E . e 
DIR az = 1 . 
— 7 r 5 WIFE. 


© & © && &@- . % ²—⁰ͤ . T..... 6s 090d od. . 


Of che Proceedings. 


made returnable the fr? return of that term wherein 
be i/ſue is joined, and the habeas corpora the next re- 
turn day after the day of trial; as, for inſtance, if the 
cauſe is to be tried the laſt ſitting within the term, 
then if a general return happens after that day, that 
is the proper return day for the return: if after 


| if it is a country cauſe, the venire is made return- 
able on the /a/! general return of the ſame term where» 
| in the iſſue is joined, viz. Hilary or Trinity terms; 
| which from the making up the iſſue therein, are 


on the fir! general return of Eaſter ; they are taken 
to the ſheriff of the county where the venue is laid, 
| who returns the names of the jurors in a panel an- 
| nexed to the writ (via.) a little pane, or oblong 
| piece of parchment, | | 
If the ſheriff be not an indifferent perſon, as if 
he be a party in the ſuit, or be related by either 
| blood or affinity to either of the parties, he is not 
then truſted to return the jury; but the venire ſhall 
be directed to the coroners, who in this, as in man 
other inſtances, are the ſubſtitutes of the ſheriff, 
| to execute proceſs, when he is deemed an improper 
perſon, If any exception lies to the coroners, the 
venire ſhall be direQed to two clerks of the court, 
or two perſons of the county named by the court, 
and ſworn; and theſe two, who are called eliſors, 
or electors, ſhall indifferently name the jury, and 
their return is final. Forteſcue de laud. c. 25. 
The clauſe of niſi prius was inſerted by Stat, W. 2. 
13 Ed. 1. c. 30. Then the pleadings on both ſides 
ate fairly entered on a piece of parchment ſtamped, 
| Which is called a record of niſi prius, and having 
paſſed the proper offices, is delivered to the judge's 
| marſhal, with the habeas corpora juratorum, and 
ſherif”s return annexed, who enters the cauſe for 
trial: on the day appointed the parties attend, and 


or a ſhort account of it, is then handed to the judge, 
io peruſe and obſerve the pleadings, and fee _ 
indes 
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| term, the fut general return day of the next term: 


| uſually called ifluable terms, and the habeas corppra 


If the ſheriff be a 
party, venire to 
go to the coro- 
ners. 


Record. 


the cauſe is called on in its due courſe; the record, 


Verdi. 


© Bill of excep- | 


tions, 


Demourrer to 
; evidence, 


the ſtatute. Vide 3 Burr. 1693. 
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iſſues the parties are to maintain and prove, while 


the jury is called and ſworn: the caſe is then F 


opened, firſt on the part of the plaintiff, and after- 
wards for the defendant, by their counſel ;- and 


when the evidence is gone through on both ſides, 


the judge, in preſence of the parties, the counſel, 
and all others, ſums up the whole to the jurors, 
with ſuch remaks as he thinks neceſſary for their 
direction, and giving them his opinion of lau 
ariſing upon that evidence; upon which the jury 
are to conſider and return their verdi& at the bar, 
which, when done, is recorded in court by the 
clerk of the niſi prius, and then they are diſ- 
charged. LM | i 51-1 


If the judge in his directions or deciſions miſ- Wl 
tates the law by ignorance, inadvertence, or deſign, 
the counſel on either fide may require him pub- 


lickly to ſeal @ bill of exceptions ; and this he is 
obliged to ſeal by Stat. W. 2. 13 Ed. 1. c. 31.; 
or if he refuſes ſo to do, the party may have a com- 
pulſory writ againſt him, 2 Ini. 487, command- 
ing him to ſeal it, if the fact alledged be truly 


ſtated. This bill of exceptions is in nature of an 
appeal ; examinable, not in the court out of which | 3 


the record iſſues for the trial at niſi prius, but in 
the next immediate ſuperior court upon a writ of 
error, after judgment given in the court below. 
The writ of error is directed to the judge who 
-puts his ſeal to the bill of exceptions, commanding 
him perſonally to appear in the ſuperior' court, to 
confeſs or deny the ſeal put thereto according te 
When the bill of exceptions is allowed, the 
court will not ſuffer the party to move any thing in 
arreſt of judgment in the point on which the bill 
of exceptions was allowed; for his proper redreſs 
is by writ of error. 1 Vent. 366. 2 Lev. 237. 
| Demurrer to evidence, is when a record of 
other matter is produced in evidence; concerning 
the legal conſequences of which there ariſes a 
doubt in law: in which caſe the adverſe party 
6 „ may 
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may demur to the whole evidence; which admits 
the truth of every fact that has been alledged, but 
| denies the ſufficiency of them all in point of law to 
maintain or overthrow the iſſue, 5 Rep. 104, 
which draws the queſtion of law from the cogni- 
zance of the jury, to be decided (as it ought) by 
| the court, | 
The demurrer admits the truth of all facts, 
which, upon the evidence ſtated, might be found 
by the jury in favour of the party offering the evi- 
dence. Per Buller J. 1 Donugl. 133. | 
If the iſſue be found either for the plaintiff or 


fault, or is nonſuit, it is entered on the record, and 


to the contrary, for the verdict may be ſuſpended 


arreſted, 6 Mod. 22. Salt. 649. Sometimes, if 
there ariſes in the caſe any difficult matter of law, 
the jury, for the ſake of better information, and to 
avoid the danger of having their verdict attainted, 
will find a ſpecial verdi; which is grounded on 
the Stat. Meſim. 2. 13 Ed. 1. c. 30. ſect. 2.; and 
herein is ſtated the naked facts as they find them to 
be proved, and pray the advice of the court there- 
on; concluding conditionally, <* that if upon the 


ho &« whole matter the court ſhall be of opinion that the 
ing &« plaintiff had cauſe of attion, they then find for the 
to &« plaintiff; if otherwiſe, then for the defendant.” 


This is entered at length on the record, and after- 
wards argued and determined in court. | 
Another method of finding a ſpecies of ſpecial 
vercict is, when the jury find a verdi& generally 
for the plaintiff, but ſubject nevertheleſs to the 
Opinion of the judge, on a ſpecial caſe ſtated by the 


law; which hath this advantage over a ſpecial ver- 

dict, that it is attended with a much leſs expence, 

and obtains a much ſpeedier deciſion, the poſtea 

ing ſtayed in the — of the officer of 21 * 
| 5 „ t 


defendant, or ſpecially, or if the plaintiff makes de- 


bor certain cauſes by a motion for a new trial, or 


1 


Dougl. 131. 


Paſteas 


is called a paſtea, which being entered, judgment 
may be ſigned thereon, unleſs ordered by the court 


ury may find 
5 verdicts 


- Or generally, 


ſ»bje to the 


opinion of the 
court. 


counſel on both ſides with regard to a matter of 


be ſtayed for 
cauſcs, 


Repleader, 


record but the general verdict, the parties are pre- 


Judgment may 


tor, he pleads that he himſelf (inſtead of the tcl 


debt on bond conditioned to pay money on or i. 
ere a certain day, the defendant pleads payment ol 
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till the queſtion is determined; and the verdict is 1 
then entered for the plaintiff or defendant, as the 


caſe may happen. But as nothing appears upon 


cluded hereby from the benefit of a writ of error, if 
diſſatisfied with the judgment of the court upon the | 
point of law, which makes it a thing to be wiſhed, 
that either a method could be deviſed of either leſ- 
ſening the expence. of ſpecial verdicts, or elle of | 
entering the caſe at length upon the poſtea. But 
in both theſe caſes the jury may, if they think pro- 
per, take upon themſelves to determine, at their 
own hazard, the complicated queſtion of fact and 
law, and without either ſpecial verdict or ſpecial 
caſe, may find a verdict abſolutely either for the 
plaintiff or defendant, Co. Litt. 386. | 4 
But to return to the verdict of the jury, where it 
is generally found either for the plaintiff or de 
fendant. In this caſe it has been already obſerved, 
that the judgment may be ſtayed for certain cauſes, 
or finally arreſted ; for it cannot be entered until the 
next term after trial had, unleſs the cauſe be tried 
within the term; ſo that if any defect of juſtice hap- 
pened at the trial, by ſurprize, inadvertency, ot 
miſcondut?, the party may have relief in the coun 
by obtaining a new trial; or if, notwithſtanding the} 
fact be regularly decided, it appears that the com- 
plaint was either not actionable in itſelf, or mt! 
made with ſufficient preciſion and accuracy, the 
party may ſuperſede it, by arreſting or laying 1 
Judgment, „ 

If, by the miſconduct or inadvertence of th 
Pleaders, the iſſue be joined on a fact totally im- 
material, or inſufficient to determine the right, 08 
that the court upon the finding cannot know fo 
whom judgment ought to be given; as if, on 1 
action on the caſe in aſſumpſit againſt an execu 


5 


rh 


tator) made no ſuch promiſe; or if in an aQion it 
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the day, Str. 994. (which iſſue, if found for the 
| laindif, would be inconcluſive, as the mo 

might have been paid before,) in theſe caſes the 
court will after verdict award a repleader, quod partes 
| replacitent 3 unleſs it appears from the whole record 
that nothing materially can poſſibly be pleaded in 
any ſhape whatſoever, and then a repleader would 
be fruitleſs. 1 Burr. 301. And whenever a re- 
| pleader is granted, the pleadings mult begin de 
novo at the ſtage of them, whether it be the plea, 


have been the firſt defect or deviation from the re- 
© gular courſe. Salk, 579. Ray. 458. 


W pleader, becauſe it is a judgment of the court upon 
the pleading, and therefore differs from an amend- 
ment. 2/ent. 196. 2 Salk. 479. 6 Mod. 2. 
No repleader can be awarded after à default. 
2 Salk, 578, No repleader after a diſcontinuance, 
Comb. 323. | | | 
Where it appears clearly that the defendant can 
have no title or defence, whatever ſhape or form 
the pleadings may be put into, there judgment ſhall 
be given againſt him, without awarding a repleader. 
1 Burr. 299. Abs 


Wclves upon the judgment of the court. 5 Co. 52. 
Nor before the trial, becauſe the fault of the iſſue 
Way be helped by the trial by the ſtatute of jeofails. 
1 Salt. 5709. 

Cauſes of ſuſpending the judgment by granting 
a new trial, are wholly extrinſic, ariſing from mat- 
er foreign to, or dehors the record, Of this ſort 
re want of notice of trial, or any flagrant miſbe- 
Paviour of the party prevailing towards the jury, 
rhich may have influenced their verdi& ; or any 
roſs miſbebavicur of the jury amongſt themfelves : 
lo, if it appears by the judges report, certified to 


«bent, or contrary to evidence, ſo that he is reaſon» 
Þ 


replication, rejoinder, & c. wherein there appears to 


There can be no colts to either party on a re- Nocoftts 


he court, that the jury have brought in a verdict 


2 abl y 


67 


After demurrer, a repleader is not to be admitted, Afeer demurrer 
becauſe by the demurrer the parties have put thetn- no repleader. 


Nor before trial, 


New trialofa 


date very als 
tent, 


ing ſtayed, (even after a trial at bar,) and new | 
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ably diſſatisfied therewith, Bull. niſi prius, 303-4. 
or if they have given exorbitant damages, Comb, 
357. ; or if the judge himſelf has miſdirected the 
Jury, ſo that they found an unj»ſtifiable verdict; for 
theſe and other reaſons of the like kind, the court 
will awald a ſecond trial, But if two juries agree 
in the ſame, or a ſimilar verdict, a third is ſeldom 
awarded, 6 Hod. 22.; for the law will not rea- 
'dily ſuppoſe, that the verdict of any one ſubſe- 
quent jury, can countervail the oaths of the two 
preceding ones, | ; 

This mode of granting a new trial, particularly 
where it could be ſhewn that the jury had: groſs] 
miſbzhaved themſelves, is of a date extremely an- 
tient; and there are inſtances in the year books of 
the reigns of Ed. 3. H. 4. & 7. of judgments be- 


venires awarded, becauſe the jury had eat and drank 
without conſent of the judge, and becauſe the | 
plaintiff had privately given a paper to a juryman 
before he was ſworn. Brook. Ab. tit. Verd. 17, 18. 


75. And upon theſe Ghun Ch. Juſ. in 1655. 
grounded the firft precedent that is reported fo Ju 
granting. a new trial on account of exceſſive da 4 
mages given by the jury; apprehending with rea- 54 


ſon, that notorious partiality in the jurors was a prin- 
cipal ſpecies of miſbehaviour, Stile, 466. A few ap. 
years before, a practice took riſe in this court of al 
granting new trials upon the mere certificate of the of 
judge (unleſs certified by any report of the evidence) ic 
that the verdict had paſted againſt his opinion; Then 


and at that time was clearly held for law, that what- Jude 
ever matter was of force to avoid a verdia, ought 1. 
to be returned upon the paſtea, and not merely ſur- «i 


miſcd to the court; Jeſt poſterity ſhould wondet , e! 
why a new v.nire was awarded, without any ſul 
ficient reaſon appearing upon the record. Cro. Ela. 
616. Palm. 325. 1 Brownl, 227. But very ear 
in the reign of Charles the Second, new trials wer 
granted upon affidavits, 1 Sid. 235. 2 Lev. 14% 
and the former ſtricneſs of the courts of law, in 
| reſp 


Of the Proceedings. 59 


reſpect of new trials, having driven many parties 
into courts of equity to be relieved from oppreſſive 
verdicts, they are now more liberal in granting 
them, the maxim at preſent adopted being this, 
& that in all caſes of moment, where juſtice is not 
&« done upon one trial, the injured party is entitled to 
&« another.” I Bur. 395. 
The ground for a new trial (if the matter be The ground for 
ſuch as did not, or could not appear to the judge gong is oy 
who preſided at aii prius) is diſcloſed to the court 
by affidavit : if it ariſes from what paſſed at the 
| trial, it is taken from the judge's information, 
| who uſuzlly makes a ſpecial report of the evidence, 
Counſel are heard on both ſides to impeach or eſta- 
| bliſh the verdict, and the court give their reaſons at 
large, why a new examination ought or ought not 
to be allowed : the true import of the evidence is 
duly weighed, falſe colours are taken off, and all 
points of law which aroſe at the trial are upon ful 
deliberation clearly explained and ſettled. 
A motion for a new trial cannot be made after Cannot be made 
| the appearance day of the return of the habeas corpora after the appear- 
juratorum, unleſs the foundation of the motion be PN” e e 
a fact not diſcloſed to the party till after that time. corpus jurat. 
| Barnes, 443. Willis v. Bennett, | | 
Arreſt of judgment ariſes from extrinſic cauſes, Arreſt of judg- 
appearing upon the face of the record; as, if the ment | 
caſe laid in the declaration is not ſufficient, in point 
of law, to found an action upon, or where the ver- 
dict materially differs from the pleadings and iſſue 
thereon 3 and the rule with regard to arreſts- of 
judgment upon matter of law is, © that whatever 
is alledged in arreſt of judgment, muſt be ſuch mat- 
ter as would, upon demurrer, have been ſufficient to 
* overturn the action or plea; as if, on an action of 
llander, in calling the plaintiff a Few, the defen- 
ant denies the words, and the iſſue is joined there- 
on, Now, if a verdict be found for the plaintiff, 
that the words were actually ſpoken whereby the 
fact is eſtabliſhed, ſtill the defendant may move in 
atreſt of judgment, that to call a man a Few is not 
C4 | actionable; 
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Trial by record. 


Judgments, 
what, 


the laſt ſtage of a cauſe, to unravel the whole pro- 


Of the Proceedings. 
actionable; and if the court be of that opinion, tho 
judgment ſhall be arreſted, and never entered for 
the plaintiff, Exceptions that are moved in arreſt 
of judgment, muſt be much more material and 
glaring than ſuch as will maintain a demurrer ; 
or, in other words, many inaccuracies and omiſ- 
ſions, which would be fatal, if early obſerved, are 
cured by a ſubſequent verdict, and not ſuffered, in 


ceedings. , . 

Trial by record, is only uſed in one particular 
inſtance; and that is, where a matter of record is 
pleaded in any adtion, as a fine, a judgment, or the 
like; and the oppoſite party pleads, nul tiel 
& record; that there is no ſuch record exiſting: 
upon this, iſſue is tendered and joined ; and here- 
upon the party pleading the record, has a day given 
him to produce it, on which day proclamation is 
made in court for him to bring forth the record by 
&« Him in pleading alledged, or elſe he ſhall be con- 
& demned; and on his failure the plaintiff ſhall 
have judgment to recover, The trial of this iſſue 
is merely by the record; for, as Sir Edward Coke 
obſerves, a record or inrollment is a monument of 
ſo high a nature, and importeth in itſelf ſuch abſo- 
lute verity, that if it be pleaded, that there is no 
ſuch record, it ſhall not receive any trial by wit- 
neſs, jury, or otherwiſe, but only by itſelf. 1 Int. 
117. 260. Thus titles of nobility, as whether earl 
or no earl, baron or no baron, ſhall be tried by the 
king's writ or patent only, which is matter of 
record. 6 Rep, 53. 5 | 

If judgment is not arreſted or ſuſpended by a 
new trial, it is then to be entered on the rol] or 
record of the court; and judgments are the ſen- 
tences of the law, pronounced by the court upon 
the matter contained in the record, and are of four 
ſorts: f, where the facts are confeſſed by the 
parties, and the law determined by the court; asin 
caſe of judgment upon demurrer : ſecondly, where 
the law is admitted by the parties, and the facts 
| | „„ diſputed, 


A'S 
1:8 
* 


Of the Proceedings: 


diſputed, as in the caſe of judgment on a verdid : 
thirdly, where both the fact, and the law ariſing 
thereon, are admitted by the defendant, which is 
the caſe of judgment by confeſſion or default : or, 
lat, where the plaintiff is convicted that either 
fa, or law, or both, are inſufficient to ſupport. his, 
action, and therefore abandons or withdraws his 
proſecution ; which is the caſe in judgments upon 
a nonſuit or retraxit. | | 
The judgment, though pronounced or awarded Judgment is the 
by the judges, is not their determination or ſen- niece of the | 
tence, but the determination and ſentence of the pronounced by 
law; it is the concluſion that naturally and regu- jueges. 
Jarly follows from the premiſes of law and fact, 
which ſtands thus: againſt him who hath rode over 
my corn, I may recover damages by law; but A. 
hath rode over my corn, therefore I ſhall recover 
damages againſt A. If the major propoſition be 
denied, this is a demurrer in law ; if the minor, it 
is then an iſſue in fact; but if both be confeſſed 
(or determined) to be right, the concluſion or judg- 
ment of the court cannot but follow. Which 
judgment or concluſion depends not therefore on 
the arbitrary caprice of the judge, but on the ſet- 
tled and invariable principles of juſtice. The 
judgment, in ſhort, is the remedy preſcribed by 
law for the redreſs of injuries; and the ſuit or ac- 
tion is the vehicle or means of adminiſtering it. 
What that remedy may be, is indeed the reſult of 
deliberation and ſtudy to point out, and therefore 
the ſtyle of the judgment is, not that it is decreed 
or reſolved by the court, for then the judgment 
might appear to be their own; but “it is con- 
« ſidered,” conſideratum eſi per curiam, that the 
Plaintiff: do recover his damages, his debt, his poſ- 
ſeſſion, and the like: which implies that the judg- 
ment is none of their own ; but the act of the law 
pronounced and declared by the court after due de- 
liberation and inquiry. | ED 
All theſe ſpecies of judgments are either inter- There are two 


lecutory or final, . are 1 * 2 judg- 


72 


The moſt uſual 


interlocutory 
judgment, 


- as are given in the middle of a cauſe, upon ſome 


the ſuit, Of this nature are all judgments for the 


quantum of damages ſuſtained by him is not aſcer- 


the firſt place, where the defendant ſuffers judg- 


Of the Proceedings. | 


ple, proceedings, or default, which is only inter- 
mediate, and does not finally determine or complete 


plaintiff, upon pleas in abatement of the ſuit or ac- 
tion; in which it is conſidered by the court, that 
the defendant do anſwer over, reſpondeat ouſter ; 
that is, put in a more ſubſtantial plea, 2 Saund. 
20. It is eaſy to obſerve, that the judgment here 
given is not final, but merely interlocutory ; for 
there are afterwards farther proceedings to be had, 
when the defendant hath put in a better anſwer. 

But interlocutory judgments moſt uſually ſpoken 
of, are thoſe incomplete judgments, whereby the 
right of the plaintiff is indeed eſtabiiſhed, but the 


tained : which is a matter that cannot be done 
without the intervention of a jury, This can only 
happen where the plaintiff recovers; for when 
judgment is given for the defendant, it is always 
complete as well as final. And this happens, in 


ment to go againſt him by default, or nihil dicit; r 
as if he puts in no plea at all to the plaintiff's de- re 
claration : by confeſſion, or cognovit actionem, when 
he acknowledges the plaintiff's demand to be juſt: 
or by non ſum informatus, when the defendant's at- 
torney declares he has no inſtructions to ſay any no 
thing in anſwer to the plaintiff, or in defence of his v 


_ client; which is a ſpecies of judgment by default, Z Juc 


If theſe, or any of them, happen in actions where 


the ſpecific thing ſued for is recovered, as in actions aſc 
of debt for a ſum certain, the judgment is abſo- bil 
lutely complete; and therefore it is very uſual, in ö ſig 
order to ſtrengthen a creditor's ſecurity, for the RM! / 


debtor to execute a warrant of attorney to ſome 


| nominee of the creditor, empowering him to con- 


feſs a judgment by either of the wars juſt now men- 

tioned (by nihil dicit, cognvuit actionem, or nan ſum 

informatus ), in an action of debt to be brought by WM 

the creditor againſt the debtor for the ſpecific ſum _ 
| due: 
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due: which judgment, when confeſſed, is abſo- 
lutely complete and binding; provided the ſame 
(as is alſo required in all other judgments) be regu- 
larly docqueted, that is, abſtracted and entered in a 
| book, according to the directions of the ſtatute of 
44, 5 M. & AMA. c. 20. But where damages are 
o be recovered, a jury muſt be called in to aſſeſs 
them; unleſs the defendant, to fave charges, will 
confeſs the whole damages laid in the declaration; 
otherwiſe the entry of the judgment is, ** that the 
„ plaintiff ought to recover his damages (indefinitely), 
ce but becauſe the court know not what damages the ſaid 
% plaintiff hath ſu/tained, therefore the ſheriff is com- 
„ minded, that by the oaths of twelve honeſi and law- 
ul men, be inquire into the ſaid damages, and re- 
= << turn ſuch inguiſition into court,” This procels is 

| called a writ of inquiry ;z in the execution of which 


to nearly the ſame Jaw and conditions as the trial 
by jury at niſi prius, what damages the plaintiff 
hath nearly ſuſtained z and when their verdict is 
given, which muſt aſſeſs ſome damages, the ſheriff 


roll in the manner of a peſtæaa; * and thereupon it is 
&« conſidered, that the plaintiff recover the exact ſum 
„ of the damages ſo aſſeſſed.” | 
: In actions on. bills of exchange and promiſſory 
y notes, the writ of inquiry may now be diſpenſed 

= with, by the plaintiff's moving (after interlocutory 
judgment) the court for a rule to ſhew cauſe why 
it ſhould not be referred to the prothonotary to 
aſcertain the damages, and calculate intereſt on the 
bill or note, and that plaintiff may be at liberty to 
hgn final judgment thereon, Raſhieigh v. Salmon, 
1 H. Black. Rep. 25 2. Andrews v. Blake, 5 29. ibid. 
la like manner, when a demurrer is determined 
or the plaintiff, upon an action wherein damages 
ere recovered, the judgment is alſo incomplete, 
without the aid of a writ of inquiry. In this caſe 
by be like motion may be now made in an action on 
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1 note or bill of exchange. 
e: 1 This 
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the ſheriff ſits as judge, and tries by a jury, ſubject 


returns the inquiſition, which is entered upon the 
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Inquiry. 

4 
Actions on bills 


and notes, the 
inquiry may now 
be diſpenſed 
with, 
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An inqueſt of 
office, 
$ Final judgments, 
C the definition of, 
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Execution fol- 
Jows the judg- 
ment, 


Audita guærela 
aI\moſt out of 
practice. 
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he ſues for. In which caſe, if the judgment be for 


Of the Proteedings. 


This is an inqueſt of office to inform the con- 
ſcience of the court, who, if they pleaſe, may them- 
ſelves aſſeſs the damages. Wilmot C. J. 3 Wil. 
62. 

Final judgments are ſuch as at once put an end to 
the action, by declaring that the plaintiff has either 
entitled himſelf, or has not, to recover the remedy 


the plaintiff, “it is alſo conſidered that the defendant il 
« be either amerced, for his wilful delay of juſtice, in 

cc not immediately obeying the king's writ, by rendering | 
& the plaintiff his due,” 5 Rep. 49. or be taken 
« rp, to pay a fine to the king, in caſe of any forcibli 
& injury.” Though now, by Stat. 5 and 6 W. & 
M. c. 12. ** no writ of capias ſhall iſſue for this 
<« fine, but the plaintiff ſhall pay 6s, 8d. and be 
« allowed it againſt the defendant among his other 
« coſts.” And therefore in judgments in this 
court, they enter that the fine is remitted, and in 


the king's bench they take no notice of any fine, or 3 c 
capias at all, Salk. 54. Carth 390. ; but if judgment ju 
be for the defendant, „then it is conſidered, that WF þ 
« the plaintiff, and his pledges of proſecuting, be (no- b 
ce minally) amerced for his falſe ſuit ; and that th: a1 
« defendant may go without a day, eat fine dic; . 
« that is, without any farther continuance or adjourn» ar 
„ ment; the king's writ, commanding his attend- th 
„ ance, being now fully ſatisfied, and his inno- WI 
e cence publicly cleared.“ di. 

After judgment is entered, execution will imme- it. 
diately follow, unleſs the party condemned thinks 10 
himſelf unjuſtly aggrieved by any of the proceed- COL 
ings; and then he has his remedy to reverſe them in « 
by ſeveral writs in the nature of appeals, viz. au- der 
dita guærela, or writ of error; that of attaint, WW it q 
being (fince the practice of granting new trials) | 
ſuſpended, and there has not been an inſtance o par; 
one in our books for many years. Vide Cro. Eliz. une 
309. Cre. Fac. go. | = 222 

An audita querela is where the defendant, againlt WF has 
whom judgment is recovered, and who is therefore yiic 


U 
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in danger of execution, or perhaps actually in exe- 
cution, may be relieved upon good matter of diſ- 
charge, which has happened ſince the judgment; 
as if the plaintiff hath given him a general releaſe; 


tiff, without entering ſatisfaction on the record. 


hath good matter to plead, but hath had no oppor- 
tunity of pleading it, an audita quærela lies, in the 


n 
i 
1 


| nature of a bill in equity, to be relieved againſt 
7 the oppreſſion of the plaintiff, It is a writ directed 
1 to the court, ſtating that the complaint of the de- 
e | fendant hath been heard, audita querela defendentis, 
; | and then ſetting out the matter of complaint; it at 


length enjoins tke court to call the parties before 
them, and having heard their allegations and proofs, 
to cauſe juſtice to be done between them, It alſo 
| lies for bail, when judgment is obtained againſt 
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them by ſcire facias, to anſwer the debt of their prin- 
or cipal, and it happens afterwards that the original 
nt judgment againſt their principal is reverſed : for 
at here the bail, after judgment had againſt them, 
10- WY Þave no opportunity to plead this ſpecial matter, 
the and therefore they ſhall have redreſs by audita guæ- 
ec; A 74/2, which is a writ of a moſt remedial nature, 
r1- and ſeems to have been invented, leſt in any caſe 
nd- there ſhould be an oppreflive defect of juſtice, 
no - where a party has a good defence, but by the or- 


me- it. 1 Koll. Abriag. 308. Finch. 88. F. NV. B. 
inks , 102. But the indulgence now ſhewn by the 
eed - courts, in granting a ſummary relief upon motion, 
hem in caſes of ſuch evident oppreſſion, has almoſt ren- 
dered uſeleſs the writ of audita guærela, and driven 
aint, it quite out of practice. L. Raym. 439. 
1als) But if the judgment cannot be arreſted, or the 
de of party obtain a new trial, execution will follow; 
unleſs the party condemned thinks himſelf unjuftly 
aggrieved by any of the proceedings; and then he 
bas his remedy to reverſe the ſame, by bringing a 
cefore ny Wiit of error; but he that brings it muſt find ſub- 
| ſtantial 


dinary forms of law had no opportunity to make 
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or, if the defendant hath paid the debt to the plain- 


In theſe and the like caſes, wherein the defendant 


If judgment not 
arreſted, or no 
new trial, exe 
cution follows. 
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Execution is 


adapted to the 


action. 


Execution in 


different actions. 


Of the Proceedings. 


ſtantial bail to proſecute the ſame in many caſes, and 
muſt bring it in time fo as to prevent the plaintiff's 
proceeding, which muſt be when he 1s entitled to 


ſen his judgment. Stat. 3 Fac. I. c. 8. 13 Car. 2. | 


c. 2. 16 and 17 Car. 2. c. 8. 5 
The execution of the judgment is adapted ac- 


cording to the nature of the action; therefore if 


plaintiff recover in a real or mixed action, wherein 
the ſeiſin of the land is awarded to him, the writ 
is an habere facias ſeiſinam, or an habere facias puſ- 
ſeſſtonem. Finch, 470. Cs. Lit. 34. | 


Executions in actions where money only is re- 


covered, as a debt or damages (and not any ſpecific 
chattel), are of five ſorts, againſt the body of the 


defendant, called a capias ad ſati faciendum; or 
againſt his goods and chattels, called a fieri facias; 
or againſt his goods and profits of his lands, 


called a /evari facias; or againſt the goods and the 


| | | Satisfaction 


when to be en- 
| tered, 


poſſeſſion of his lands, called an elegit; or againſt 
all three, his body, lands, and goods, called an ex- 
tent, or extend: facias; but only one of theſe writs 
can be iſſued at one and the ſame time. 2 J. It. 
143. Co. Lit. 290. L. Raym. 346. | 
When the plaintiff's demand is ſatisfied, either 
by the voluntary payment of the defendant, or by 
compulſory proceſs, or otherwiſe, ſatisfa&ion ought 
to be entered on the record, that the defendant may 
not be liable hereafter to be haraſſed a ſecond time 


on the ſame account. 2 Lill. Abr. 495. This is 
| ſeldom done unleſs the defendant has real eſtates ; 


in that caſe a warrant of attorney is executed by 


the plaintiff, impowering certain attornies therein- 
named to enter ſatisfaction on the roll. Vide title 
Satisfaction. 1 
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Of the Judges and Dfficers 


of the Court. 


T is probable, and almoſt certain, that in very The king for- 
early times, before our conſtitution arrived at merly beard 
cauſes, but dele- 
gated the power 
to the judges for 


its full perfection, our kings in perſcn often heard 
and determined cauſes between party and party; 


but at preſent, by the long and uniform uſage of ma 


many ages, our kings have delegated their whole 
judicial power to the judges of the ſeveral courts, 
which are the grand depoſitory of the fundamental 
laws of the kingdom, and have gained a known 
and Rated juriſdiction, regulated by certain and eſ- 
tabliſhed rules, which the crown itſelf cannot alter 
but by act of parliament, 2 Haw, Pl. of the 
Cr. 2. 

In this diſtinct and ſeparate exiſtence of the ju- 
dicial power, in a peculiar body of men, nominated, 
indeed, but not removable at pleaſure by the 


crown, conſiſts one main preſervative of the pub- 


lic liberty, which cannot ſubliſt long in any ſtate, 
unleſs the adminiſtration of common juſtice be, in 


ſome degree, ſeparated both from the legiſlative, 


and alſo from the executive power: were it joined 
with the legiſlative, the life, liberty, and property 
of the ſubject, would be in the hands of arbitrary 
judges, whoſe deciſions would be then regulated 


only by their own opinions, and not by any fun- 


damental principles of law; which, theugh legiſ- 
lators may depart from, yet judges are bound to 
obſerve, Were it joined with the executive, this 


union might ſoon be an overbalance for the legiſla- 


tive: for which reaſon, by the ſtatute of 16 Car, 1. 


c. 10. which aboliſhed the court of ſtar chamber, 


effectual care is taken to remove all judicial 


power out of the hands of the king's privy council, 


who, as then was evident from recent inſtances, 


might ſoon be inclined to pronounce that for law, 


4 | | which 


ny ages back, 


5 U 

78 | Of the Judges, &c. . 
which was moſt agreeable to the prince or his offi. 
cers. Nothing therefore is more to be avoided, in 
a free conſtitution, than limiting the provinces of 

a judge and a miniſter of ſtate. 55 
His majeſty is His majeſty," in the eye of the Jaw, is always 
preſent in his preſent in all his courts; though he cannot per- 
courts. = ſonally diftribute juſtice. His judges are the mir- 
ror by which the king's image is reflected. It is 
the regal office, and not the royal perſon, that is 

always preſent in court, ready to undertake proſe- 

cutions, or progounce judgment, for the benefit 

and protection of the ſubjeA, Forteſc. c. 8. 2 Infl, 

186. ibid. 5 . . 
Judge to deter- It is of the greateſt conſequence to the law of 
mine the law, England, and to the ſulject, that the powers of the 
the jury the fact. Jug and the jury are kept diſtin ; that the judge 
determines the law, and the jury the fact; and if 
ever they come to be confounded, it will prove the 
confuſion and deſtruction of the law «of England. 

Per Hardwicke C. J. Rep. temp. H. 28. 

The judzes are The judges conſiſt of the Lord Chief Juſtice, 
four in number. and three other juſtices, who fit every day (except 
Sundays, the Purification, Aſcenſion, and Midſum- 
mer-day) in the four terms to hear anddetermine all | 
matters of law ariſing in civil cauſes, whether real, 
perſonal, or mixed, and compounded of both; 
and by Stat. 20 Ed. 3. c. 1. they are to take no 
fee but of the king. Their commiſſions, in early 
periods, were durante bene placito, afterwards quam - 
dieu bene ſe geſſerint, 13 W. 3. c. 2. with a power 
; to remove them on the addreſs of both houſes of 
Tyeircom- parliament; but now they are to continue in their 
; offices during their good behaviour, notwithſtand- 
Ing any demiſe of the crown (which was formerly 
held immediately to vacate their ſeats), and their 
full ſalaries are abſolutely ſecure to them during the 
continuance of their commiſſions, 1 Geo, 3. c. 23. 
This act was made at the earneſt recommendation 
of the king himſelf from the throne, declaring, 

„that he looked upon the independence and uprig bineſi Þ 

40 i a . 25 
* of the judges, as eſſential to the impartial admini- 
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Of the Judges, &c. „ 


„ flration of justice, as one of the beſt ſecurities of the 
_ «< r1ghts and liberties of his ſubjects, and as moſt con- 

« qucive to the honor of the crown.” Com. Jown, 

| 3 Mar. 1761. | 3 

4 0 EE ug | 

Sir James Eyre, Knight, Chief TFuſlice, 00 per 
— late Chief Baron of = 2 — 

Sir Henry Gould, Knight, . 

John Heath, Es; 5 2400 each. 

| Sir John Wilſon, Knight, ” 

airs aſcertained by Stat. 12 & 13 V. 3. c. 2. 

tat, 13. | | 

Augmented by Stat. 32 Geo. 2. c. 35. f. 18. 


| Made payable by Stat. 1 Geo. 3. c. 23. 
he | Augmented by Stat. 19 Geo. 3. c. 65. 
bee A judge at his creation takes an oath, ©* That he Oath. 
| if & will ſerve the king, and indifferently adminifler 
che RS ©* juftice to all men, without reſpe? of perſons, take 
110 bribe, give no counſel where he is party, nor 


deny right to any, though.the king by his letters, or by 


ice, << expreſs words, command the contrary,” &c. and he 
ept is anſwerable in body, land, and goods. 18 Ed. 3. 
im- c. I. 5 


If an action be brought againſt a judge of record 


all 1 
cal, for an act done in his official capacity, he may plead ; 
»th; that he did it as judge of record, and that will be 


a ſufficient juſtification ; and ſo may a judge of a 
court in a foreign country under the dominion of 


the crown, Moſtyn v. Fabricas, Cowp, Rep. 172, 
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Officers of the Court, 


ficer of this court, and holds his place by the 
king's letters patent; the preſent patentees are, 
John Browning, Sir Robert Eden, Baronet, Fredi. 
rick Yourg, and Edward Gore, Eſquires, who exe. 
cute the ſaid office by T h1mas Francis Martin, E- 
quire, their deputy. Office, No. 3, Brick Court,. 
Temple, | | xz 
There are three prothin:taries of this court, who 

| hold their offices for life, and are admitted by the 
chief juſtice of the court for the time being. But 
the ſecond prothonotary is admitted on the nomi- Wil 
nation of the cuſſos brevium, who, in right of bis i 
office, has that appointment. | 
The preſent prothonotaries are, William Main. 
waring, Henry Earle, Anthony Dickins, Eſquire: i 
Their office, No. 2, in Tanfield Court, Inner 


—_— Mk 61 


Temple. | . 
In term time, they are to attend the fitting of WW 
the court at Mei minſter, for the diſpatch of ſuch ri 
matters as ariſe from cauſes entered in the office, ta 
and to inform the court of the ſtate of ſuch cauſes, * 
and certify to them in matters of practice when fi 
required. One prothonotary attends every day in WW co 
term (except the firſt and laſt days) at their office, ju 
in the forenoon from eleven to one, and all attend in wh 
the afternoon from ſix to eight. | of 
There are three ſecondaries in this court; one be- * 
longing to each prothonotary, who has the nomins- pri 
tion and appointment of ſuch ſecondary, The pre- by 
ſent ſecondaries are, Henry Fothergill, William Skin in 
and — Loddington, Eſquires, In term time they = 
attend the court and judges in the treaſury, to rea al 
all the records, writings, affidavits, petitions, paper con 
and exhibits; take minutes of all rules and orden ( 
and draw up the ſame, and take recognizances iſ his 


court; 


45.505 


Officers of the Court. 


court; have the cuſtody of the court books, in 
which are entered the names of all cauſes on de- 
murrer, ſpecial verdicts, and other matters that are 
to be argued in court, and of cauſes that are to be 
tried at bar; enter all commitments of prifoners, 
diſcontinuances, and ſatisfactions, acknowledged 
upon record, and amend records by order of the 
court, &c. ; attend trials at bar, c. 


a 
1 
e, 
le- 
e 


.- WT fitions taken, verdicts obtained, or nonſuits had at 
7, / privs, and on demurrers, and iſſues joined upon 


nul tie] record; draws up and enters all continu- 
ances neceſſary; draws up the award or writ of 
 elegit and partition, enters the ſame with the return 
thereof upon the roll: enters all ſatisfactions upon 
judgments, when the ſame is done by order of a 
judge, and not in open court; and exemplifies any 


bo Wl 
the 
But 
bis 
within a year after ſigning ſuch j 

Clerk of the dockets and deck 


ain · 
res. 
mer 


udgments. 


appearances to writs of attachments of privilege, 
writs of ſcire facias, Sc. filed with the prothonota- 
ries, prepares bail pieces or recognizances to at- 
tachments of privilege, habeas corpus's, and other 
bailable writs iſſuing out of the prothonotary's of- 
fice; attends the court, or a judge, when ſuch re- 
cognizances are taken, and when ſuch bails are 
juſtified, or additional bail is put in; and alſo, 
when the defendant ſurrenders himſelf in diſcharge 
of ſuch bail: makes copies of all ſpecial juries, 
certificates of declarations not being filed againſt 
& priſoners; and alſo certificates of writs of recordari, 

| and writs of falſe judgment, not being filed accord- 
ing to the courſe and practice of the court. And, 
as Clerk to the prothonotaries, makes out copies of 
all ſpecial verdicts for the judges, and attornies 
concerned therein, &c. | 
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of the above mentioned judgments, if applied for 


arations, Mr. Tho- Clerk of the 
mas Sherwood, He enters upon remembrance all deckets. 


81 


Clerk of the judgments, Mr. Rowland Lickbar- Clerks of the 
row; he draws up all final judgments after inqui- Jes ments. 


Clerk of the reverſals, Mr. Rowland Lickbarrow z Clerk of the re» 
ke is jointly and None appointed by the three Yerfalr.. 
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Clerk of the 
treaſury . 


Clerk of the 
Jurats. 


Treaſury keeper, 


Filazers. 


For the 
: 8 8 of 


Bedford 
Berks 
Bucks 
Cornwall 
Glouceſter 
Hereford 
Oxon 
Worceſter 


London 
and 


Middleſex 


Suſſex 
Surry 
Kent 


he is appointed, by parole, from the lord chief 


| 555 Erkise, Cambridge i Irwin. Exe- 


Officers of the Court. 


pfothonotaries ; he draws up and enters the præ- 
cipe's thereof on remembrances, and draws up certi- 
ficates thereof to the outlawry office; draws up and 
engroſſes the bail pieces, or recognizances, in order 
to ſuch reverſals, and attends therewith; and 
makes out the ſuper ſedeas when neceſſary. 3 
Clerk of the treaſury, Mr. Thomas Fefferies; 


juſtice, 

Henry Brougham is clerk of the jurats, or one of 
the under clerks of the treaſury, for all the coun- 
ties of England; and is admitted by the lord 
chief juſtice of the court; and holds his place for 
life. 

Mr. George Stubbs is the treaſury keeper, and 
holds his place alſo by parole appointment of the 
lord chief juſtice. 

Filacer or Filazer ( filizarius, from the Lads 
filum) is an officer of this court, ſo called becauſe 
he files thoſe writs whereon he makes out proceſs. 

There are thirteen filacers, among whom the ſe- 
veral counties of England are divided, viz. 


Who executed a by, ” 8 of Who executed by. 
? Briftol Mr. Clarke. Exe- | 
| Dorſet cuted by himſelf 
Mr. Bolton. Ex- | Poole at the King's 
,ecuted by him- | Somerſet Bench Office. ( 
ſelf, "5 4, Elm | | 
Court. C Mr. Lenton. Ex- 
| Suffolk ecuted by Mr. : 

Clarke. 


Eſq. Executed 


5 cuted by Mr. 
by Mr. Bolton. Huntingdon y 


Bolton. 


Derb | 8 

Mr. Thomas Hol- Laake Mr. 232 k o_ 
loway. Executed | Nottingham Bolt y W. i. 
by Mr. Bolton, | Warwick Om : 


Hant 


For the 
Counties of 


(Mr. Holloway. 

Hants 2 Executed by Mr. 
Wilts Bolton, 
Norfolk J 
Norwich | >” 
Stafford Mr. Roberts, and 
Northamp- executed by Mr. 

don Bolton. 5 
Salop | 
Rutland 


Monmouth 


Mr. Erſkine. 
Executed by 


Eſſex 
TNT Mr. Bolton. | 


Herts 


cuted by Mr. Bolton. 


inconvenient for the practiſets 


rule in Hilary Term 1783: 


«c 
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for the ſame; It is ordered 


| 
« 
4. 
« 
cc 


* above-mentioned chamber, 


G 2 


Dfficers of the Court, 


Who executed by. 4 1 
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8 D de of Who executed by, 
Cumberland 
Northumber- Mr. Batten. Exe- 
land cuted by him- 
Newcaſtle ſelf, No. 4, Hare 
| Weſtmorland | Court. 
| Devon | 
Lincoln and Y Mr. Sibthorpe, 
City of F Executed by 
Lincoln Mr, Batten. 
Kingſton | 
| upon Hull (Mr. Batten. Exe- 
York, and cuted by himſelf, 
Yorkſhire 


| MN. B. Filacer for the counties palatine of Che/- 
ter, Lancaſter, and Durham, Mr. Roberts. 


Exe. 


The filacers formerly living at a great diſtance yew rule re- 
from the inns of court, which was thought very ſpeQing the 


thereof, the court fila 


therefore thought proper to make the following 


Whereas it would 


be very convenient to the ſuitors of this court, if 
the ſeveral offices of the filacers were executed 
in one place; and the filacers having made a 
propoſal to this court for that purpoſe; and that 
the ground chamber at No. 4, in Hare Court, 
in the Temple, will be a fit and convenient place 


by this court, that 


the ſeveral offices of the filacers ſhall, from and 
after the firſt day of the next enſuing Eaſter 
Term, be executed in the above-mentioned 
chamber; and that if hereafter it ſhall be found 
neceſſary or proper to appoint another place for 
the execution of the ſaid offices, inſtead of the 


this court, on ap- 
* plica- 


1 - Dfficers of the Court. 


ce plication, will take the ſame into conſidera- 
&« tion. | | 
« By the court.” 


What write we By rule M. 14 Jac, 1. 1616. All manner of ca- 
—_ by the +;as, alias and pluries, and all other incident proceſs, 
before appearance of the defendant, in all actions 

wherein proceſs of outlawry doth lie (until the exi- 

gent awarded), are to be made out by the filacers 

of this court only: alſo, all grand capes, pone and 

difiringas, as well peremptory as * and alſo 

incident proceſi, before appearance of the tenant or 

defendant, writs ſeiſin, and writs to enquire 

of damages iſſuing before appearance of the tenant 

or defendant (but all judgments upon writs of en- 

quiry of damages are to be entered with the pro- 

thonotary only): alſo all writs of ſuper/edeas upon 

any capias awarded out of their own offices, and 

writs of reſcous upon the ſheriff's return: alſo the 

entering of all comparance of writs iſſuing out of 

their own offices, the entering of rolls to compel 

the defendants to appear, their bails upon appear- 

ance, and marking the firſt /cire facias upon the ſaid 

bail; alſo-view in dower, or any other action 

where it lieth, entering thereof, and writs of view 

thereupon; alſo all writs of retorn. habend. upon 

nonſuit before appearance, writs of ſecond deliverance 

before appearance, writs of capias in withernam, alias 

and pluries; likewiſe before appearance, &c. bid. 

Tale ſpecial bait They take ſpecial bail in common caſes, R. Trin. 
in common 1 V. & MH. reg. 2.; appearances are to be entered 
=p with them, R. E. 24 Car. 2. reg. 2.; procure 
the original to be ſued forth and filed on proceſs to 

outlawry, R. Trin. 1649; take affidavits of debts, 

in order to hold to bau, affidavits of the ſervice of 

proceſs, file bills brought againſt perſons intitled to 

privilege of parliament, and make out the ſubſe- 

quent proceſs thereon before appearance. 

elerk of the The clerk of the warrants, inrolments, and eſ- 
Farrants, . treats is Keane Fitzgerald, Eſquire, who is admitted 
into the ſaid office by the lord chief juſtice of this 

| | court; 


Officers of the Court. 


court; his deputy Mr. Richard Lee, No. 3, Pump 
Court; he files all warrants of attorney upon judg- 
ments, iſſues, outlawries, writs of covenant, ſtamps all 
judgment papers, records, pluries capias, in outlawry, 
and writs of covenant; alſo files the warrants of 
attorney of ſheriffs for the different counties in 
England, and attornies certificates, 
The clerk of the eſſcigns is in the appointment of 
the lord chief juſtice, and has uſually been granted 
for life. The preſent clerk is N. Smith, Eſq; and 
is executed by Mr. Bolton, and eſſoigns are entered 


Clerk of the 


elſoigns. 


in this office in real actions only; for it is now de- 


termined that no eſſoign lies in perſonal actions: and 
in caſe the defendant doth not effoign by the time 
limited by the rules of the court in real actions, 
the plaintiff may enter in this office a ne recipiatur 
efſoign, | | | 

In this office all judgments in this court are doc» 
' queted, purſuant to the Stat. 4 & 5 W. & A. 
c. 20. and rolls belonging to the ſeveral offices of 
the ſaid court are marked, numbered, and delivered 
out to the prothonotaries; and when tne proper 
entries are made thereon, they are returned into 
this office, and carried by him to the treaſury at 
Weſtminſter, pry | 

The office of clerk of the juries is in the gift 
and nomination of the cuſfos brevium for the time 
being. The preſent clerk is Mr. Thomas Bever ; 
Mr. 7-fferie is bis deputy, 5 EN 

His duty is to make out writs of habeas corpora 
Juratorum, for the trial of iſſues in London and 
Middleſex, and for the aflizes in the country, 

The return eſſice and office of inrolment of writs 
for fines and recoveries, is in the nomination of the 
three putſne judges by virtue of an act of parliament 
made in che twenty-third year of queen Elizabeth. 
Mr. Henry Barnes is clerk of the inrolments, and 
the office is executed by Mr, Lickbarrow, | 

Mr. Lickbarrow- returns all writs of covenant, 
entry, ſummons, and ſeiſin, in the names of the 


G3 ſheritfs 


Judgments 
docqueited. 


Return office, 


Return of writs 
of covenant, &. 
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Clerk of the 
king's filver, 


Caveats for ftop+ 
ping of fines, 


ö 


Erazure. 


Chirographer. 


Chirographer's 
office. 


Exigenter, 
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ſneriffs of the ſeveral counties and cities in England, 
and makes regular entries in books, provided at 
his own charge for that purpoſe, 

The clerk of the king's ſilver is William Dawes, 
Eſquire, who claims it to be his duty to inſpect 
and ſee that all fines paſſed in his office have regu- 
larly paſſed through the ſeveral offices, conformable 


to the uſage of the court; to enter the whole of all 


fines, together with the poſt fine paid thereon, 
into books which remain in the office as records: 


he is alfo to ſtop all ſuch fines, againſt the paſſing 


of which caveats are entered, and file ſuch caveats 
with all rules of court, judges orders, and affida- 
vits of the cogniſors, being alive, where captions 
have been brought to this office, 

All caveats, and orders for ſtopping any fines, 
ſhall be renewed every term, and copies thereof left 
with the clerk of the king's ſilver, for which he is 
to demand only his ancient fee of 3s. 44. the term; 
and in default thereof all caveats that ſhall not be 
ſo renewed, ſhall loſe their force and effect. R. E. 
29 Car. 2. 

Where a razure in the day or year ſhall appear 
in the caplion of a fine, it ſhall not paſs this office 
without an allocatur from a judge. K. E. 9 Ann. 

The office of chirographer is held by letters pa- 
tent from the crown, and Sir Geo! ge Coltbrook, 
Bart. is the preſent” patentee, under whom Mr. 
Ilch is appointed ſecondary to officiate in the ſaid 
office. There is a regiſter and record keeper be- 
longing to the ſaid office, and the chirographer ap- 
_ certain clerks for the ſeveral counties in 


land. 

"Fr chirographer draws up and makes out, from 
all parts of the fine, the final concord, and ingroſſes 
a record thereof: the office is kept No. 25 Hare 
Court, Temple. 

The office of exigenter is executed by Mr. 

ames Meadawcroft, by appointment from the 
chief juſtice; he executes the office, No. 36, Bed- 


ford 
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ford Row : his duty is to make out exigents, procla- 
mations.on pluries captas, in order to proceed to out- 
lawry : alſo an allocatur exigent. 

The office of clerk of the ſuperſedeas to the exi- 
gent is executed by Mr. Meadoweroft, It is his 


Superſedeas. 


buſineſs to ſign all writs of ſuperſedeas to exigents 


quia improvide, &c. in the ſaid court, to prevent a 

perſon being outlawed or waived, againſt whom an 

exigent has iſſued. | = 
The office of the clerk of the outlawries is in- 


cident to the office of his majeſty's attorney gene- 


ral, and always executed by ſome perſon appointed 
by him for the time being: the preſent clerk of the 
attorney general has it, and his duty is to make out 
all writs of capias utiagatum, ſequeſtrations of all 
eccleſiaſtical benefices in all perſonal actions in the ſaid 
court after the return of the exigent. Inquiſitions 
taken on ſpecial writs of capias utlagatum are tranſ- 
mitted into this office, and are here exemplified 


upon rolls ſigned by the clerk of the outlawries, 


and then carried into the office of the king's remem- 
brancer of the court af Exchequer, and there filed 


on record, and the inquiſitions themſelves, and 
- Writs of exigent, are filed with the cuſtos brevium. 


The moſt noble Auguſtus Henry Duke of Graſton 
is ſeiſed in fee tail of this office, and claimeth the 
receipt of the revenue ariſing from the ſealing of 
writs, exemplifications, and other things whatſoever 


Clerk of the 
outlawries, 


Seal office, 


ſealed with the ſeal of this court. Mr. Samuel 


Rogers is his Grace's deputy. Sealer Mr. Jo- 


ſeph Neal, 


The clerk of the errors has the allowance and Clerk of the 
receipt ot all writs of error upon judgments in this errors. 


court; gives certificates thereof; makes out writs 
of ſuperſedeas ; enters bail taken thereon; makes 


out writs of ſcire facias againſt the bail; gives rules 
for bail; rules for plaintiff in error to certify the 
record; makes tranſcripts of the records and judg- 
ments; tranſmits the ſame into the court of King's 
Bench, &c. ; ſigns non-proſſes for not certifying the 
record ; allows and — all certioraries directed 
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Judges clerks. 


Aſſociate. 


Marſhal, 


Cryer. 


Proclamator, 


Court-keeper. 


Eagell. 


Officers of the Court. 


to the lord chief juſtice, for certifying records from 
this court into any other. Mr. Stephen Hough, at 
Maſter Pepys's chambers in Symond's Inn. 

The judges clerks are verbally appointed by their 
reſpective judges, to continue during pleaſure. 

The clerks of the lord chief juflice make out com- 
miſſions for taking affidavits and ſpecial bails, and file 
the approbations ſigned by one of the puiſne judges, 
in order for ſuch commiſſions, and enters the names 
of the commiſſioners ſa appointed, in a book kept 
for that purpoſe. Mr. Mortimer is clerk to the 
chief juſtice, Mr. William Watſon trainbearer. 

The office of aſſociate at niſi prius for London 
and Middleſex, is in nomination of the lord chief 
Juſtice, and generally granted by parole, to hold 
during pleaſure. Harry Eagell, Eſquire. 

The office of marſhal for London and Middleſex, 
is alſo in nomination of the lord chief juſtice, and 
has been, time immemorial, granted by parole ap- 
pointment, to hold during his pleaſure. - Mr. 

Cryer at / prius, for London and Middleſex, is 
in the gift of the lord chief juſtice for the time be- 
ing, and been uſually granted by parole appoint- 
ment to hold during pleaſure, Mr. T. Gordon. 

Jahn Walker Heneage, Eſquire, hereditary chief 
proclamator to this court, granted to Fobn Waller, 
Eſquire, the office of marſhal proclamator, and 
barrier of this court, with all fees, Oe. to hold to 
him and his heirs for ever, There are four perſons 
act as cryers to the court; one of which is alſo 
court-keeper, and another porter of the court; 
which cryer, court-keeper, and porter, are deputies 
to the chief proclamator. Their duty is to attend 
this court, and make proclamations, &c. 

The court-keeper is appointed by the chief pro- 
clamator, Mr. Hopkins. : 

The porter of the court holds his place by the 
appointment of the chief proclamator, Mr. Stone. 

The warden of the Fleet priſon is Jahn Eylis, 
Eſquire, appointed by letters patent ta hold during 

| | 1 pPlwGKkaſure; 


Officers of the Court. — 


pleaſure; he is to receive and have the cuſtody of 

all priſoners committed by this court to the Fleet 

priſon. Mr. Nixen is his deputy. | 

The preſent clerk of the papers and rules of the Clerk of the 

Flt priſon is Mr. Nixon, who holds his place by papers of the 
. ect, | 

grant or appointment of the warden, 

There are two tipſtaffs attendant on this court, Tipſtatis, 

| who are admitted by deputation from the warden 

of the Fleet : they attend the Judges while ſitting in 

court, and in the afternoon at their chambers; and 

out of term they attend there morning and after- 

| noon. One of them alſo attends the lord chief juſ- 

| tice at the fittings of niſi prius for Meſfiminſter, Lon- 

gen, and on the circuits, e | 
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Were made by 
letters patent. 


udees to exa- 


To take the 
vaths. 


n 


Attornies of the Court. 


N Means atturnatus, or ts, in ee i © 
LN. an cer appointed by the court, to prof. 
cute or defend actions brought againſt or proſecuted © 


by their clients : and the word ,is compounded of 


the Latin word ad, to, and the French, tour ner, 10 
turn; „ to turn a buſineſs over to another.” The | 
eee e Latin name, according to Braten, is 1. 
ſponſalis; and they anſwer io the procurater, ot 


proctor ot the civilians and canoniſts. 
Before the Stat. of H. 2. c. 10. all attornies 
were made by letters patent under the great ſeal, 


commanding the juſtices to admit the perſon to be 5 
attorney to ſuch a one. 2 [n/? 249. T hat ſtatute 
gave all peiſens liberty of appearing by attorney 
without any letters patent, otherwiſe they were to 
appear each day in court in their pioper perſon ; in 
conſequence of which, great numbers of attornies I 
were admitted by the judyes, whereby many un- 
ſkilful ones practiſed, which occaſioned many mil. 
chiefs: for reſtraining of which, it was enacted by | 
Stat. 4 H. 4. c. 18. That the judges ſhould exa: | 
mine them, & c. ©6 ming them, and at their diſcretion to put thoſe wh | 
| „% were virtuous and of good fame on the roll, and | 
* fthoſe on the contrary to ſtrike out.” And the Stat, | 


33 H. 6. c. 7. limited the number in Norfolk and 
Suffo.k, The attornies of B. R. are of record 28 


well as the attornies of C. B. 1 Rol. 3. and it is 
now the common courſe for the plaintiff or de- 
fendant to appear by attorney, F. N. B. 26. D. 
But where the party ſtands in contempt, the court ü 
will not admit him by attorney, but oblige him to | = 
appear in perſon. {b14. 262. Outlawry is excepted =} 


by Stat. 4© 5H. & MA. c. 18. 


By 13 W. 3. c. 6. attornies are to take the oaths Wl 
to government, under penalties and diſability to 


practiſe, 
12 6 


wy > 2 ee 9» © A = oe wy wp wy 


Attornies. 


12 C. 1. c. 29. If any who hath been convicted 
pf forgery, perjury, ſubornation of perjury, or 
ommon barretry, ſhall practiſe as an attorney, or 
dlicitor or agent in any ſuit or action brought in 
ny court of law or equity within England, the 


L Judge hath power to tranſport the offender for ſeven 
ſe. Years, by ſuch ways, and under ſuch penalties, as 
elons. | | 


No perſon after 1ſt December 1730, to act as an 
attorney, or ſue out any writ, or commence, Carry 
on, or defend any action, Cc. either before or after 
udgment in the name of any other perſon in the 
ing's bench, common pleas, or exchequer, dutchy 
df Lancaſter, or in any of the courts of great ſeſ- 
ions of Wales, or of the counties palatine, or in 


Wornies have been accuſtomably admitted and 
worn, unleſs ſuch perfon ſhall take the oath ap- 
Wpointed to be taken, and ſhall be admitted and in- 
Wolled before 1ſt Dec. 1730, in ſuch of the ſaid 
courts where he ſhall act as an attorney, or ſhall be 
worn, admitted, and inrolled' in the ſaid courts. 
2 Geo. 2. c. 23. . 1. | 


nil. Any one or more of the judges of the ſaid courts 
| by reſpectively, ſhall before they admit ſuch perſon to 
x- take the ſaid oath, examine and inquire touching 
150 This fitneſs, &c. and if ſatisfied that he is qualified, 


then to adminiſter the oath, and after ſuch oath 
taken, cauſe him to be admitted an attorney of ſuch 
court reſpedtively, and his name to be inrolled as an 


25 attorney without fee, except 1s. for the oath: the 
t 1s admiſſion to be written on parchment, and ſigned 
de- | 


by ſuch judge or judges reſpeQively, wherein the 


D. uſual ſtamp ſhall be firſt impreſſed and delivered to 
urt the perſon admitted. ſ. 3. The ſtamp now is 80. 
1 to 23 Gro 3. c. 58, | 


The like clauſe as the firſt reſpeRing perſons 
ſoliciting ſuits in the court of chancery, court of 
equity, in the exchequer chamber, court of the 
dutchy of Lancafler at Weſiminſter, or courts of 
the counties palatine of Cheſter, Lancaſter, or Dur- 

| g bam, 


91 
If an attorney 
convicted of fore 
gery, Ke. ſhall 
practiſe, judge 
to tranſport. 


No perſon to 
commence any 
action or defend 
without being 
-ſworn and in- 
rolled in one of 
the courts. 


Iny other court of record in England, where at- 


Any judge before 
aimiſſion to ex- 
amine if he be 
qualified z if ſo, 
then to adminiſ- 
ter the oath, &c. 


Admiſſions 


The like clauſe 
re ſpecting ſoli- 
citors, 


9 


— 
1 
+, 2 
1% bi 4 
_ 7 
: v 

* 
4 i! Bs 
Fi 7 
j i 9 
1 
1 
a4 4 
44 
15 
11 5 
7 
3. by 4 
314 - 
1 Ka 
n 
9 TR 
1 * 11 
7 
Ws 
. F o 
. 
of 'N 
. 
N 


9 
7 
4 
1 
* 
Ri 
1 3 
1. 


pang * . — 


None to act un- 
leſs bound by 
eontraCt for five 
years to a ſworn 
attorney. 


Judge to era - 
| Mines 


An attorney of 
this court-may 
Toe in any other, 
with eo ſent of 
an attorney of 
that court, 


_ enquire touching his fitneſs and capacity, and i 


Attornies. 
ham, or in any inferior court of equity in Englanl 
Sect. 4. | 5 | 

Sed?. 5. The maſter of the rolls, two of the 
maſters in chancery, the barons of the court of ex. | 
Thequer, the chancellor of the dutchy of Lancaſter 
and the judges of the other courts of equity, or an 
one or more of them, ſhall examine before they admit 
the perſon to take the oath touching his fitneſs ani 
capacity to act as a ſolicitor, &c. and if ſatisfied, t 
adminiſter the oath, c. and cauſe him to be ad. 
mitted a ſolicitor, &c. | | 

No perſon ſhall be admitted to act as an attorney 
or ſue out any proceſs or defend any action in th 
name of any other perſon, in any of the courts ai 
law aforeſaid, unleſs ſuch perſon ſhall have ben} 
bound by contract in writing to ſerve as a clerk for 
five years, to an attorney duly and legally (worn an 
admitted in ſome or one of the ſaid courts, and ſuch 
perſon during the ſaid term of five years, ſhall har} 
continued in ſuch ſervice; and alſo unleſs ſuch pet. 
ſon, after the expiration of the ſaid five year, 
ſhall be examined, ſworn, and inrolled, as befor: 
required. Seek, 6, | ; 

The judges, before they admit ſuch perſon, ate u 


ſatisfied, are to adminiſter the oath, and cauſe hiv 
to be admitted and inrolled. Sec. 7. = 

The like with reſpect to perſons who are to be 
3 ſolicitors in the courts of equity. Sed. 1 
& 5. | 3 
An attorney admitted in any of the ſaid courts «| 
law, or as a ſolicitor in any of the ſaid courts «WY 
chancery, with the conſent of any attorney in 200 
of the ſaid other courts, ſuch conſent being in writ 
ing ſigned by ſuch attorney, and in the name of ſuc 


- I 
SoC 
8 
7 


attorney, to ſue out any writ, or commence, carr) 


on, proſecute, or defend any action or proceeding 
in ſuch court, notwithſtanding ſuch perſon is na 
ſworn or admitted to be an attorney of ſuch coun 
Sect. 10. ht? = 
| | | Noll 


* 
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_ Attornles. | 
| No attorney ſhall have more than two clerks at 


dne and the ſame time, who ſhall be bound by con- 
act in writing to ſerve as clerks, Sect. 15. 


fler, The prothonotaries of this court and the ſecon- 
an Jary of the king's bench, Sc. to have three clerks 
Imit e the ſame time, and no more; and ſuch clerks 


and javing ſerved five years, may be admitted the ſame 
„ to s any other clerk. Se, 16. | 
ads An attorney of this court may, by the clauſe of 


She ſtatute, carry on proceedings in the court of 
rreat ſeſſions of Wales, in the name of an attorney 
of that court, and declare for buſineſs and fees. 
Parnes 160. Hatchett one, Ic. againlt Hughes. 

| If any ſworn attorney of this court ſhall know- 
nely and willingly permit or ſuffer any other per- 
on to ſue out any writ, or commence or defend 
ny action in his name, not being a ſworn attorney, 
dr a ſworn ſolicitor in chancerr, &c, and ſhall be 


onviction, be diſabled to practiſe, and his admit- 
ance to be void, Set. 17, | : | 

The clerk of the warrants of the common 'pleas 
s, without fee or reward, to inroll the name of 
very perſon who ſhall be admitted an attorney, 


e his nd the time when, in rolls or books, to which all 
 MFcrrſons ſhall have recourſe without fee or reward. 
to be 1 ef, 18. e 

5:41, RS A ſworn attorney of this court may be ſworn, 


admitted, and inrolled, a folicitor, in all or any of 


N. 
I 

5 
oy 


irts of ebe courts of equity, without any fee for the oath, 
arts of or any ſtamp, if the maſter of the rolls, Sc. ſhall, 
in anf : on examining him, be ſatisfied that ſuch attorney 
| writ is duly qualified to be ſo admitted. SH. 20. A 
f ſuch BR ſworn ſolicitor in one court of equity, may be ad- 
carry {mitted into any other court. Sec. 21. 55 

ceding _ Any perſon in his own name, or in the name of 
is na any other, ſuing out any. writ, or commencing or 
court N defending any action, &c, in any of the courts of 


law or equity, mentioned in the ſaid act, as attor- 
BY ty or ſolicitor, in expectation of any gain, f.e, or 


Nl | 
reward, without being admitted, ſhall forfeit 5014. 
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Not to have 
more than 1we 
clerks, 


May carry on 
proceevings in 


Wales by coa- 


ſeat. 


Sworn attornies 
permit ing thoſe 
that are not to 
iſſue out wiits, 
diſabled from 
practice. 


hereof convicted, he ſhall, from the time of ſuch 


Attornies to be 
inrolled. 


A ſworn attorney 
may be admitted 
A ſolicitor. 


Attorney, &c, in 
their own name 
fuing out any 
writ, &c. not ins 
rolled, fuiteit 


ol. 


do 
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Attornies. 
to the uſe of the perſon who ſhall proſecute, and be | 
made incapable to maintain any a Sion for any fee, | 
reware, or diſburſements, on account of proſecuting | 
or defending ſuch action, &c. Sect. 24. | 

A quaker having ſerved a clerkſhip for five years, | 
as before mentioned, to an attorney or ſolicitor, | 
may be admitted an attorney on his affirmation, 
42 eo. 2. f. 13 . 


— SR Fu Os ps 2 


The oath, I A. B. do ſwear that I will truly and honeſlh | 
demean myſelf in the practice of an attorney, according 
to the beſt of ny kn:wledge and ability. 

| So help me Gad. 


No attorney be- No attorney who ſhall be a priſoner in any gaol 
ing a priſoner, to Or priſ--n, or within the limits, rules, or liberties 
proſecute any Of any gaol or priſon, ſhall, during his confine- | 
ation, ment, in his own pame, or in the name of any | 
other, ſue out any writ or proceſs, or commence iſ 
or proſecute any action or ſuit, and all proceedings 
in ſuch action or ſuit ſhall be void and of no effeR; 
and ſuch attorney ſo commencing or proſecuting 
any action or ſuit as aforeſaid, ſhall be ſtruck off 
the roll, and be incapacitated from acting as an 
Any attorney Attorney for the future. And any attorney pet- 
permitting, &@ mitting or empowering any ſuch attorney as afore- 
ſaid, to commence or proſecute any action or ſuit 
in his name, ſhall be ſtruck off the roll, and be in- 
capable from acting as an attorney for the future, 
Stat. 12 Gee. 2. c. 13. 9: 
Not to extend to This not to prevent any attorney confined 33 
ſuits before con- aſforeſaid, from carrying on or contracting any ſuit 
ent. or ſuits commenced before the confinement of ſuch 
attorney. Seft. 14. 15 
May commence Alter action commenced by an attorney he be- 
an attion ona comes A priſoner, then the bail bond is aſſigned, 
228 and he being {till a priſoner commences an action 
| on the bail bond; this has been held to be a conti- 
nuance ot the original ſuit commenced before the 
attorney became a piifoner, Hheetham v. Need- 
bam, Barnes 46. | ; 
| t 
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Attornies. 


Ic has alſo. been held that the above act relates 
ly to proſecuting, and not to the defending of ſuits. 
no man v. Rogers, Barnes 263. 
| Perſons bound clerks to attornies, or ſolicitors, are 
o cauſe affidavits to be made and filed of the exe- 
W. tion of the articles within three months next after 
„ date thereof; and in every ſuch affidavit, ſhal! 
Wc ſpecified the names of every ſuch attorney and 
licitor, and of every ſuch perſon ſo hound, and 
heir places of abode reſpeQtively, together with 
he day of the date of ſuch. articles; and every ſuch 
Fidavit ſhall be filed within the time aforeſatd, in 
he court where the attorney or ſolicitor to whom 
wery ſuch perſon reſpectively ſhall be bound as 
foreſzid, hath been 1nrolled as an attorney or ſo- 
citor with the proper officer; and none to be ad- 
itted before ſuch afdavii be produced and read 
n court, 24 Gee , 6:40 2 et 0 
In this court the clerk of the warrants, or his 
Jeputy, ſhall be the proper officer for filing ſuch 
fidavits, ed?., 5. 3 and ſhall keep a book, wherein 
[hall be entered the ſubſlance of ſuch affidavit, ſpeci- 
ing the names and places of abode of every ſuch at- 
orny and clerk, and of the perſon making ſuch affida- 
it, with the date of the contract, and the days of 


= making and filing ſuch affidavit ; and may take, at 
ſuit the time of filing ſuch affidavit, 25s. 6d. for his 
. rouble; which books may be ſearched gratis. 


„„ 
No attorney ſhall have, take, or retain any 
lerk, who ſhall become bound by contract in writ- 
ng as aforeſaid, after ſuch attorney ſhall have diſ- 
ontinued or left off, or during ſuch time as he ſhall 
ot actually practiſe or carrry on the buſineſs of an 
ttorney. Sed. 7. | | 

Every perſon who ſhall become bound, Oc. 
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= . ball, during the whole time, or time of lervice, to 
onti- ſpecified in ſuch articles, continue and be aTually 
e the 3 mployed by ſuch allorney or ſolicitor, or his or their 
Ved- gent or agents, in the proper bulineſs, practice, or 


Poployment of an attorney or ſolicitor, Sc. 8. 
2 | Provided 
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Relates to proſe- 


cutica, 


Perſons bound to 
ler ve as clerks to 
attornies to cauſe 
affida vit to be 
made within 
three months 
after execution 
of contrad. 


None to be 2d. 
mitted before 
ſuch affidavit - 
produced, 


Who are to file 
ſuch affidavits, 
Books to be 
kept, &c. 


No attorney to 
take a clerk af- 
ter diſcontinuing 
buſineſs. 


Clerk to be em- 
ployed the whole 
time. 
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If, be fore the 

ex piration of the 
time, ihe attor- 
ney die, & c. or 
the clerk be diſ- 
charged by, & c. 


and be bound to 
ſerve for the re- 
maindꝭr of the 
time 3 | 


ing attorney or attornies as aforeſaid, during the 


fuch ſervice to 
be good, if atfi- 
davit be made 


aud Eled, &ce 


Before admit- 
tance of an at- 
torney affidavit 
to be made and 
filed of actual 
ſervice, 


Attorney acting 
as agent, or per- 
miiting his name 
to be uſed, or 
feniin, any pro- 
cels to any un- 
qualzfied perſon, 
thereby to enable 
him to appear or 
Att as an at- 


ſtamp duties be paid, if in town within one month, 


Attornies. 


Provided if any ſuch attorney, to or with whom 
any ſuch perſon ſhall be ſo bound, ſhall happen to 
die before the expiration of ſuch term, or diſcon- 
tinue or leave off his practice, or if ſuch contrad 
ſhall, by mutual conſent of the parties, be cancel - 
led, or ſuch clerk ſhall be legally diſcharged by rule 
of the court, before the expiration of ſuch term; 
and the ſaid clerk ſhall, in any of the ſaid caſes, be 
bound by another contract or contracts in writing 
to ſerve, and ſhall accordingly ſerve in manner be- 
fore mentioned, as clerk to any other ſuch practiſ- 


reſidue of the ſaid term of five years, then ſuch 
ſervice ſhall be deemed and taken to be as good, 
effectual, and available, as if ſuch clerk had conti- 
nued to ſerve as a clerk for the ſaid term to the 
ſame perfon to whom he was originally bound, þ 
as affidavit be duly made and filed of the execution of 
ſuch ſecond contract or contracts, within the time and | 
in like manner as is before directed, concerning ſuch 
original contraft, Sec. q. 

Every perſon who ſhall become bound as a clerk 
as afureſaid, ſhall, before he be admitted an attor- 
ney, c2uſe an afhdavit of himſelf, or ſuch attorney 
to whom he was bound as aforeſaid, to be duly 
made and filed with the officer before appointed, 
that he hath actual and really ſerved and been en- 
ployzed by ſuch practiſing attorney, to whom he was 
bound as aforeſaid, or his agent, during the ſaid | 
whole term of five years. ſ. 10. g 

N. B. The maſter is to take care that the | 


8 


— 


oO mw, mo 6 en wu a .. 


if in the country, within two months, 
c. 46. J. 19. J 41. | 

If any ſworn attorney ſhall act as agent for an) 
perſon or perſons not duly qualified to act as an at- 
torney or ſolicitor as aforeſaid, or permit or ſuffer Fl 
his name to be anyways made uſe of upon the ac 
count, or for the profit of any unqualified perſon ot 
perſons, or fend any proceſs to ſuch unqualified pe- 
ſen or perſons, thereby to enable him or them to ap- 
pear, act, or practiſe in any reſpect as an attorney WI 

or = 


5 Geo. 3. 


- Attornies. 97 
ſolicitor knowing him not to be duly qualified torney, to be 
a aforeſaid, and ee ſhall be made thereof ng nn 
in a ſummary way to the court from whence ſach 5 
| proceſs did iſſue, and proof made thereof upon oath 
| to the ſatisfaction of the court, that ſuch ſworn at- 
torney had offended therein as aforeſaid, then every 
ſuch attorney ſo offending ſhall be ſtruck off the 
roll, and for ever after diſabled from praQtifing as 
an attorney or ſolicitor, and in that cafe, and upon 
ſuch complaint and proof made as aforeſaid, it 
= ſhall be lawful for the ſaid court to commit ſuch. 
| unqualified perſon, ſo acting or practiſing as afore- 
ſaid, to the priſon of the faid court, for any time 


not exceeding one year. /. 11. 


No perſon ſhall act as a ſolicitor, attorney, or None but attor- 
agent, or ſue out any proceſs at any general or 
quarter ſeſſions of the peace, either with reſpect to ;1 or quarter 
| matters of a criminal or of a civil nature, unleſs ſeſſions, 
ſuch perſon ſhall have been heretofore admitted an 
attorney of one of the courts of record at Weſt- 

minſter, and duly inrolled purſuant to Stat. 2. 

Geo. 2. c. 23; or be hereafter admitted an attor- 

ney, and inrolled as aforeſaid, purſuant to this act, 

or ſuch other law as ſhall be then in being; and 

| unleſs ſuch perſon ſhall continue ſo entered on the 

| roll at the time of ſuch his acting in the capacity 

aforeſaid: but every perſon who ſhall ſo act, not 

being admitted and inrolled as aforeſaid, ſhall be 

ſubject to a penalty of fifty pounds, to be recovered 

by action of debt, bill, &c. by any perſon who ſhall 

ſue for the ſame, within twelve months after the 

| offence committed, with treble coſts of ſuit, And 

if any attorney ſhall permit any perſon, not being 

admitted and inrolled as aforeſaid, to make uſe of 

his name in the courts of general or quarter ſeſ- 

lions as aforeſaid, ſuch attorney ſhall be ſubje& to 

the like penalty of fifty pounds, to be recovered as 

aforeſaid. Sef?. 12, 

Provided that nothing herein contained ſhall ex- Perſons exempt - 
tend to deprive the attornies of the duchy of Lan- . 
ca/ter, or of the courts * great ſeſſions in Wales, - 

| 0 


nies admitted to 
practiſe at genes 


Attornies. 


of the counties palatine of Chefler, Lancaſter, and 
Durham, from acting within their reſpective juriſ- 

dictions. Sed. 13. | 
Alphabetical The clerk of the warrants is to cauſe an alpha. | 
Ra has ” m_ betical book to be prepared and kept in his office, 
names ans for inſpection gratis; wherein every practiſing at- 
places of abode torney, reſident in London or Weſiminſier, or with | 
of the attornies in ten miles thereof, ſhall have his name and place 
| of abode, or ſome place within the ſaid cities, or one 
of them, where he may be ſerved with the proceed- 
ings of the court, to be entered; and as often as | 
any attorney ſhall change the place where he may 
be ſerved as aforeſaid, he ſhall make the like entry 
thereof in the ſaid book; and all proceedings which 
do not require perſonal ſervice ſhall be deemed 
Tufficiently well ſerved if a copy thereof ſhall be 
left at the place laſt entered in ſuch book, with any 
If noentry made perſon there; and on no ſuch entry being made, 
eic, i be then fixing up any of the ſaid proceedings in the 
prothonotary's office (unleſs perſonal ſervice be re- 
quired), ſhall be deemed ſufficiently ſerved, R. Hi, 
9 Geo. 3. Hg 'F 
As many attornies have no certain place of reſi- 
dence, any place where he may be ſerved, though 
not his actual place of abode, is ſufficient. But 
—_ the name and place of abode is entered, then 
ſervice at that place is the proper ſervice. Loft, 
Rep. 357. This in K. B. e | 
Attorney not a-„ An attorney that has not been attending his 
Je to have employment in this court by the ſpace of one year, 
Pres” unleſs hindered by ſickneſs, ſhall not be allowel 
his privilege of an attorney, X. M. 1654 
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Geer. 1. a 
Attornies diſ- Attornies diſmiſſed by one court from their prac- 
mm © tice for miſdemeanor, be not (after certificates) ad- 


mitted to practiſe in another court, it being con- 

; trary to the intent of the law. id. 
Attorney to pay Every attorney of the court pays to the clerk af 
18. 44, a term. the warrants 8d. a term; vis. 44, a term for the 
pauiſne judges (to be difjributed in charity), and 
44. a term for the cryers of the court, And when 
| | 3 | an 
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Attornies. 
ment to be marked, or warrant of attorney to be 


mage. | | 
| By ſtat. 25 Geo. 3. c. 80. after the firſt of No- 
dember 1785, every ſolicitor, attorney, notary, 
proctor, agent, or procurator, admitted, inrolled, 
or regiſtered in any of his majeſty's courts at ef- 
min/ter, or in any eccleſiaſtical court, or in any of 
the courts of admiralty or cinque ports, or in any 
of his majeſty's courts in Scotland, the great ſeſſions 
in Wales, or in any courts in the counties palatine, 
or in any court in Great Bretain, holding pleas, 
where the debt or damage ſhall amount to 408. or 
more, ſhall, previous to his commencing or defend- 
ing any ſuit or proſecution, take out annually a cer- 
tificate of ſuch his admiſſion, inrolment, or regiſter: 
That for and upon every ſuch certificate ſo taken 
out by any ſolicitor, &'c. who ſhall reſide in any of 
the inns of court, or in the cities of London or Meſt- 
minſter, the borough of Southwark, the pariſh of 
Saint Pancras, and Saint Mary le Bone, or within 
the bills of mortality, or within the city of Edin- 
burgh, there ſhall be charged a ſtamp- duty of 51. 
and in any other part of Great Britain, 31. 

After the firſt of November 1785, every perſon 
admitted, ſworn, inrolled, or regiſtered a ſolicitor, 
attorney, &c. in any one or more of the courts 

aforeſaid, who ſhall commence, carry on, or 
defend any action, ſuit, or proſecution therein, 
ſhall annually, during ſuch time as he ſhall conti- 
nue ſo to practiſe therein, deliver into ſome one of 
the courts in which he ſhall] have been admitted, 
ſworn, inrolled, or regiſtered, in ſuch manner as is 
herein-after directed, a paper or note, in the proper 
hand-writing of every ſuch ſolicitor, &c, contain- 
ing his name and uſual place of reſidence, and 
marked and ſtamped with the proper mark or 
ſtamp denoting the duty herein- before impoſed 
upon certificates, according to the place of ſuch 
his reſidence as aforeſaid; and thereupon every 
= ſuch 


any attorney brings a writ of privilege or attach- 


99 


fled, he muſt pay the arrears (if any) of his ter- 


Certificates to be 
taken out an- 
nually by every 
ſolicitor prac= 
tifing in any 
court holding 
plea for 408. 

and upwards, 


Thoſe reſiding 
in Lond:n and 
Wetminſler, the 
bills of mortals | 
ity, or Edin - 
burgb, to pay gl. 
for a certificate, 


any other part, 


From Nov. 7, 
178 8, every act- 
ing ſolicitor, Sc. 
ſhall annually 
deliv:r in a note 
of his name and 
reſidence, Se. in 
order to obtain 2 
certificate. 
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ſuch ſolicitor, &c. ſhall be entitled to have a certi- 
ficate (if the ſame ſhall be required) in the manner 
herein-after directed. Sed. 3 

Officers for en. The chief clerk of the king's bench, or his de- 
tering applica- puty, the clerk of the warrants in the court of 
tions for certiſi - common pleas, or his deputy, the clerk of the pleas 
cates in Exgland. jn the exchequer office of pleas, or his deputy, the 

| prothonotaries of the reſpective counties palatine of 
Lancaſter, Cheſler, and Durham, and of the great 

ſeſſions in Wales, or their reſpective deputies, and 

ſuch officers of the inferior courts of law as the judge 

| or judges of the inferior courts reſpectively ſhall 

: appoint, the ſenior clerk of the petty bag office in 
the court of chancery, or his deputy, the king's re- 

membrancer of the court of exchequer, or his de- 

puty, the chief clerk of the dutchy chamber of 

| Lancaſter, or his deputy, the regiſter of the reſpec- 

tive courts of equity in the ſaid counties palatine, 

and of the great ſeſſions in Wales, or their deputies, 

Mall, and they are hereby required, from time to 

time, upon payment of xs. to enter the name and 

place of reſidence of ſuch attorney, &c. and who 

_ ſhall have delivered in ſuch paper or note in writ- 

ing, duly ſtamped and required, a certificate of his 

inrolment as expreſſed, in rolls or books to be pro- 
PE vided and kept for that purpoſe in the ſaid ſeveral 
Entering officers 2nd reſpective offices: and ſuch officers ſhall ſub- 
to certify notes ſcribe to every ſuch paper or note in writing, fo 
on: delivered in, a certificate ſigned by every ſuch offi- 

| cer reſpectively, according to the form of the ſche- 
dule annexed ; to all which ſaid rolls or books, in 
the ſaid courts reſpectively, all perſons ſhall! and 
may, at all ſeaſovable times, have free accets, with- 

out fee or reward. Sed, 4. 

Enteriag offeers, Every certificate ſhall bear date on the day on 
Sc. to iſſue an- which the ſame was iſſued, and ſhall endure and re- 
pal certincete*, main in force for the ſpace of twelve calendar 
renewed ten days Months, to commence from the firſt of Novenber 
* 3h expira® T785, upon all certificates to be iſſued on or before 
* that day, and upon certificates to be firſt iſſued to 

any perſun or perſons, after the ſaid firſt day of 

November 1785, to commence from the date of 

1 every 
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Attornies. 101 
every ſuch certificate; which ſaid certificate ſhall be 
renewed at leaſt ten days previous to the expiration 
of the time for which it was granted, and fo yearly 
and every year, ſo long as ſuch ſolicitor, &c. ſhall 
continue to praQtiſe in any fuch court in manner as 
aforeſaid, Sed. 5. | £ 
Perſons reſiding in any of the Inns of Court, or perſons refiding 
in the cities of London or Weſiminſſter, or the borough forty days in a 
of Southwark, the pariſh of Saint Pancras, or Saint Jet IO 
Mary- le- bone, or within the 6:/ls of mortality, OT higher duties, 
within the city of Edinburgh, for the ſpace of forty ate to pay the 
days, or more, in any one year, every ſuch ſolicitor, — 
Ec. ſhall be deemed to be reſident within the limits 
of the different diſtricts, and ſhall be liable to the 
higher duties impoſed on certificates, notwithſtand- 
ing ſuch ſolicitor, &c. ſhall or may at other times 
in each ſuch year, reſide elſewhere without the 
limits laſt mentioned. Sect. 6. h | 
Penalty of 501. on every perſon who ſhall, in penalty on a&- 
his own name, or in the name of any other perſon, ing without cer- 
ſue out any writ or proceſs, or commence, proſe- 2 1 
cute, carry on, or defend any action or ſuit, or place of refi- 
any proceedings as a ſolicitor, c. in any of the dence. 
courts aforeſaid, for or in reſpect of any gain, fee, 
or reward, without having obtained ſuch certificate, 
or ſhall deliver in to the reſpective officers ap- 
pointed any falſe or fictitious place of reſidence, 
with intent to evade the payment of the higher du- 
ties; and made incapable to maintain or proſecute | 
any action in any court of law, or equity, for the 
recovery of any fee, reward, or diſburſements, on 
account of proſecuting, carrying on, or defending 
any ſuch action, ſuit, or proceeding. Sec? 7. | 
Any perſon having duly obtained a certificate, perhhns having 
may ſue or defend any action in the name and by taken ou! certi- 
conſent of any other ſolicitor, &c. of ſuch court in —_— ay __ 
writing firſt had and obtained, and fivned by him „ 
In like manner as he might have lawfully done be- them out, 
fore this act, provided ſuch ſolicitor, &c. in whoſe 
name ſuch proceedings ſhall be inſtituted, com- 
menced, or carried on, ſhall alſo have firſt duly ob- 
| 26 | trained 
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tained a certificate out of the court wherein he is 

ſworn, c. in manner as herein- before is directed; 

or in default thereof, every ſuch ſolicitor, c. ſhall 

be liable to the like penalties, &c. as any other ſa- 

1 by this act made ſubject and liable to. 

ect. 8. l 

Perfon under It ſhall and may be lawful for any perſon July 
one e. pe ſworn, admitted, &c, a ſolicitor, &c. in any two or 
other court i. more of the ſaid courts reſpectively, under a proper 
which he ii Certificate obtained from either of the ſaid courts 
ſworn, &c, reſpectively, to commence or defend any action or 
ſuit in any of the ſaid other courts in which he is ſa 

ſworn, &c. although ſuch certificate ſhall or may 

not have iſſued from ſuch other court, Sec. 9. 


Notes. 


| No attorney to be leſſee in an ejectment, nor 
_ + og _— bail for a defendant in this court. Rule M. 1654. 
| R. M. 6 Geo. 2. | | | 
No attorney to No perſon, without rule of court or order of a 
be oy we judge, and notice to the adverſe party or his attor- 
. ney, ſhall change or ſhift his attorney; and ſuch 
attorney newly coming in, to take notice at his 
peril of the rules whereynto the former attorney 
was liable, had he continued. Mich. 1654. 

- Wor until bill is This court will not permit an attorney to be 
paid, changed in a cauſe, and another appointed in his 
ſtead, until his bill of fees and diſburſements be ſettled 

and paid, Langley v, Stapleton, Barn, 40. 
Country attor- Where country attornies are concerned, decla- 
nies. rations, pleas, and other proceedings ſhould not be 
| delivered and carried on in the country, but by 
the agents in town. Mountſtephen v. Templer, 
Cooke's Rep. 94. 101. 123. Barn. 251. Taylor v. 

Lawſon. 1 5 

Rule to plead, If the agent of the plaintiff's attorney gives the 
| agent for the defendant time to plead, the country 
attorney cannot ſign judgment till that time be ex- 

pired, Wallace v. 1H, Uington, Barnes 256. 


: A plea 
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172, Barnes 251. 


Attornies. 


A plea being delivered in the country held to be 
bad, and judgment may be ſigned. Taylor v. Lau- 
If the country attornies agree that the iſſue ſhall 
be delivered in the country, and it is notwithſtand- 
ing tendered in town, and not paid for by the agent, 
judgment may be ſigned, for the agreement is void. 
Haſelf:ot v. Duke, Barnes 251. But where the de- 
fendant pleads by his attorney in the country, and 
the plaintiff's attorney accepts it, there he may 
tender the iſſue in the country, and if not paid for 
there, may fign judgment. More v. Hodgſon, 
| Barn, 239. ö | | 

Notice of trial on the iſſue book muſt be given 
to the agent, becauſe the iſſue can be no where de- 
livered but in town, Notices of trial and counter- 
mands, notices of executing writs of inquiry and coun- 
termands, may be given either to the attorney in 
the country, or to the agent in town. Taſbburn v. 
| Havelock, Barnes 306. 

By Stat. 1 H. 5. c. 4. It is enacted, that no 
ſheriffs, ſheriff's clerk, receiver, nor ſheriff's bailiff, 


de attorney in the king's courts, during the time that 


he is in office with any ſueh ſheriff. 

An attorney in the country is anſwerable for 
the miſtakes of his agent. Collins v. Griffin, 
Barnes 37. 

If an attorney be retained, his authority conti- 
nues till the end of the cauſe, or a countermand. 
I Kol, 291. J. 25.; and it cannot be counter- 
= manded without a rule of court, or a judge's order. 


103 
Pleay, 


Iſſue, 


Notices of trial, 
&cC. ö 


No ſheriff, e. to 
be attorney, & e. 


Anſwerable for 
agents, 


Authority, 


He may ſue execution within the year, without a 


new warrant, 2 In. 378. and may proſecute it 

after the year, ibid, but not bring a 3 I Salk, 

39. So he may acknowledge ſatisfaction on ro- 

ceipt of the money. 1 Koll. 366. 

It an attorney die, or be removed, the juſtices 

+: | * make another in his place. Stat. 4 H. 8. 

6. 18. 

| The clerk of the warrants to certify to the ſeal 
office, the names of ſuch attornies that have diſ- 

| H 4 2 continued, 


If he dies. 


Attornies who 
have diſconti- 


nued forejudgedy 


05 © Attornies. 


or put out of continued, and are forejudged the court, and put 
„ ee out of the roll, and have not filed any warrant of 
lege or attach - attorney, nor continued their names upon the roll 
ment. for above four terms paſt; and thereupon no ſuch F 
perſon ſhall have a writ of privilege or attachment 
ſealed, until they have the ſaid writ ſigned by the 
clerk of the warrants, te teſtify that their names 
are on the roll, for which no fee is to be paid, 
R. Trin. 29 Car. 2. | T 
Every attorney pays to the clerk of the warrants 
8d. a term, 44. to the puiſne judges. (to be dil. | 
tributed in charity) and 4d. for the criers of the 
court. 3 | 
If an attorney is ſtruck off, and is reſtored, he 
muſt conſent not to take advantage of his privilege 
againſt any action then depending. Moody's caſe, 
Barnes 42. | | 
An attorney admitted fraudulently, was ſtruck 
dulently tobe off the roll, and an attachment was granted againſt 
* the maſter. 2 Black. Rep. 991. Ex parte Hill 
fo and Hargrave, - | 
Not privileged Attornies are not privileged from ſerving in the 
** eee militia, or paying for ſubſtitutes in their ſtead. 
nta bid. 1123. Gerrard's caſe. 

Where an attorney of one court, ſues an attorney 
of another, the privilege of that court which is pol+ 
ſeſſed of the cauſe, ſhall be preferred, IJbid. 1325. 
Danſer one, &c. v. Berryman, 

Attornies liable, They are liable to be puniſhed in a ſummary 
000 puniſhed ia way, either by attachment, or having their names 
, ſtruck out of the roll for ill practice, attended with 

| fraud and corruption, and committed againſt the 
obvious rules of juſtice, and common honeſty ; but 

the court will not eaſily be prevailed on to proceed 

in this manner, if it appears that the matter com- 

plained of was rather owing to neglect or accident, 


3d. a term for 
his termages, 


2 t- ” 


— 
— — 
— OE — 


If ſtruck off. 


Admitted frau- 


Attornies of dif- 
ferent courts, 
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Alſo for baſe and 


than deſign: or if the party injured, has other re- 
medy by act of parliament, or action at law. 
12 Mod. 251. 318. 440. 583. 657. 

They are alſo liable to be puniſhed for baſe and 


unfair dealings. unfair dealings towards their clients in the way of 


bufinels, 


2ttornies. 


duſineſs, as for protractiag ſuits by little ſhifts and 
gevices, and putting tne parties to unnecellary ex- 
ence, in order to raiſe their bills; or demanding 
tes for buſineſs that was never done; or for refuſ- 
og to deliver up their clients writings with which 
hey had been intruſted in the way of buſineſs; or 
oney which has been recovered and received by 
them to their clients uſe, and for other ſuch like 
roſs and palpable abuſe. 2 Haw. Pl. of the Cr. 
144. 8 Jed. 306. 12 Mod. 5 16. 

An action lies againſt an attorney for neglecting 
o charge a perſon in execution at his client's ſuit, 
according to a rule of court; although it ſeems it 

as rather want of judgment than negligence, 
2 IVill. 325. Ruſſell v. Palmer; but the court will 
not proceed againſt him for it in a ſummary way. 
4 Burr, 2060. | . 
An attorney is not liable to be ſued if he neglect 
co plead, provided it be a juſt debt due to the plain- 
if, otherwiſe the court will puniſh the attorney. 
arnes 39. Anon. | 

Not bound to diſcover and give in evidence the 
ontents of a deed ſhewn by his client, nor any in- 
ſtructions given him by his client; nor can he be 
forced to act againſt his will, . 
Treſpaſs for breaking and entering houſe againſt 
Noble, Lett, and Byrne. Lett and Byrne ſuffered 
judgment to go by default. Noble went on to 
trial, and obtained a verdict, Dan, ages were aſ- 
cd againſt Lett and Byrne at 44. each. Motion 
by the colts, which might be taxed againſt Lett 
and Byrne on the judgment by default, and the da- 
ages aſſeſſed, ſhould not be deducted out of the 
cCoſts taxed to Noble on the paſtea, and allowed to 
ide plaintiff, and in the mean time execution 
gainſt them ſtayed. This moved on affidavit, 
ſtating hat Lett and Byrne had aged under 
the authority of Noble, who had undertaken 
io pay the damages and coſts, Againſt the rule 
= was ſaid, that it tended to deprive the at- 
85 | | torney 


105 


Action lies 
againſt him for 
neglect. 


Not liable if he 
neglect to plead 
if ic is a juftdebt, 


Not bound to 
diſcover, &c. 


Verdict for one 
defendant, judg- 
ment by default, 
and halfpenny 
damages again(t 
others. The 
court permitted 
the cofls, &c, on 
judgment by de- 
fault, to be de- 
ducted from the 
coſts taxed on the 
poftea, and al- 
lowed to the 
plaintiff. 


Attornies. 
torney of that lien on the coſts, to which he was 
legally intitled. But the court held, that the at- 


tor ney can only have ſuch a lien on the coſis as is ſub- 


May detain 
writings, &Cce 


until paid. 


jet to the equitable claims of the parties in the cauſe, 
and made rule abſolute, Scbaole v. Noble and others. 
1 H. Black. Rep. 23. 


An attorney or ſolicitor, having fees due to him, 


may detain writings until his juſt fees are paid; 


but if there are none due to him, the court, on mo- 


tion, will compel the delivery of them. 1 Lill. 
148.; but he cannot detain writings which are 


delivered upon ſpecial truſt, for the money due to 


An attorney has 

alien for his bill 
of coſts on money 
hevied, notwith- 

” Rftanding a doc- 

quet has been 
ſtruek 2gainſt 
the client be- 

coming a bank» 
rapt, 


him in that very buſineſs. Mod. Caf. L. and Eg. 
306. If a man hath a joint cauſe of aQion againſt 
two, one an attorney, and the other not, he may 
arreſt both, and declare as uſual. 2 Salk. 544. 
2 Lev. 129. | | 

In Michaelmæs term the plaintiff recovered judg- 
ment for 252/. 5s. 5d. ſued out a fl. fa. to the ſheriff 
of Surry, who levied the whole. Soon after de- 
fendant gave notice to the ſheriff to retain the 
money levied, and that he ſhould apply to the 
court to fet aſide proceedings for irregularity. On 
receipt of this notice, ſheriff refuſed to pay plaintiff's. 
attorney, who demanded it, Rule why the ſheriff 
ſhould not pay p'aintiff's attorney the money with 
intereſt, on an affidavit that the whole ſum was 


due to him for coſts, as attorney for plaintiff, viz. 


part of the debt for which Jaques was taken in 


execution (which was the amount of coſts taxed in 


an action brought by Jaques againſt the preſent 
plaintiff in the exchequer), and the remainder for 
the coſts taxed in the action in this court againſt 
Eylis, for the eſcape of Faques. Att. 720. Tur- 
win v. Gibſen. Dougl. 226. Welch v. Hole, were 


cited. It appeared that a docquet had been ftruck 


againſt the plaintiff, who after he recovered judg- 
ment became a bankrupt. The court, on the au- 
thority of the laſt caſe, made rule abſolute with 
colts, leaving out that part which reſpected intereſt 3 

. and 


Attornieg. 2D 10 


md ſaid, that the circumſtance of the doequet 227 
ſtruck, was immaterial. Griffin v. Eyles, 1 H. 
Black. Rep. 122. | 

I an attorney has been admitted and inrolled 
in chancery, he is entitled to practiſe of courſe 
on the equity fide of the exchequer, and recover 
his fees thongh he is not admitted in that court, 
Meddowcroft v. Holbrook. 1 H. Black. Rep. 50. 

An articled clerk cannot be bail. ibid. 76. 


Haw to proceed to file the articles and get admitted, 


The affidavit of the due execution of articles is 
in my Inſtructor Clericalis, K. B. 5 edit. p. 7 3. 

This affidavit is to be filed within three months How to proceed 
(and if neglected there generally is an indemnity . Mo _ 
bill paſſes every year ſo as to give the clerk an op- miteed. wy 
portunity of filing the ſame afterwards) with the 
clerk of the warrants, at his office, No. 3, Pump 
Court, Middle Temple : pay 25. 6d. Before the 
clerk applies for his fiat, he gets this affidavit deli- 
vered him back again, by the clerk of the war- 

_ rants: pay 25, 6d. Take it with the offidavit of 
ſervice of clerkſhip and articles, to one of the judges? 
clerks, who will introduce you to the judge, and 
on examination, the judge wlll grant his fiat for 
the admiſſion : pay 10 f. 64. Then take ſame to 
Ar. Fitbergill, who will order his clerk to make 
out the admiſſion : pay him 8 J. 8s. He will order 
you to attend at Veſiminſter-· Hall in court to be 


ſworn in, which generally is done at the fitting ; 
pay the officers 25. 64, 1 550 


Triniiy Term, 31 Geo. 3. 


{t is ardered, that from and after the laſt day of New rules re- 
next Michaelmas Term, no attorney who is re- ſpeQing attor- 


tained or employed as a writer or hackney clerk in ore Sm 


the office of any attorney, and does not really and — 88 


bona fide act as an attorney in his own right, ſhall 
(during the time of ſuch his employ) take, or article 
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Affidavit of che 
ſervice, 


chambers of this honourable court, and likewiſe in 


Attornies. 


any clerk; and no ſervice under any articles during 


the time that ſuch maſter ſhall be fo employed in 
the office of any other attorney, ſhall be deemed a 


good ſervice; nor ſhall any clerk (under ſuch cir- 
cumſtances) be intitled to be admitted as an attor- 


ney: and, to the intent that better information may 


be obtained touching the fitneſs and qualifications 
of the perſons applying to be admitted attornies, 
It is further ordered, that from and after the ſaid laſt 
day of Michaelmas Term next, every perſon who 
ſhall intend to apply for admiſſion as an attorney of 
this court, ſhall, for the ſpace of one full term, (pre- 
vious to the term in which ſuch perſon ſhall apply to be 
admitted,) cauſe his name and place of abode, and 
alſo the name and place of abode of the attorney with 
whom he has ſerved his clerkſhip, to be written in 
legible characters, and affixed on the outſide of the 
court of common pleas (in ſuch place as public no- 


' tices are uſually affixed); and the ſame notice ſhall 


for the like ſpace of time be left at each of the judges 
chambers of the court of common pleas, and ſhall there 
be fixed up in ſome conſpicuous place; and ſuch 
notice ſhall likewiſe be fixed up for the like time in 
the common pleas office ; and that no perſon who has 
not regularly complied with the above order, ſhall 
in future be admitted as an attorney. | 

| By the Court. 


A. B. of Sc. gentleman, and C. D. of Cc. 
ſeverally make oath and ſay, And firſt this deponent 


A. B. for himſelf ſaith, that he this deponent 


hath duly ſerved J. W. in the annexed arti- 
cles mentioned for the ſpace or term of five years 
in purſuance of the ſaid annexed articles: and 


this deponent C. D. for himſelf faith, that 


he this deponent did, previous to the firſt day 


of Eaſter Term laſt, affix notices in writing 


upon the outſide of the court of common pleas 


at Weſtminſter-hall in ſuch place as public notices 


are uſually affixed, and alſo at the ſeveral judges 


the 


* 
; 
] 
. 


” 2 — 12 ka SS At, _— 
0 ; 


the common pleas office, n that the ſaid 


A. B. intended to apply as of the then next Trinity 


Term, to be admitted an racy of this honourable 


court, and which ſaid notices did contain the names 
and places of abode of the faid J. W. and A. B. 
reſpectively. 1 

N. B. This affidavit was ſworn before Mr. J. 
Gould, and he granted his fiat. | 
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Formerly a judge 
could not act in 
the commiſſion 
of oyer, &c. 
witbio his own 
county, &c, but 
now may be a 


Juſtice of oyer, 
Ke. 


T 
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Cir cuits. 


H E courts of a//ize and niſi prius are com- 
poſed of two or more eommiſſioners, who are 


twice in every year ſent by the king's ſpecial com- 


miſſion all round the kingdom (except London and 
Middleſex, where courts of niſi prius are holden in 


and after every term, before the chief or other 


judge of the ſeveral ſuperior courts; and except | 
the four northern counties, where the aſſizes are 


taken only once a year), to try by a jury of the re- 


ſpective counties the truth of ſuch matters of fact as 


are then under diſpute in the courts of Meſtminſter 
Hall, 


Theſe judges of aſſize came into uſe in the 


room of the ancient juſtices in eyre, who were re- 
gularly eſtabliſhed, if not firſt appointed, by the 
22 H. 2. with a delegated power from the king's 


great 


court, or aula regia, being looked upon as 


members thereof: and they afterwards made their 


circuit round the kingdom once in ſeven years, for 


the purpoſe of trying cauſes. Co. Litt. 93. The 
preſent juſtices of affize and niſi prius are derived 


from 


the Stat. of 13 Ed. 1. c. 30. explained by 


ſeveral other acts, particularly the Stat. 14 Ed. 3. 
c. 16.; and muſt be two juſtices of the one bench 
or the other, or the chief baron of the exchequer, 
or the king's ſerjeants ſworn, They uſually make 


their 


circuit in the reſpeCtive vacations of Hilary 


and Trinity Terms, aſſizes being allowed to be taken 
in the holy time of Lent, by conſent of the biſhops 
at the king's requeſt, as expteſſed in the Stat. of 
Meſtm. 1. 3 Ed. 1. c. 51. . 
Formerly it was held, that no judge or other 
lawyer could act in the commiſſion of oyer and 
terminer, or in that of gaol delivery, within his 


own 
8 R. 


county, where he was born, or inhabited, 
2. c. 2. 33 H. 8. c. 24. But that local 
. partiality, 


ww * rr 


Tirtuits. 


partiality, which the jealouſy of our anceſtors was 


careful to prevent, being judged leſs likely to ope- 
rate in the trial of crimes and miſdetneanors, than in 
matters of property and diſputes between party 
and party, it was thought proper, by the Stat. 
12 Geo. 2. c. 27. 10 allow any man to be a juſtice of 

er and terminer and general gaol delivery within any 


county Eng lan. 
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The judges ſit by virtue of five ſeveral authori- Judges autho- | 


ties: 1. The commiſſion of the peace: 2. A commuſ- vity . 


ſion of oyer and terminer, to hear and determine all 


treaſens, felonies, and miſdemeanors : 3. A commiſſion 


of general gaol delivery, which empowers them to 
try and deliver every priſoner who ſhall be in the 
gaol when the judges arrive at the circuit town, 
whenever indicted, or for what crime committed: 
4. A commiſſion of aſſixe, directed to the judges and 
clerk of aſſize, to take aſſizes; that is, to take the 
verdict of a peculiar ſpecies of jury, called an aſ- 
ſize, and ſummoned for the trial of landed diſ- 
putes: 5. That of nift prius, which is a conſequence 
of the commiſſion of aſſize being annexed to the 
offices of thoſe juſtices by the Stat. of Weſim. 2. 
13 Ed. 1. c. 30.; and it empowers them to try all 
queſtions of fact iſſuing out of the courts at Heft- 


minſter, that are then ripe for trial by jury. The The origins! 


original of the name is this: all cauſes commenced mme of ni 


in the courts of Meſiminſier Hall, are, by the courſe 
of the courts, appointed to be there held, on a day 


fixed in ſome Eaſter or Michaelmas Term, by a jury 


returned from the county wherein the cauſe of ac- 


tion ariſes; but with this proviſo, niſi prius juſticiarii 
ad aſſiſas capiendas venerint; unleſs the day before 
prenxed, the judges of aſſize come into the county 
in queſtion, 


This they are ſure to do in the vacations pre- ie RY 


trouble both to the parties, the jury, and the wit- 
| The 


ceding Eaſſer and Michaclmas term, and there diſ- are held. 
poſe of the cauſe, which ſaves much expence and 


Circuits, 


Bucks 


Officers, 


Sheriff and co- 


roner to attend 


the judges. 


Names of Clerks 


of aſſize, &c. 
8 


— 


The feveral counties in England are divided into 


fx circuits, ViZ. 


MIDLAND. 


Northampton Derby 
Rutland Leiceſter 
Lincoln Warw ick. 
Nottingham 


NORFOLK. 


Cambridge 
Norfolk 
Suffolk. 


HOME. 


Hertford Suſſex 
Eſſex Surrey. 
Kent | 


Bedford 
Huntingdon. 


| 


OXFORD. 
[Berks Glouceſter _ 
Oxford Monmouth 
— Stafford 
Salop. Worceſter. 

w ESTE RN. 
Southampton Cornwall 
Wilts Devon 
Dorſet Somerſet. 

NORTHERN. 
[York Cumberland 
Durham Weſtmore- 
Northumber- land 
land Lancaſhire, 


The officers belonging to the circuits are, the 
clerk of the afſize, aſſociate, clerk of arraigns, clerk 
of indictments, Judges marſhal, cryer, clerk, and 


ripftaff. 


T he /heriff of each county, and his deputy, are. 
to attend the judges; the coroners alſo attend to 
deliver in all inquiſitions, &c. to the clerk of aſſize 


in court, and return all writs of venire, diſtringas, 


and habeas corpora, where the ſheriff is a party in the 


uit. 


Clerks of of 2 100 —_— for the ſeveral cir- 


Cuits are, 


| Home, 
Knapp 


— Gould, Eſq. Aſſociate, Mr. 


Midland. John 8 Eſq. Aſſociate, Mr. 


Forbes. 


Norfolk, G. D. Fleetwood, Eſq. Aſſociate, Mr, 


Bury. 


Northern, John Riggs, Eſq. Aſſociate, Mr. J. F. 


Hilditch. 


Oxfc ar d, 


Circuirs. 113 
Osfitd. Meredith Price, Eſq. Aſſociate, Mr. 


B. Brice. 
We an: John Follett, Eq. ate, Mr. 


Vanderſee. 


No clerk of aſſize ſhall act as 3 on the 
circuit on pain of 10. 33 H. 8. c. 24. 


Terms 


Formerly the 


whole year one 


term. 


[ 114 1 


of che Terms. 


. hats Terms are thoſe ſpaces of time, wherein 
the courts of juſtice are open, for al) that 
complain of wrongs or injuries, and ſeek their 
rights by courſe of law or action, in order to 
their redreſs; and during which the courts of 


Meſiminſter Hall fit, give judgment, hear com- 


plaints, &c. 


Theſe terms are ſuppoſed, by Selden, to have been 
inſtituted by William the Conqueror ; but Spelman 
hath ſhewn that they were gradually formed from 
the canonical] conſtitutions of the church ; being 
no other than thoſe leiſure ſeaſons of the year 
which were not occupied by the greateſt feſtivals or 
faſts; or which were not liable to the general avo- 
cations of rural buſineſs. | 

In very early times the whole year was one con- 
tinual term for hearing and deciding Cauſes ; but 
when our legal conſtitution came to be ſettled, the 
commencement and direction of our law terms 
were appointed with an eye to thoſe canonical pro- 
hibitions; and it was ordered by the laws of king 
Edward the Confeſſor, . That from Advent to the 
oftave of the Epiphany, from Septuageſima to the oc= 
tave of Eaſter, from the Aſcenſion to the oflave of 
Pentecoſt ; and from three in the afternoon of all Sa- 
turdays till Monday morning, the peace of God and of 


Holy church ſhould be kept throughout all the kingdom.” 


And ſo extravagant afterwards the regard that was 

paid to theſe holy times, that though the author of 
the Mirror mentions only one vacation of a conſi- 
derable length, containing the months of Auguſt 
and September, yet Britton is expreſs, that in the 
reign of king Edward I. no ſecular plea could be 
held, nor any man ſworn on the evangeliſts in the 


time of Advent, Lent, Penticoſt, harveſt, and vintage, 


the days of the great litanies, and all ſolemn feſti- 
vals ; but he adds, that the biſhops and prelates did 
10 never- 


Of the Terms. 
nevertheleſs grant diſpenſations, of which many 
are preſerved in Rymer's Fadera of the time of 
king Henry III. that aſſizes and juries might be 
taken in ſome of theſe holy ſeaſons, upon reaſonable 
occaſions. And ſoon afterwards a general diſpen- 
ſation was eftabliſhed in parliament, by Stat. 
Meſt. 1. 3 Ed. 1. c. 51. which declares, that as it 
is great charity to do right unto all men at all times 


when need ſhall be, it is provided, . That aſſixes of 


novel deſſeiſin, mort d ance/lor, and darran preſent- 
ment, ſhould be taken in Advent, Septuageſima, and 
Lent, even as well as ingueſis, and that at the ſpecial 
requeſt of the king to the biſhops,” The portions of 
time not included within theſe prohibited ſeaſons, 
fell naturally into a fourfold diviſion, and from 
ſome feſtival or ſaint's day that immediately pre- 
ceded their commencement, were denominated the 
terms of ſaint Hilary, Eafter, Trinity, and Michael. 
nus; Which terms have been ſince regulated and 
abbreviated by ſeveral acts of parliament, particu- 
larly Trinity term, by Stat. 32 Hen. 8. c. 2. and 
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Michaelmas term, by Stat. 16 Car. 1. c. 6. an 


again, by Stat. 24 £0. 2o Co 48. $4004, a 
If judgment be given in full term, it relates to the 
firſt day of the term. And the firſt day is the eſ- 
ſoign day, for the quarto die poſt is a day of grace. 
1 Bul. 35. But if the eſſoign day happen to be 
Sunday, the judgment can only relate tg, the firlt 

Judicial day. 1 Salk, 627. | 1 

There are, in each of theſe terms, ſtated days, 
called days in bank, dies in bance, that is, days of 
appearance in this court, called uſually bancum, or 
commune bancum, to diſtinguiſh it from bancum regis, 
which are generally at the diſtance of a week from 
each other, and regulated by ſome feſtival of the 
church, On ſome one of theſe days in bank, all 
original writs muſt be made returnable, and there- 
fore they are generally called the returns of that 
term, whereof every term has more or leſs, ſaid by 
the Mirror, c. 5. /. 108. to have been originally 
by king Alfred, rp certainly ſettled as carly 
= as 


— 


In each of the 
terms there are 
ſtared days, calle 
ed dies in bance, 


On ſome of 
theſe days origi. 
nal writs are re- 
turnable, 
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as the Stat. 51 Hen. 3. fl. 2. But though many 

of the return days are fixed upon Sundays, yet the 

court never fit to receive theſe returns till the Mon- 

day after; and therefore no proceedings can be 

had, or judgment given on Sunday. Salk. 627. 
6 Med. 250. 1 Jon. 156. 2 Lill. Abr. 569. 

The firſt return. U he firſt return in every term is, properly ſpeak- 
ing, the firſt day in that term ; as for inftance, the 
ottave of St. Hilary, or the eighth day incluſive after 
the feaſt of that ſaint ; which falling on the 13th 
of January, the oftave, therefore, or the firfl day 

of Hilary term, is the 20th of Fanuary, and thereon 

Effoigns, the court fit to take igns, or excuſes, for ſuch as 

do not appear according to the ſummons of the 
writ ; wherefore this is uſually called the e/ſoign 

| day of the term. But the perſon ſummoned has 

be three days of grace beyond the return of the writ, in 

'F which to make his appearance, and if he appears 


perſon might be ſurpriſed or prejudiced by his ab- 
ſence, provided he had juſt cauſe to be excuſed by 
1 any thing that was not owing to his own default. 
Booth 14. In real actions eſſoigus may be ſtill 
1 | caſt, which are entered in the office of the clerk of 

4 the eſſdigns, where alſo the demandant may enter a 

1 ne recipiatur, if the eſſoign be not entered in time. 

| But it is now ſettled there can be no eſſoign in a 
perſonal action. 


N en the fourth day incluſrve, it is ſufficient, 2 Lill, 
f Abr. 569. 1 Infl. 135, : | 

1 Theſe eſſoigns were allowed, to the end that no 
| | 
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Of the Terms and Returns. 
weeks and 2 days, —_ hack 


4 Returns. 
By Attathment Xx Privilege, Bill, 


Michaela Term, contains 3 


By Original. 
1. On the Mo. row of all Souls. 
2. On the Morrow of Saint Martin, 
3. In eight days of Sint Martin, 
4. In Glier days of Saint Martin. 


117 


* 


x. On ( 3 
i All Sou's, : 

2. On () next after the Morrow of 

| Saint Martin, 

3. On( } next aſter eight days of 
Saint Martin, 

4. On ( ) next after fifteen days of 
Saint Martin. # 


Hilary Term, contains 3 weeks, and hath 4 Returns. 


By Original. 
7. In eight days of Saint Hilary, 
2, In fifteen days of Saint Hilary, 
3- On the Morrow of the Purification, 


| 4+ In eight 880 8 the Purification. 


By Attachment, Bill, Cc. 


1. On ( } next after eight days of 
Saint Hilary. 

2. On ( ) next after fifteen days of 

| Saint Hilary. 

3- On( ) next after the Morrow of 
the Pur fication, 

4. On ( ) next after eight days of 
the Purification, 


| Eafter 3 which contains 3 weeks and 6 days, hath 5 Returns. 


By Original. 
7. In fifteen days of Eaſter, 
2. In three weeks of Eaſter, 
3. In one month of Eaſter. 
4. In five weeks from Eaſter-day, 
5. Qa the Morrow of the Aſcenfion, 


By Attachment, Bill, Sc. 


1. On ( = ) next after fifteen days of 
r. 

2. On ( ) next after three weeks 
from the day of Eaſter, | 

3- On ( ) next after one month 
from the day of Eifter, 

4. On ( ) next after five weeks from 
the day of Eaſter. 

5. On ( ) next after the Morrow of 

| the Aſcenſion, 


Trinity Term, which contains 20 days, and hath 4 Returns. 


By Original. [= By Attachment, Bill, &c. 
1, On the Morrow of the Holy Trinity. 1. On ( ) next after the Morrow of 
| | the Holy Trinity. 

2. In eight days of the Holy Trinity). a. On () next after eight days of 
the Holy Trinity. 

3. In fifteen days of the Holy Trinity, 3. On ( ) next after fiſteen days of 
: the Holy Trinity. 

4+ Is three weeks after the Holy Trinity. 4. On 4 ) next after three wee t of 
1 the Holy Trinity, 

13 Eren 
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Every day in the term (except Sundays, or days 
on which the caurt do not fit) is a good return by 
| bill: The court do not fit on the Feaſt of the Puri- 
1 fication, Aſcenſion-day, and Midſummer-day, unleſs 
it happens on Friday next after Trinity Sunday; 
then it muſt be adjourned to the next day, Cre. 
Face 16. f 
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O3/ervations on the Terms. 


f LY ILARY Term begins 23d January (except 
* 388 H it happens on a ro of on Al . 
| day), being always that day eight weeks from which 
Michaelmas Term ended; and ends February the 
| 12th, if not Sunday, then on the Monday 
Eaſter Term. Eaſier Term begins F/edneſday fortnight after 
| Eaſier day, and ends on the Monday next after 
: Aſcenſion day, 
Trinity Term. Trinity Term begins Friday after Trinity Sunday, 
232 H. 8. c. 21. and ends Wedneſday fortnight 
after, unleſs it happens on the feaſt of Saint 
Jobn the Baptil, 24th June, which is no court 
8 ä | | 
Michzelmas Arte, lass Term begins November 6th (except it 
To:Ms happens on a Surday, then the Monday after), and 
ends November 28th (if not Sunday; if Sunday, 
then 29th). 24 Geo. 2. c. 48. 
Ihe iſſuable Terms are Hilary and Trinity, 
So called becauſe in them the records are for the 
moſt part made up of the iſſues joined in the va- 
rious Cauſes depending, and which are to be tried at 
the aſſizes that reſpectively follow theſe terms, 
When no ſittings There are no fittings in J/efmin/ler Hall on A, 
at Weltminiler. cenſion Day, Aidſummer Day, and 2d of February, 
4 | the Purification, | | 2 
Appearance The fir/t and laſt days of every term are the days 
4 1 days. ä of appear ances, | fn 


1% 7 | : Obſervations 
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Ob/ervations on the Returns of Writs. 


A L non · juridical days muſt be avoided in 
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What days are 


the return of proceſs, as Sundays, the Feaff of *2 be avoided on 


the Purification in Hilary Term, Aſcenſion Day in Poss 


Eaſter Term, and Midſummer Day in Tant Term, 
Saint John the Baptiſi, if it ſo happen (unleſs it 


happens on Friday next after 7. _ Sunday, for 


then it is dies juridicus, by Stat; 32 
writs returnable on any of thoſe days would be 
void. So that if a writ be returnable. on a dies non 
juridicus, on which it cannot be legally executed, it 
ſhall not be executed the next day, but is void. 
6 Mod. 148. 196. Sunday is dies non juridicus. 
6 Med. 252. . „ 

The 11th day of November, being the Feaſt of 
Saint Martin in Michaelmas Term, cannot be ſaid 


to be in or upon any return; and, if a writ be re- 


turnable on that day, it muſt be on Thurſday the 

Feaſt of Saint Martin, or any other day of the 

weel it falls on; and, if returnable the day after, 
Friday the morrow of Saint Martin. 

All writs iſſuing out of this court, grounded 
upon original writs out of Chancery, muſt be made 
returnable on general return days, as on the Mor- 
row of the Holy Trinity; but writs of attachment, 
and writs ſubſequent thereto, and writs grounded on 
bills filed againſt attornies, and ſuch officers of the 
court as are entitled to the privilege of the court, 
or members of the Houſe of Commons, writs of 
Habeas Corpus, &c. muſt be made returnable on a 


8. c. 21.) 


Writs grounded 
on originals re- 
turnable on ge- 
neral returns. 
Attachments, 
&c. on days 
certain. 


day certain in full term, as on Friday next after the 


morrow of the Holy Trinity. | 

There muſt be at leaſt fifteen days between the 
tete and return of all original writs returnable in 
this court, and between the tee and return of all 
ordinary writs ſued and procured upon the ſame, 
except where altered by the following act of par- 
liament. 

1 14 An 


Fifteen days be- 
tween teſte and 
return of original 
writs, and writs 
ſubſequent, 


120 Of the Terms, 
And attach- An attachment of privilege at the ſuit of an at- 


meats of privi- torney, muſt alſo have fifteen days between the {2/te 
m_ and return. Praci. Reg. 438. Hayward, one, &c. 


v. Deniſon. | 5355 
Writs of ven. In all actions of debt, and other perfonal actions, 


fac, hab. cor. ju. ations of ejectione firme for lands or tenements, 


— 8 nw ad. after iſſue joined to be tried by a jury, and after 


have fifteen Ay Judgment had or obtained, there ſhall not need 
days, to be | prog days between the teſte and return of any 
writ of venire facids, habeas corpora juratorum, writ 


of fieri facias, or writ of capias ad ſatisfaciendum; 

and the want thereof ſhall not be aſſigned for 

Except a capias error; but not to extend to any writ of capias ad 
A ſatisfaciendem ſatisfaciendum, whereon an exigent after judgment 
2 ay an 4 is to be awarded, or to a capias ad ſatisfactendum 
bail liable, was againft the defendant, to make the bail liable. 
13 Car. 2, c. 2. J. b, 7. 85 4 


— A r 


r — ri 
— I I IO nn OSDIR * 38 
6 * 9 * 


3 


r 


5 —— N — mo 9 
Wa e 4 nts. AE 2 wry 2 * 


r 


—* 


— 


W Ee 2) OE e108 Tag 


i * — Nee 1 
. r 


* * 
n 


. - - 
——ä———ů——— 7 at > ener 


[ 121 } 


Arreſt. 


A* arreſt in a civil cauſe is defined to be, the 
apprehending or reftraining one's perſon by 
proceſs, in execution of the command of ſome 
court, or officer of juſtice. Mood Inſt. 575. 

It muſt be by corporal ſeizing, or touching the 


What an arreſd 


defendant's body. No word will make an arreſt. it 


Any touching of the defendant's body is ſufficieat, 
though the bailiff lays hold of his head, as he 
holds it out of the window. 1 Vent. 306. But 
even before the touching, if the bailiff gets peace- 


able entrance at the outer door of the houſe, he 


may break open any inner door to make the arreſt, 
though it be the door of a lodger ; for inner doors 
have no protection, but only outer doors and win- 
dows, which are intended for the ſecurity of the 
houſe. Lee v. Ganſel, Cow. 1. 

The bailiff need not be the hand that arreſts, nor 
need he be actually preſent, or even in fight, nor 
within any preciſe diſtance of the perſon arreſted; 
but the arreſt muſt be made by the authority of the 

bailiff, who ought to be guodam modo, preſent at the 

time, Cow. 65. ; 
By Stat. 12 Geo. 1. c. 29. it is enaQed, ** That, 
from and after the 24th day of June 1726, no per- 
ſon ſhall be held to ſpecial bail upon any proceſs iſ- 
ſuing out of any ſuperior court, where the cauſe of 
aQtion ſhall not amount to the ſum of ten pounds, 
or upwards z and that, in all caſes where the cauſe 
of action ſhall not amount to the ſum of ten 
pounds, or upwards, in any ſuperior court (and the 
plaintiff or plaintiffs ſhall proceed by the way of 
proceſs againſt the perſon), he, ſhe, or they, ſhall 
not arreſt, or cauſe to be arreſted, the body of the 
defendant or defendants, but ſhall ſerve him, her, or 
zhem, perſonally with a copy of the proceſs, * 
: * 5 at 


Bailiff need not - 
be the hand that. 
arreſts, 


None to he held 
to ſpecial bail in 
a ſup*rior court 
under 10h, , 
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Where the cauſe 
of action 
amounts to rol, 
affidavit to be 
made thereof, 


and the ſum in- 


dorſed on the 
hack of the writ, 


No arreft on a 
Sunday, except 
for treaſon, &c. 


Arreſt. : 
That from and after the ſaid 24th day of Fune 
1726, in all caſes where the plaintiff or plaintiffs 
cauſe of action ſha}l amount to the ſum of ten 
pounds, affidavit ſhall be made and filed of ſuch 
cauſe of ation (which affidavit may be made before 
any judge or commiſſioner of the court out of 
which ſuch proceſs ſhall iſſue, authoriſed to take 
affidavits in ſuch courts, or elſe before the officer 
who ſhall iſſue ſuch proceſs, or his deputy), which 
oath ſuch officer, or his deputy, are hereby im- 
powered to adminiſter; and for ſuch affidavit one 
ſhilling, over and above the ſtamp duties, ſhall be 
paid,” and no more; and the ſum or ſums ſpecified 
in ſuch affidavit ſhall be indorſed on the back of 


ſuch writ or proceſs; for which ſum or ſums ſo 
indorſed, the ſheriff or other officer to whom ſuch 


writ or proceſs ſhall be directed ſhall take bail, 
and for no more, But if, after the ſaid 24th of 
June 1726, any writ or proceſs ſhall iſſue for the 
ſum of ten pounds or upwards, and no affidavit and 
indorſement ſhall be made as aforeſaid, the plain- 
tiff or plaintiffs ſhall not proceed to arreſt the body 
of the defendant or defendants, but ſhall proceed 
in like manner as is by this act directed in caſes 


where the cauſe of action does not amount to the 


ſum of ten pounds, or forty ſhillings, or upwards, 
as aforeſaid, Jbid. Sect. 2. | 
No perſon upon the Lord's Day ſhall ſerve or 
execute any writ, proceſs, warrant, order, judg- 
ment. or decree (except in caſes of treaſon, felony, 


or breach of the peace), but that the ſervice of ſuch 


writ, &c. ſhall] be void, and the perſon fo ſerving 
or executing ſame, ſhall be liable to the ſuit of 
the party grieved, and to anſwer damages as if he 
had done the ſame without any writ, &c. 29 Car. 2. 


c. 7. .. 6. Salk. 78, 5 Mod. 95, 6 Mad. 95. 


Fſcape warrant, 


Bail, 


But a perſon may be taken on an eſcape warrant on 
a Sunday. 2 Salk, 626, 2 L. Raym. 1028. Alſo 
bail may take their principal on a Sunday in or- 
der to ſurrender him. 1-Ath, 239. 6. Mod. 251. 
| | Rs Capiat 


JJ; TT 


 Arreff. 
Capias returnable three weeks of Eaſier, being 
Sunday 29th of April. Monday 3oth the. officer 
arreſted defendant at eight in the morning, and de- 
tained till ten, at which time the writ was re- 
newed. Court diſcharged. defendant. Loweridge 
one, &c. v. Plaiſtotv. 2 H. Black. Rep. 29. 

By the 11 & 12 W. 3. c. 9. ſ. 2. it is enacted, 
That no ſheriff or other officer within the princi- 
pality of Wales, or counties palatine, upon any writ 
or proceſs iſſuing out of any of his majeſty's courts of 
record at Weſiminſter, ſhall hold any perſon to ſpe- 


cial bail, unleſs an affidavit be firſt made in writing, 


and filed in that court, out of which ſuch writ or 


proceſs is to iſſue, ſignifying the cauſe of action, 


and that the ſame is twenty prunds and upwards ; 
and where the cauſe of action is twenty pounds and 
upwards, bail ſhall not be taken for more than the ſum 
expreſſed in ſuch affidavit. 1 : 
By the 19 Geo. 3. c. 70. ſ. 1. it is enacted, 
That, from and after the iſt of Ju 1979, no 


perſon ſhall be arreſted or held to ſpecial bail, 


upon any proceſs iſſuing out of any inferior court, 
where the cauſe of action ſhall not amount to the 
ſum of ten pounds, ot upwards ; but that copies of 
proceſs ſhall be ſerved (for the ſervice of which 
proceſs, a ſum. not exceeding two forllings and ſix- 
pence ſhall be allowed in coſts), and the like pro- 


ceedings ſhall be had thereupon in ſuch. inferior 
court, in all caſes where the cauſe of action ſhall 


not amount to the ſum of ten pounds, or upwards, 
as are directed to be had by the 12 Geo. 1. c. 29, 
in ſuch inferior court, in all caſes where the cauſe 
of action ſhall not amount to the ſum of forty ſhil- 


lio $, Sed. | 


bat, from and after the 1ſt of Fuly 1779, in 

all caſes in ſuch inferior court (having juriſdiction 
to the amount of ten pounds or upwards), where 
the cauſe of action ſhall amount to ten pounds, or 
upwards, the like affidavit ſhall be made and filed 
of ſuch cauſe of action, and proceedings ſhall be 
bad thereupon, as are directed by the ſaid act of 
| ö 12 eo. 
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Arreſt after writ 
return, Officer 
cannot detain - 
till writ be re⸗ 


No ſheriff, e. 


in Wales, Ke. 
ſhall hold per- 
ſons to ſpecial 
bail, unlefs the 
cauſe of ation 
be 20 l. 


Not to be taken 
for more, &c, 


After iſt July 


1779, no perſon 
ſhall be arrefted, 


'or held to ſpecial 


bail, upon any 
proceſs iſſuing 
out of an inſeriat 
court for leſs 
than 10l. 


Proceedings 
therein in cauſes 
of 10 l. or up · 
wards, and in 
cauſes of 401. 
or upwards, 
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No feaman ſhall 
be liable to be 
taken out of his 
majeſty*s ſervice 
otherwiſe than 
for ſome crimi- 
mal matter, an- 
leis the debt 


amount; to 20 l. 


Arreſt. 


EY 


12 Ges. 1. to be had, where the cauſe of ad ion 


amounts to the ſum of forty ſbi lings, or upwards, 
in ſuch inferior courts. Secl. 2. | 

By 1 Gee. 2. c. 14. / 15. it is enacted, That 
no perſon whatſoever, who ſhall liſt and enter him- 
ſelf to ſerve his majeſty, as a ſeaman on board any 
of his majeſty's ſhips or veſſels, ſhall be liable to be 
taken out of his majelty's ſervice by any proceſs or 
execution whatſoever, other than for ſome criminal 
matter, unleſs for a rea] debt, or for other juſt cauſe 
of action, and unleſs, before the taking out ſuch 
proceſs or execution, not being for a criminal mat- 
ter, the plaintiff or plaintiffs therein, or fome other 
perſon or perſuns on his or their behalf, ſhall make 
affidavit beſore one or more judge or judges of the court 


| of recird, or other ccurt, cut of which ſuch proceſs ur 


Py 


execution ſhall i/Jue, or before ſome perſon authorized to 
tale affidavits in ſuch courts, that to his or their know- 
ledge the ſum juſih due and cwing to the plaintiff or 
pluint ffs, from the defendant or defendants in the 
action or cauſe of action, on which ſuch proceſs ſhall 
i/Jue, or the debt or damage and coſls for which ſuch 
execution ſhall be iſſued out, amounts 10 the value of 
twenty pounds at the leafl, a memorandum of which 
oath ſhall be marked on the back of ſuch proceſs 
or writ, for which memorandum or oath no fee ſhall 
be taken; and, if any perſon ſhall be nevertheleſs 
arrefted, contrary to the intent of this act, it ſhall 

and may be lawful for one or more judge or judges 
of ſuch court, upon complaint made thereof by the 
party himſelf, or by any of his ſuperior officers, to 
examine into the ſame by the oath of the parties, or 
atherwiſe, and by warrant under his or their hands 
and ſeals, to diſcharge ſuch ſeaman ſo arreſted, con- 


- trary to the intent of this act, without paying any 


fee or fees, upon due proof made before him or 
them, that ſuch ſeaman ſo arreſted was actually 
belonging to one of his majeſty's ſhips or veſlels, 
and arreſted contrary to the intent of this act, and 
alſo to award to the party ſo complaining ſuch cofts 
aß ſuch judge or judges ſhall think teaſpnable; = 
| 15 * 3 7 E 


"RX 


arreſt. 


that the perſon who takes out the ſaid execution 
might have had for his coſts, or the plaintiff in the 
ſaid action might have had for the recovery of his 
coſts, in caſe judgment had been given for him, 
with coſts, againſt the defendant in the ſaid ac- 
tion. 5 

Siet. 16. Tbat it ſhall and may be lawful to and 
for any plaintiff, upon notice firſt given in writing 
of the cauſe of action, to ſuch ſeaman or ſeamen in 
his majeſty's ſervice, or left at his or their place of 
reſidence, before his entering into his majeſty's ſer- 


be brought for or upon account of any debt whatſo- 
ever, ſo as to entitle ſuch plaintiff or plaintiffs to 
| Proceed therein to judgment and outlawry, and to 


longing to one of his majeſty's ſhips, as aforeſaid. 


abſented himſelf, is a ſeaman within the act. 
Barnes 95. Studwell v. Bunton. 

Armourers, gunners, &. inliſted as common 
ſeamen are within this act. Barnes 114. IStr. 2. 7. 
1 Black. Rep. 50. 5 | 

By Stat. 33 Geo. 3. c. 9. /. 65. No perſon 
who is or ſhall lift and enter himſelf as a volunteer 
in his majelty's ſervice as a ſoldier, ſhall be liable 
to be taken by any proceſs or execution whatſoever, 
other than for ſome criminal matter, unleſs for a 
real debt, or other juſt cauſe of action, and unleſs be- 
fore the taking out ſuch proceſs or execution (not 
being for a criminal matter), the plaintiff, or ſome 
perſon on his behalf, ſhall make affidavit, Thar to 
bis or their knowledge the original ſum juſily due and 
owing to the plaintiff from the defendant in the ac- 
tion, or cauſe action, on which ſuch proceſs ſhall 
is or the original debt for which ſuch execution 


above all cofls of ſuit in the ſame attion, or in any 


other action on which the ſame all be grounded; a 


have an execution thereupon, other than againſt. 
the body or bodies of him or them ſo actually be- 


| be iſſued out, amounts to 20l. at leaſt, over and 


memor ane 
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the recovery whereof he ſhall have the like remedy 


Plaintiff, upon 
notice, &c. may 
enter a common 
appearance, and 
proceed to judge 
ment, dc. 


vice, to file a common appearance in any action to 


A ſeaman upon the ſhip books, though he has - 


unleſs 
for a real debt 
of gel. 


Outh of the debt 
to be made be- 
fore a judge, &Ce 


| back of the pro- more judge of ſuch court, upon complaint made 


common appear- in writing, of the cauſe of action to ſuch perſon or 


125 Arreſt. 
memorandum of which oath ſhall be marked on the 
and s memoran= back of ſuch proceſs or writ : and, if any perſon ſhall 
dum thereof be arreſted contrary, it ſhall be Jawful for one or 
marked on the 
thereof by the party himſelf, or by any of his ſupe- 
rior officers, to examine into the ſame by the oath 
of the parties, or otherwiſe, and, by warrant under 
his or their hands arid ſeals, to diſcharge ſuch ſol- 
dier, without fee, upon due proof made that ſuch 
ſoldier ſo arreſted was legally inliſted as a ſoldier in 
his majeſty's ſervice, and arreſted contrary, to the 
intent of this act; and alſo to award to the party 
ſo complaining ſuch coſts as ſuch judge ſhall 
think rezſonable; for the recovery whereof he 
ſhall have the like remedy that the perſon who 
takes out the ſaid execution might have had for his 
coſts, or the plaintiff in the like ation might have 
had for the recovery of his coſts, in caſe judgment 
had been given for him with coſts againſt the de- 
fendant in the ſaid action. „ 
Pfaint'ff may file Sed, 66. Any plaintiff, upon notice firſt given, 


wei al 1 perſons ſo entered, or left at his or their laſt place 
againft the of reſidence before ſuch enliſting, to file a common 
$9093. appearance in any action to be brought for or upon 
8 account of any debt whatſoever, ſo as to entitle 
ſuch plaintiff to proceed therein to judgment and 
outlawry, and to have an execution thereupon, 
other than and againſt the body or bodies of him or 

them ſo liſted as aforeſaid. | 5 
Serjeants are within this act as well as private 

men, ſo is a drummer. 1 Black. Rep. 29. 
So a gunner in the train of artillery. Str. 7. So 
a trooper. Jbid. 2. So recruits juſt enliſted, 
Though theſe perſons cannot be arreſted, yet they 
may be ſurrendered by bail in their own diſcharge, 
1 Burr. 339. This act does not extend to ſoldiers 
.impriſoned for diſobeying orders of juſtices, or 
on any other criminal account. 2 Term Rep. R. B. 
270. Non-commiſſioned officers' and privates 

have been held within the ſtatute, 7bid. 


| Arrcff. 


If a perſon procure another to be arreſted in the The penalty for 


Marſbalſia, or in any other court within London, 
&c. at the ſuit of any perſon where there is no ſuch 
perſon known, or without the plaintiff's conſent ; 
every perſon who ſhall procure any arreſt, &c. and 
ſhall be accuſed by inditment, preſentment, or by 
the teſtimony of witneſſes, or other due proof, ſhall 
ſuffer fix months impriſonment, without bail or 
mainprize; and pay to the party arreſted treble 
coſts, and forfeit the ſum of ten pounds for every 
ſuch offence; to be recovered by action of debt, 
Sc. againft ſuch perſon or perſons, their heirs, exe- 
cutors, or adminiſtrators, as ſhould or ought to pay 
the ſame by virtue or force of this at; in which 
action no efloign ſhall be allowed. 8 Eliz. c. 2. 


J. ts 5+ 


For what a perſon may be held to bail. 


Where there is a certain demand which amounts 
to 10 J. or upwards, as for money paid, laid out, 
and expended, money lent and advanced, money 
had and received, a demand on an account ſtated 
and ſettled, goods ſold and delivered, work done, 
covenant for payment of money, money due on 
bond, for fees and diſburſements as an attorney, 
or on an agreement to pay a certain ſum to the plain- 
tiff (not by way of penalty), or on a judgment re- 
covered, the defendant may be held to bail of 


courſe, on a conciſe affidavit adapted to the cauſe 
of action. | | 


127 


arreſting of any 
perſon at the ſuit 
0 


f another 


In debt, aſſumpſit, trover, and covenant for payment 10 
of money, may hold defendant to bail of courſe, N w , 


Barnes 79. Le Writ againſi Tolcher. 

Bail was allowed, on an agreement in vrit- 
ing, to deliver goods or forfeit 100/7, in an action 
for the penalty. Barnes 6. Ketelly v. Meod- 
cock, Vide Douglas 449. Barnes 109. Sid. 63. 
Salk. 100. 


debt, &c, 


If the action be in covenant where no money is Where no bell. 


covenanted to be paid to the plaintiff; Barnes 108. 
Reynaldſon v. Blady; treſpaſs, a ſ dull, battery, deti- 
| | Hue, 
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Where damages 


are reduced to a 


certainty, as by 
a covenant to 
pay, &c. plain- 
tiff is entitled to 
bail. 


Bail on a judg- 
ment in an in- 


ferior court, 


| Arreſt. 

nue, ſpecial action on the caſe, conſpiracy, fall im-. 
priſonment, ſlander, (except in ſlander of title,) can- 
not hold the defendant to bail, unleſs there is an 
order from the court or a judge; ibid. R. M. 1654. 
|. 12. nor in an action for a malicious proſecution. 
Barnes 76. Ruſſell v. Gately. | 

The court laid down this rule, that where damages 
can be reduced to a certainty, as in covenant for pay- 
ment of money, or where a tenant covenants with his 
landlord to pay à certain ſum for every acre of land 
he plows up, or the like, the plaintiff is entitled to 
bail, otherwiſe not, eſpecially without a judge's or- 
der previous. It is not reaſonable that defendant 
ſhould be held to bail for ſuch damages as plaintiff 
fancies he has ſuſtained, and is pleaſed to ſwear to. 


| Barnes 108. KReynoldſon v. Blady. 


In an action on a judgment of an inferior court, 
though bail was given in the original aQion below, 
defendant-may be held to ſpecial bail, becauſe no bail 
has been given in the ſuperior court before. Davis 
v. Leckie, Barnes 94. Or if a ſuperſedeas be 


gained by ſurprize, defendant may be held to bail. 


Defendant may 


be held to bail 
in debt on the 


judgment. 


May hold to bail 


zn this court for 


che cofis, if 101, 


If heir, &c, pro- 


Miley, 


By a dit. 


Jbid. 62. | | 
In debt on the judgment, the defendant may be 
held to bail, ( no bail given in the original action, ) 
notwithſtanding a writ of error be brought on the 
original action, and bail be given on the writ of 
error. Kendal v. Carey. 2 Black, Rep. 768. 

Pratt. Reg. 57. Weyman v. Nyman. 

In an action on the judgment upon a nonſuit, the 
defendant in that ation may hold the plaintiff to 
bail for the coſts, if they amount to ten pounds, or 
upwards ; for cofls recovered on a groundleſs proſecu- 
tion are as fair a debt, as for any other conſideration. 
Nightingale v. Nightingale, 2 Black, Rep. 1274- 

If an heir, executor, or adminiſtrator, perſonally 
promiſes and undertakes in writing to pay any debt 
or legacy, ſuch promiſe will be binding, and he 
himſelf rendered liable to be arreſted. 1 T. R. 
K. B. 716. So if an executor or adminiſtrator 
has been guilty of a deva/iavit or waſting - 

the 
15 


| 1 
1 
| yy f 
3 5 
2 1 
| 7Y 
1 4 0 
q 8 
of * 
q * 
Pl. 
on v4 . 
4 - 
: 3 : 
"” 
| " 4 
4 
35 
„ 
* 
1 8 
185 
_ - 
> 
19. _ 
17g: 58 
© LI 
t 5 
ö 9 5 
Foe F Af 
[i + 


4 3 
c 
Th Ix” In OB Se Fn 
es Ak 3 
Mz 


25 FEY r 1A 
PIO LET 2 d 


Arrelt. 
the deceaſed's goods; in an action ſuggeſting ſuch 
geuaſtavit he may be arreſted. Salt 98. 2 Lev. 
145. Sid. 63. But then it ſhould be by an actual 
devaſtavit return-d by the ſheriff, Carth. 264. 
| In an action for double rent, upon holding over, 
upon the 4 Geo. 2. c. 28. plaintiff may require ſpe- 
cial hail. 3 | 

The court of King's Bench never permitted the 
| defendant to be held to bail in an action on the 
judgment where the original debt was under 10 l.; 
thou.h, with the coſts it made it more than that 
' ſum. 1 Wif. 120. 4 Burr, 2117. 5 Burr. 
2660. But now it is ſettled, and you may hold to 
bail in an action on the judgment where the 
original cauſe of action was under 10/7, : ſo that 
the debt, with the coſts, amount to that ſum or 

more. 4 7. Rep. 570. 
| The original debt was under ten pounds, Plain- 
tiff recovered, and brought debt on the judgment, 
which was 141. 10s. and held defendant to bail; 
whereupon he moved for a common appearance. 
Sed per Cur, The debt which we are to conſider 
is the ſum recovered by the judgment, and that de- 
fendant muſt be held to bail. Nichols v. Wilder, 
Barnes 432. | 8 8 mw 

Formerly the ſervants of peers, who were neceſ- 
ſarily and properly employed about their eſtates 
and perſons, were privileged from arreſts. - 1 Wilſ. 
278. But by Stat. 10 Geo. 3. c. 50. ,. 10. this 
privilege, together with all others which derogated 
from the common law in matters of civil right, 
ſave only as to the freedom of the members perſons, 
was aboliſhed, 1 Black. Com. 165, | 


In what aftions defendant cannot be held to bail, 


But when the damages are uncertain, as in cove= 
nant where no money is covenanted to be paid, 
teſpaſs, aſſault, battery, conſpiracy, aſſault and falſe 

1 5 K impriſon- 


*% 


If the damages 
recovered with 
the coſts amount 
to 10 l. or up- 
wards, the de- 
fendant may bs 
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Arref. 


tutes, (unleſs expreſsly enacted,) malicious proſe- 


cution, action for crim. con. on bond for perform- 


ance of covenants, debt on recognizance of bail, or 


en replevin bond; the defendant cannot be held 


to bail of courſe. 


In actions of affault, impriſonment, ſcand. magn. | 


and other perſonal wrongs, in which it is apparent 


the damages will exceed 101. the court, or any 


Fudge, on an affidavit of the circumſtances, will 


give leave to the plaintiff to ſue out a writ to hold 


'Befendant to fpecial bail: but in theſe caſes, the 
defendant muft be ſtated, that he is going to quit 


the kingdom. Vide Sid. 307, Ray. 75. Lev. 


39. 1 Salt. 99. See title Common Appearance. 
If defendant was arreſted in the original action, he 


is not to be held to bail in an action on the judg- 


ment, 2 Black. Rep. 768. Kendal v Carey. 
In an action on a recovery in a foreign court, 


there ſhall be a common appearance onl y. Barnes 


70. 


In an ation on penal ſtatutes, the defendant, 
generally ſpeaking, is not to be held to ſpecial bail, 


ecauſe the penalty is in the nature of a fine or 


amercement, ſet on the party for an offence com- 


mitted. Barnes 80. Soin qui tam aQtions, un- 
leſs the ſtatute authoriſes the arreſt. | 


impriſonment, ſlander, (except in ſlander of title) 
aàcdions againſt bail on the bail bonds, penal ſta- 


5 ” 
* 5 . 
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Nat Perſons are not to be beld 19 Bail in 


liament, 10 Geo. 3. c. 50; for forty days after every 

prorogation; and for forty days before the next 
appointed meeting, 1 Black, Com. 1653 .members 

of convocation actually attending thereon, 8 H. 6, 
c. 1.; biſhops, ambaſſadors, or the domeſtic ſer- 
vant of an ambaſſador, really and bona: fide in that 
capacity, Stat, 7 Ann. c. 12. 3 Will. 33. ; the 


king's ſervants, 1 Ray. 152. 8 Med. 12.; mar- 


ſhal, warden of the Fleet, 1 Vent. 65.; clerks, at- 
tornies, and all other perſons attending the courts 
of juſtice, 4 Inſt. 71. 2 Inſt. 551. 12 Med. 
163. ; clergyman performing divine ſervice, and 
not merely ſtaying in the church with a fraudulent 
deſign, 30 Ed. 3. c. 5. 1 R. 2. c. 16.; ſuitors, 
Bro. Privil. 57.; witneſſes ſubpœnaed, and othet 


perſons neceſſatily attending any court of record 


upon buſineſs, Sir T. Raym, 101. 1 Vent. 11. 
Rules in Chan, 217.; witneſſes properly ſum- 
moned before commiſſionets of bankrupt, or other 
commiſſioners under the great ſea), 1 Ah. 54.3 
heirs, executors, or adminiſtrators, R. A. 1654. 3 
| becauſe the demand is not on the perſon, but on 
the aſſets of the deceaſed z a bankrupt for forty-two 


days, unleſs before in priſon, 5 Geo. 2. c. 30. 3 © 


ſailor or volunteer ſoldier (unleſs the debt is 
twenty pounds), 1 Geo. 2. c. 14. / 15. 33 Geo. 3. 
c. 9. /. 65; an attorney attending on a ſummons, 
Barnes 378; alſo the courts not only protect the 
perſons of their attendants, but likewiſe all thoſe 
things that are neceſſary for their journey, or the 
defence of their ſuit, 2 Roll. Abr. 273, ; but the 
- privilege the court allows their officers is reſtrained 
to thoſe ſuits only which they bring in their own 


7 2 | 


EERS of the realm, petreſles by birtb. 1 Inſt. Perſons not 
I 131. 2 Joſt. 50. 4 Bacon's Abr. 228. ; or mar- bela to bail. 
riage; peers of Scotland, 2 Str. 290; members of par- 


2 


Arretk. 
right, or are brought againſt them in their own 
right; for, if they ſue or be ſued as executors or ad- 
miniſtrators, they then repreſent common perſons, 
and are not entitled to privilege. Hob. 177. Dyer, 
24. pl. 150. 2 Sid. 157. Latch. 199. Godb. 10. 
But this privilege does not extend to Iriſb, or 


| other foreign peers, 2 Infl. 48. 3 Inſt. 70.; or to 


Corporations, 


When privilege 


| | dcftroyed, 


peereſſes by marriage, if they afterwards inter- 
marry with commoners. Co. Lit. 16. 2 Ius. 50. 
7 Co. 15, 16. | 


Members of corporations aggregate, and hun- 


dredors not being liable to a capias, cannot be ar- 
reſted in their corporate capacity, or on the ſtatutes 
of hue and cry. Bro. title Corp. 43. 3 Keb. 126, 7. 

Alſo if a privileged perſon brings a joint action, 
this deſtroys his privilege; becauſe thoſe with whom 
he joins are not officers of the court, nor entitled to 
the attachment which the court grants to its own 


| officers. 2 Roll. Abr. 274, 


A party who has attended his cauſe all day in 
court, and in the evening retires with his attorney 
and witneſſes, at a tavern in- Palace-yard, is privi- 
leged from arreſts, cauſa redeundi. 2 Black Rep. 
1113. Lightfoot v. Cameron; but a defendant, 
illegally in cuſtody at the ſuit of one plaintiff, is not 
privileged: from arreſts at the ſuit of another, unlefs 
there be ſome colluſion, 5 | 

The defendant having been arrefted in return- 
ing from attendance on the court to juſtify his bai}, 


was ordered to be diſcharged. Fohannet v. Lloyd, 


All perſons who 


Have relation to 
a cauſe which / 
calls for their 

| attendance in 
court, and who 
attend, are pri- 
vileged from ar- 


Barnes 27. | | 
Davis was arreſted as he was returning from 
We/tminfler-Hall, where he had been to juſtify 
as bail for defendant, but was rejected. Rule 
why he ſhould not be diſcharged, He was 
by order of the court brought up again to juſtify, 
and again rejected. Court ordered him to be re- 
manded, and laid down this rule: That all perſons 
who had relation to a ſuit which called for their at- 
tendance, whether they were compelled by proceſs or noi, 
(in which number bail were included) were entitled io 
| privilege 


Arreſt. 


5 privilege from arreſt, eundo et redeundo, provided they 
came bona fide. Meekings v. Smith, 1 H. Black. 


Rep. 636. Mr. J. Gould ſaid, he recollected the 


inſtance of a Mr, Hippeſley, a barriſter, who Was 


diſcharged from an arreſt on the circuit by Mr. 
J. Birch at Saliſbury ; and Mr, J. Heath ſaid, he re- 
membered a ſimilar thing being done by Baron Bur- 
land. Vide 11 Ed. 4. 3. in point as to batl. 

A witneſs ſubpœenaed on an arbitration purfuant 


common appearance by Lord Loughborough. 

A bankrupt is free from arreſt in going and com- 
ing to ſurrender to the commiſſioners ; and from 
actual ſurrender for forty-two days, or ſuch further 
time as ſhall be allowed to finiſh his examination 
(provided he is not in cuſtody at the time of ſur- 
render); and, if he be arreſted for debt, or on any 
eſcape warrant, coming to ſurrender, or after his 


ſurrender, within the time before mentioned, then, 


on producing the ſummons, or notice, under the 
hands of the commiſſioners or aſſignees, and giving 
the officer a copy thereof, he ſhall be diſcharged ; 
and if detained, ſuch bankrupt ſhall have for his 
own uſe five pounds for every day he detains him, 
Stat. 5 Geo. 2. c. 30. f. 8. | 5 
The bankrupt cannot ſurrender to the commiſ- 


to a rule of court was arreſted, and diſcharged on - 


A bankrupt free 
from arreſt for 
42 da. 


ſioners on the opening of the commiſſion, fo as to 


protect himſelf, but may at the firſl ſitting after, 


and from that time, he is protected. 


In what caſes defendant * be held to bail a ſecond 
time. 


The general rule is, when defendant has once 
been arreſted, he cannot be arreſted again for the 
fame cauſe of action, nemo debit his veæari pro 
eadem cauſa, 2 Str. 1209. 

The plaintiff brought a former action, held de- 
fendant to bail for 701. declared againſt him in caſe 


on a ſpecial agreement in writing under hand and 


{cal not ſtamped ; and the cauſe being at iſſue, the 
K 3 - - Itorgey 


A defendant 
was held 'o bail 

a ſecond time 
for the (ame 
cauſe of action, 


134 =: Arrefk. 
after diſcon- attorney found out the miſtake in declaring in an 
tinued by tesſon action on the caſe, the writing being made and 


of a makes executed in Ireland, where no ſtamps are neceſſary, 
woas a good deed, and the plaintiff ought to have 
declared in covenant, therefore he diſcontinued that 
action upon the payment of colts; and brought 
this ſecond writ for the ſame cauſe of action, and 


arreſted defendant a ſecond time. Motion to diſ-— 


charge def-ndant on a common appearance, Curia. 
This ſeems to have been a mere miſtake, and not 
done with any intent to oppreſs or harraſs defendant; 
if any ſuch intent had appeared, the court would 
certainly have diſcharged defendant on a common 
appearance ; but it would be too much to ſay the 


_ plaintiff in this caſe ſhould loſe his bail by a mere 


ſlip of his attorney. Rule diſcharged. Bates v. 
Barry, 2 Wil. 381. 


80 on a nonſu't! So if plaintiff be nonſuited in debt on bond, he 


may bring a new action, and hold the defendant to 
bail. Barnes 73. Harris v. Roberts. 


For other caſes, vide my 5th edit. X. B. 98. 
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Afﬀidavits. 


ArFiavir ſignifies in law, an oath in Affidavit. 
writing; and to make affidauit of a thing, is 

to te/tify it upon oath. An affidavit, generally 

ſpeaking, is an oath in writing, tworn before ſome 

perſon who hath authority to adminiſter ſuch oath z 

and the true place of hab:tation, and true addition of 

every perſon who ſhail make an affidavit, is to be 

inſerted therein. 1 Lili, Ar. 44. 46. Afidavits Whst it is te 
ought to ſet forth matter of fac! only, which the contain. 
party intends to prove by his affidavit, not to de- 

clare the merits of the cauſe, of which the court is 

to judge. | 

An affidavit muft fet forth the matter poſitiuely, — 
and all material circumflances attending it, that the Burr. 655. 
court may judge whether the deponent's concluſion * T+ R. 83. 
be juſt or not. 1 New. Abr. 66. For whenever 
an affidavit is only by way of n it is bad. 

Bar. 100. : 

The affidavit muſt be hd before or at the time To be filed. 
of ſuing out the writ, or the court will diſcharge the 
party from the arreſt, on filing a common appear- 
ance, akhough an affidavit be produced and proved 
to have been actually made and iworn before the 
writ was ſued out, 2 Wiij. 225. Reckes v. 

Grone man. 

If the plaintiff j join debt and caſe together in one Cannot join debt 
aſidauit, the court will diſcharge defendant, be- and caſe in one 
cauſe it is a fraud on the ſtamp duty. Kamp, 

So where ſeveral defendants are joined, and Nor againſt 4 
the cauſe of action is ſeveral, there muſt be ſepa- veral detendanta, 
rate {ſtamps for the affidavit. Barnes 70. Bets v. e e 
Goodman. 

There muſt be a poſitive oath upon which per- Afiavit de- 
jury can be aſſigned; therefore the court held, that feftive. _ 

- where an affidavit of debt was made, that defendant 
„in indebted, &c,” inſtead of i indebted,” was 
K 4 dhaeld 
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Made by one 
convicted of fe- 
Jony not ſuffici- 
Eats 


- Affidavits. | 


held to be defeAive. 2 Wilſ. 226. Restes v. 


Groneman. 
And an affidavit made by one convicted of felony, 
or a pick pocket returned from tranſportation, is not 


ſufficient to hold to bail. Barnes 79. Nicholls v. 


 Dall;hunty. But in a later caſe, an affidavit made 


Affidavit held 
ſufficient,though 
not ſworn poſi- 
tive by two juſ- 
tices ꝛgainſt one. 


by a perſon convicted of perjury was deemed good; 
for it u as ſaid, that although plaintiff cannot be a 
witneſs, yet he muſt not be ftripped of his legal 
remedy to recover his juſt debts. Horſley v. Somers. 
Barnes 116. Vide Davis v. Carter, Salk 401. | 
An affidavit to hold to bail was, that the defend- 
ant, on the 10th of Ofober 1767, entered into a 
bond for 5000/7. with 7 homas Rice Stephen, to the 
plaintiff, conditioned tur payment of rent to Thomas 
Rice Stephen, for certain eſtates in Ireland, to the 


| plaintiff his leſſor; and that 2300 /. was now due 


to the plaintiff, on account of the rent of ſaid 
Thomas Rice Stephen; this was he'd ſufficient by 
Mr. Juſtice Gould and Nares; but Blackſt:ne Fuſ- 
tice ſaid, that the afficavit ough to b« poſitive.” 
- Rep. 740. Long v. Lynch, 3 Wilſ. 154. 

Bonds were given conditioned for the payment of 
bills of exchange drawn in England on A. in the 
Eat Indirs, in caſe ſuch bills ſhould be returned to 
England proteſted for non-payment. The affidavit to 
hold the obligor to bail, after ſtating, that he 
was indebted to the deponent the obligee in a cer- 
tain ſum, ſtated alſo the conditions of the bonds, 
and that the ſaid bills were not paid to his knowledge 
or belief in India, or elſewhere, but that they were 


_ proteſted for non-acceptance in India, and were ſtill un- 


paid Court. The affidavit is ſufficicntly poſitive as 


far as it ſtates the knowledge or belief of the depo- 


nent that the bills were unpaid. But here the con- 


| ditions of the bonc's being ſet out, it appears that the 
_ affidavit introduces another term into them, namely, 


that of the bills being returned proteſted for non- 


acceptance, which is material, and renders the affi - 


gavit bad. But the plaintiffs may be permitted to 
. YT. . 


} 


file a ſupplemental affidavit, which they refuſed. 


| Rule for common appearance abſolutes Hodg ſon v. 
Campbell, 1 H. Black. Rep. 248. 


Supplemental Afidavit. 


When once the plaintiff has ſworn to his debt 
in the K. B. 1 T. R. 717. Dou. 467. the court will 
never receive any affidavit whatever, either to ex- 
plain or contradi& the plaintiff's oath. 1 Wilſ. 
335. Str. 1157. But this court admits of @ ſup- 
plemental affidavit to be made of the debt; for 
where a debt was ſworn to by a third perſon, that 
the defendant was indebted, as appears by the ſtated 
account, and held inſufficient ; on ſhewing cauſe 
againſt a common appearance, the defect was ſup- 
| plied by a ſubſequent affidavit of defendant's ac- 
knowledging the ſtated account; the rule was diſ- 
charged, Swarbuck v. Wheeler, Barnes 100. 

C. J. I do not find that this court has ever gone 
ſo far as to admit a ſupplemental affidavit, where 
the firſt amounted to no oath at all, but has only 
ſupplied ſmall defects in affidavits which have been 
not quite full enough, Reeks v. Groneham, 2 Wil- 
ſon 224. Vide title Com. App. 

An affidavit that defendant was indebted to x plies 
tiff in 500“. and upwards, which was held bad for 
uncertainty, court refuſed a ſupplementary affida- 
vit. Cooke v. Dobree. 1 H. Black. Rep. 10 And 


court ſaid, that they could not on motion try the 
merits of the cauſe, 
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Where the ft 
affidavit is de» 
fective, yet it 


may be ſupplied | 


in this court by 
another, on 
ſhewing cauſe 
againſt a com- 


mon appearances 


No ſupplement» 
al affidavit, if 
firſt does not 
amount to an 
oath, 


his court admits of "WM Dr and even con- 


tradictory affidavits; for they hold, that notwith- 
ſtanding the plaintiff makes a poſitive affidavit of 
the debt, yet the matter of bail is examinable by 
the court. Barn. 76. Ruſſeil v. Gateby, ib. 61. 72. 
Shaw v. 3 ib. 87. 
Where an executor at firſt only ſwore to the debt 
as appeared by the accounts of the deceaſed, a ſub- 
ſequent affidavit, that he believed the debt to be 
due, Was on ey cauſe produced, and the ruie 


for 


Executor's offi. | 


dav:t ſupplied. 


| 
? 


Where made by 
a third perſon, 
_ be poſiti ve. 


Muſt ſhew how 


the debt aroſe, 


and ſupplements 
al affidavit re- 
fuſed. 


Judges may im- 
power commiſ- 
Honers to take 
affidavits, 


What affidavits 
may be ſworn 
before a com- 


affidavits. . | 


for a common appearance diſcharged. Roche, extot. 


v. Carey. 2 Bluck, Rep. B50. 


Where the affidavit is made hy a third perſon, it 


muſt be poſitive, unleſs in the caſe of an executor, 
Sc. where belief is ſufficient. Manning v. Williams. 
Barnes 87. 1 Wilſ. 339. 

Affidavit that defendant was indebted to plaintiff 
in 500 l. and upwards, Motion to diſcharge de- 
fendant, and to deliver up the bail-bond on enter- 


ing a common appearance, for it does not appear 


how. the debt aroſe. A ſupplemental affidavit was 


offered, but refuſed. Rule abſolute. Cooke v. Do- 


bree. 1 H. Blackſ. Rep. 1 o. 

By Stat. 29 Car. 2. c. 5. ſ. 1. The judges, Cc. 
of the courts at & ami fr, by commiſſion, may 
impower perſons in the ſeveral counties of England 


to take affidavits concerning matters depending in 


their ſeveral courts. 
By rule E. 13 Geo. 2. © It is ordered, that 


from and after the 5th of May, in this preſent | 


mifioner who is term, all ſuch affidavits to hold the defendant to 


an attorney in 
the cauſe. 


The perſon tak 


ing the ſame to 
have but 12d, 


bail, or of the ſervice of proceſs where only a 
common appearance is required, may be ſworn 
before the plaintiff's attorney being a commiſ- 
ſioner, and may be made uſe of for the purpoſe 
aforeſaid.” 

By ſect. 3. of the ſame ſtatute, the ſum. of 12d. 
and no more, beſides tne duty, is to be taken by 
ſuch commiſſioner, 

The affidavit may be ſworn helars the Filazer 
who iſſues the writ, or his deputy, and muſt be in- 
groſſed on a treble ſixpenny ſtamp paper. 

It may be made by ihe plaintiſf himſelf, or his 


wie or ſervant, or any third per/on in his abſence, 


who #nows of the debt being contracted, and can 
{wear that it is tili due. 1 Wilſo 339. 

If the plaintiff, being in Scotland, wants to hold 
defendant to bail in England, he may go before a 
magiſtrate in Scotland, competent to adminiſter an 
oath, and make affidavit in the preſence of another 
perſon who is Ss coming to London; which 

perſon, 
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perſon, upon his arrival in Londen, muſt alſo make 
affidavit that the former affidavit of the debt was 
made by the plaintiff ; that the hand-writing there - 
to is his own hand- writing; that the ſaid affidavit 
was made and taken before a magiſtrate who this 
deponent believes had competent authority to ad- 
miniſter an oath; and that the hand- writing ſub- 
ſcribing ſaid affidavit, is the hand-writing of ſuch 
magiſtrate; on which ſeveral affidavits a judge 
makes an order to hold to bail. | 
In the Common Pleas. 5 

John Doe, of Milk-ftreet, Chrapſide, London, tay- 5 a. eee 
lor, maketh oath and ſaith, That Richard Roe is found, 
juſtly indebted unto this deponent in 20/. for the Every tradeſ- 
work and labour of this deponent, done and per- man's bill for 


formed for the ſaid Richard Roe, and for materials Mga rs 
found, | 8 


| this affidavit, 
John Doe, of M:lk-flreet, Cheaffide, London, ware- For goods ſold 
houſeman, maketh oach and faith, That Richard and delivered, 
Roe is juſtly indebted unto this deponent in 10ʃ0. 
and upwards, for goods fold and delivered, x, 
John Doe, of, &c. maketh oath, and faith, That por! 
Richard Roe is juſtly indebted unto this deponent * 
in 100. for money lent and advanced at his re- 
queſt. 1 5 | 
For money by this deponent laid out, expended, For money laid 
and paid for the ſaid Richard Roe, at his requeſt, out. 
For money by the ſaid Richard Roe, had and re- For money bad 
ceived to and for the uſe of this deponent. and received, | 


Indebted unto this deponent in 100. on an ac- Upon an account _ 


count ſtated between this deponent and the ſaid fiated. 
Richard Roe. * | | 

For the work and labor of this deponent by him por work done, 
done for the ſaid Richard Roe, and for materials and materials 
found therein, and for divers goods by this depo- 3 
nent ſold and delivered to the ſaid Richard Roe, and ea, —_ wo 
alſo for money by this deponent laid out, expended, out, lent, and 
and paid, for the ſaid Richard Roe, and for money —— and 
lent and advanced by this deponent to the ſaid | 


Richard Rat, at his requeſt, and alſo for money by 


Per anno g ou — — 
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For goods ſold 
and delivered by 
partners. 


For goods ſold 


Alll dabits. 


the ſaid Richard Roe had and received to the uſe of 


this deponent. 

John Denn, of, c. woollen draper, maketh 
oath and ſaith, That Richard Fern is juſtly in- 
debted to this deponent, and his partner, Richard 
Roe, in 1001. for goods fold and delivered at his 
requeſt, | ; 3 

The plaintiff's ſervant, if he knows of the debt 
being contradted, may (in the abſence of the maſ- 
ter) make affidavit of the debt being due, which 
will hold defendant to bail; then the affidavit will 
run thus: 45 . 


Joſeph Lamb, ſervant to Richard Fenn, of New- 


and delivered by o7te-/irect, London. leatherſeller, maketh oath and 


a ſervants 


For work done 
by the plain iff 
and his (ſervants, 


c. 


For the hire of 
horſes. | 


For work done 
a8 a ſurgeon, and 


for medicines, 


For medicines 
found as an apo- 
thecary, 


ſaith, That 7-bn Denn is juftly indebted to the ſaid 
Richard Fenn in 4001, for goods ſold and delivered 
to the ſaid Fohn Denn. | | 

If the work be done by a carpenter, coach- 
maker, or any other trade, wherein ſervants and 
carriages are employed, the affidavit may be thus 
(though in point of law all is ſuppoſed to be 
done by the maſter, and may be ſo laid in the de; 
claration) : | | | | | 

Fur the work and labor of this deponent, done 
and performed by himſelf and his ſervants, for the 
ſaid 7chn Denn, with his horſes, carts, and other 
carriages, at his requeſt. | 

For the hire of divers horſes, mares, and geld- 
ings, of this deponent let to the ſaid John Denn, and 


at his requeſt. 


For the work and labor of this deponent as a 
ſurgeon, by him done and performed, in and 
about the healing and curing of the ſaid John 
Denn of divets wounds, and alſo for divers medi- 
cines, potions, and plaiſters, by this deponent found 
and provided for the ſaid John Denn, and at his 
requelt, 

For divers medicines and other things, found 
and provided, adminiſtered and applied, to the ſaid 
John Denn, by this deponent as an apothecary, and 
allo to his family, at his requeſt, 1 

| OP 
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For feeding and depaſturing of divers cattle of For depatturing 
the ſaid John Denn, at his requeſt, for the ſpace of of carl, 
fix weeks, now elapſed. 

For the uſe and occupation of a certain meſſuage, For the uſe and 
and divers acres of land, with the appurtenances, 9<<upation of a 
ſituate in the pariſh of High Wycomb, in the county en vs 
of Bucks, for one year, now elapſed, OOTY. . 

For the uſe and occupation of a certain meſſuage, The like of a ' 
with the appurtenances, ſituate in Frith-/tree:t, $;ho, meſſuage. 
in the county of Middleſex, held by the ſaid John 
Denn of this deponent, for the ſpace of one year, 
now elapſed. _ 5 3d | ” 

For the uſe and occupation of certain rooms and For part of a 
apartments, in a certain meſſuage of this deponent, eus. 
ſituate in Fleet-/treet, London, held and enjoyed by 
the ſaid John, for the ſpace of half a year now 
elapſed. | TT | | | 

For certain arrears of rent, due and owing from For arrears of 
the ſaid Fohn Denn to this deponent, for the uſe rent due ona 
and occupation of a certain meſſuage or tenement. 
with the appurtenances, ſituate and being in the 
pariſh of Saint Bride's, Fleet-flreet, London, demiſed 
by this deponent, by indenture of leaſe, to the ſaid 
John Denn. e 

For a gelding ſold and delivered by this deponent For u gelding 
to the ſaid John Denn, at his requeſt, 4 ſold, 

For meat, drink, waſhing, lodging, and other For meat, drink, 
neceſlaries, by this deponent found and provided waſhing, &&. 

for the ſaid John Denn, and his family, at his 

requeſt, | | 


7 * 


Notes of Hand. | | 
John Denn, of Burford, in the county of Oxford, Drawee againft 
farmer, maketh oath and ſaith, That Richard Fenn he drawer, on a 


is juſtly and truly indebted unto this deponent in the 
ſum of fifty pounds, as the drawer of a promiſſory 
note, payable to this deponent or order, at a certain 
day now paſt (or on demand), . | 
U pon a promiſſory note of hand, drawn by the rndorſee agaiaft 
ſaid Richard Fenn, payable to one A. B. or order, drawer. 
and by him indorſed to this deponent, payable at a 
day now paſt. : , 
| _ 
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Wise inſt 
the indorſer, 


? 


On a note, where 
part bas been 
paid, drawee 
againſt the 
drawers 
Quaker's affirm. 
ations 


| int - x 
Drawee aga in That C. D. is indebted to this deponent in ſeventy 


acceptor on a bi 


of exchange, 


Drawee 2gainft 
drawer, 


| Indorſer againſt 
the drawer. 


Indorſee agaĩnſt 
Indorſer. 


| Aﬀidavits. 
Is juſtly indebted unto this deponent in fifty 


unds, as indorſee of a promiſſory note of hand, 


indorſed to this deponeat, and payable at a day 


now paſt. 1 5 8 
Is juſtly indebted unto this deponent in fifty 
pounds, upon a promiſſory note drawn by the ſaid 


Richard Fenn, payable to this deponent, or order, for | 


one hundred pounds, at a day now paſt. 
A. B. of, &c. (being one of the people called 
Duakers) ſolemnly affirms, That C. D. is jultly 


indebted to this deponent, in the ſum of twenty 


pounds, upon a prom iſſory note of hand, drawn by 
the ſaid C. D. payable to this affirmant, or order, 
at a day now paſt, . 


Billie Exchange. | 
A. B. of, &c. grocer, maketh oath and faith, 


pounds, as acceptor of a bill of exchange, payable 
to this deponent or order, at a day now paſt. 

That C. D. is juftly indebted to this deponent 
in 100/. as the drawer of a bill of exchange, pay- 
able to this deponent, or order, at a day now paſt. 

That C. D. is juſtiy indebted to this deponent 
in 70l. on a bill of exchange, drawn by the ſaid 
C. D. on J. K. payable to his own order, and by 


the ſaid C. D. indorſed to this deponent, and pay- 


able at a day now paſt. 


That J. K. is juſtly indebted to this deponent in 


100 J. on a bill of exchange, indorſed by the ſaid 


C. D. to this deponent, pay able at a day now paſt. 


Trover. 


Upon a proper affidavit the writ may be marked 
for bail in trover, without the order of the court, or 
a judge at his chamber; for it is more of an action 
of property than a tort. 6 Med. 14. 1 WU 23, 
Str. 1192, | | | ST 

A. B. of, &c. maketh oath and faith, That the 
defendant hath poſſeſſed himſelf of divers goods and 


chattels 


= 
"IF 
. 


Aﬀedavies. =—_ 


chattels belonging to this deponent, of the value 
of 1007. and hath refuſed to deliver them up, and 
hath converted them to his own uſe. | 1 
That C. D. hath in his poſſeſſion, a certain pro- Trover for 8 
miſſory note of hand of this deponent's, bearing promiſſory notes 
date the 5th day of June 1789, whereby one A. B. 
ſix weeks after the date thereof, promiſed to pay 
to this deponent, or order, 40 l. for value received; 
and which ſaid promiſſory note the ſaid defendant 
hath refuſed to deliver up, and hath converted 
it to his own uſe. _ | 
That C. D. hath in his poſſeſſion, a certain The like for a 
bond or obligation of this deponent's, bearing date bond. | 
the 5th day of January 1783, entered into by one 
J. K. to this deponent, in the penal ſum of 4001. 
conditioned for the payment of 200. as therein 
mentioned; and which ſaid bond the defendant 
hath refuſed to deliver up, and hath converted 
the ſame to his own uſe. | 
That C. D. hath in his poſſeſſion, divers deeds The like for 
and writings of this deponent, of the value of deeds generally. 
400“. and which deeds and writings the ſaid de- 
fendant hath refuſed to deliver up, and hath con- 
verted them to his own uſe. 3 
Affidavit ſtating that defendant was indebted to Affdevit ftating 
the plaintiff in trover is bad; court ſaid, that a word geln in ine 
fo technical as trover ought not to be uſed. Rule yy, 
for entering a common appearance made abſolute, 
Hubbard v. Paches. 1 H. Black, Rep. 21888. 
That defendants have poſſeſſed themſelves of Another in 
divers goods belonging to the plaintiff, of the value er. 
of 20/1. and have refuſed to deliver them up; and 
that they, or ſome of them, have converted and diſ- 
poſed of them to their own uſe. This affidavit was 
held ſufficient in X. B. Cowp. Rep. 529. 
| That C. D. holds and unjuſtly detains from Ia 4ctinue, 
this deponent a certain indenture of leaſe, bearing 
date the 4th day of February 1783, made between 
C. D. of, c. of the one part, and A. B. of, Cc. 
of the other part, and which ſaid indenture is of the 
0 9 value 


Ons beak. 


On an affign- 
ment of a bond, 
made by the 
aſſignee, 


Affidavies. 
value of twenty pounds and upwards to this de- 
ponent, ; | | SE Ip 


Bond 0 


„ K. Of, Ice boſier, maketh oath and ſaith, 
That C. D. is juſtly indebted unto this deponent in 


100 J. and upwards, from principal and intereſt due 


on a bond, bearing date the 4th day of May laſt 
paſt, entered into by the faid defendant to this 
deponent, in the penal ſum of 200/. conditioned 
for the payment of 1000. and lawful intereſt for the 


ſame, 88 3 
A. B. of, c. mercer, and J. D. of, c. gen- 


tleman, ſeverally maketh oath and ſay: And firſt 


this deponent, A; B. for himſelf ſaith, That C. D. 
did, by his bond, bearing date the 3d of February 
laſt paſt, become bound unto this deponent in the 
penal ſum of 200/7. conditioned for the payment of 
1001, and lawful intereſt, on a certain day now 
paſt, And this deponent further ſaith, That he 
did, by indenture, bearing date the day of 

laſt paſt, aſſign, and ſet over the ſaid bond 
unto the other deponent, JI. D. and all monies due 


and owing thereon, for a valuable conſideration then 


paid by him the ſaid 7. D. to this deponent. And 
theſe deponents A. B. and J. D. for themſelves, 
ſeverally ſay, That they have not, nor hath either 
of them, received any part of the ſaid 100 J. ſo due 
on the ſaid bond, or the intereſt thereof, either be- 
fore or ſince the ſaid aſſignment. And this depo- 


nent J. D. for himſelf further ſaith, That the ſaid 


C. D. is now juſtly indebted unto this deponent, 


as aſſignee as aforeſaid, in the ſum of 1021. 10s. 


for the principle and intereſt due upon the ſaid 


bond. | 
I find a caſe cited in 1 Y/ilf. 231. where an a/- 


frignee only of a bond ſwore, that the obligor was in- 


debted in 901. for principal and intereſt upon the 
bond, as he believed, was held ſufficient: and the 


court ſaid, As the aflignee had the bond in his own 


Fs cuſtody, 
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Aﬀidavits, 
cuſtody, it was of itſelf ſome evidence of the debt; 
and the preſumption muſt be, that it was not paid, 


as the bond was not cancelled or given up to the 
obligor. Loveland v. Baſſett, cited in caſe of Yan 


145 


Morſell v. Julian. Vide for affidavit of aſſignee 


only my K. B. 5 edit. 110. If the obligee will join 
in the bond, it will be the beſt and ſafeſt way. 

A, B. of, &c. mercer, maketh oath and ſaith, 
That C. D. is juſtly and truly indebted unto this 
deponent in thirty pounds, on and by virtue of a 


A ffida vit for 
money due on a 
judgment. 


judgment recovered by this deponent, in this ho— 


nourable court, againſt the ſaid defendanw as of 


Eafter term laſt paſt; and alſo in the further ſum 


of five pounds for his coſts taxed therein 

HA. B. of, Cc. grocer, maketh oath and faith, 
That C. D. is indebted unto this deponent in 504, 
for half a year's arrear of a certain annuity due to 
this deponent, upon and by virtue of a bond, bear- 
ing date the 3d day of June 1789, entered into by 


On an annuity 
bond. 


the ſaid defendant to this deponent, in the penal 
ſum of 600 l. conditioned for the payment of the 


ſam of 100 l. a year, for the life of the ſaid de- 
fendant, to this deponent. | £3, 

A. B. of, &c. tallow-chandler, maketh oath and 
faith, That C. D. is indebted unto this deponent 
and F. M. as aſſignees of the eſtate and effects of 
7. K. a bankrupt, in twenty pounds, as appears by 


By the aſſignee 
of a bankrupt, 


an account under the bankrupt's hand, and deli- 


vered to this deponent, and which ſum this depo- 
nent verily believes to be due from the ſaid defendant, 
to the eſtate of the ſaid bankrupt. | 
The K. B. have determined if there be three aſ- 
ſignees, one of them may make an affidavit, and 
hold to bail. 4 Term Rep, 176. Swaine et al. v. 
Cramond. | | 
J. K. of, &c. grocer, executor of the laſt will 
and teſtament of A. B. deceaſed, maketh oath and 
ſaith, That the above defendant is juſtly indebted 
unto this deponent, as executor as aforeſaid, in 
hfty pounds, for goods ſold and delivered by the ſaid 
A. B. in his life- time, as ”m— by the books of 
the 


By an executor, 
for goods ſold 
and delivered. 
2 Black, Rep, 
850. 
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Upon a note by 
an executor. 


Barnes 70. 


| Howto proceed 
to hold to bail 
for an aſſault. 


An affidavit to 
hold to bail for 
an aſſault. 


Allidabits. 


the ſaid AJ. B. and which ſum is now due from the 
ſaid defendant to the eſtate of the ſaid 4. B. as this 
deponent verily believes. - | 
Upon a promiſſory note given by the defendant 
to the ſaid A. B. in his life-time, as he believes, 


and as appears to this deponent by the note in his 


cuſtody, and which ſaid ſum is now due to this de- 
ponent, as executor as aforeſaid, as he verily be- 
lieves. 5 

Words of reference alone, ſuch as appears by the 
te/tator*s, or the bankrupt's books, and the like, are not 
ſufficient, unleſs followed up by the belief of the 
party who makes the affidavit. Str. 1219. Burr. 
1992. 1 Term Rep. 84. Burr. 2203. 

In order to hold a defendant to bail for an aſ- 


ſault, an affidavit muſt be prepared, ſworn to by 


the plaintiff and a witneſs who was preſent, and 
laid before a judge; which affidavit is ingrofſed on 
a treble ſixpenny ſtamp paper, and ſworn before 
him ; if he approves thereof, he will make an order 


_ thereon. 


P. C. of, c. late mariner on board the merchant 
ſhip the V.; B. R. of, &c. commander, and F. H. 
of, c. late mariner on board the ſaid ſhip, ſeve- 
rally make oath and ſay; and firſt this deponent 
P, C. for himſelf ſaith, That in or about the month 
of June, in the year of our Lord 1792, as this de- 


ponent was doing his duty on board the ſaid ſhip, 


in hawling up the range cable, J. D. mate of the 


ſaid ſhip, ſtruck this deponent ſeveral violent blows 


on his head, and ſeveral parts of this deponent's 
body, with his clenched fiſt: and this deponent 
ſaith, That having threatened the ſaid J. D. when 
he this deponent came to London, he would endea- 
vour to get ſatisfaction of him for ſuch ill treat- 


ment; from which ſaid expreſſion this deponent 


verily believes the ſaid 7. D. conceived great hatred 
and malice againſt this deponent, and often threat- 
ened this deponent, that he would have his life, if 
he ſhould be hanged for it: and this deponent 


faith, That on the home ward paſſage from Ja- 
2 maica, 
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Afﬀfidavits. 


maica, as this deponent was doing his duty, in hoiſts 


ing out the boat belonging to the ſaid ſhip, in order 
to tow the ſaid ſhip, that ſhe ſhould not get foul of 
any other veſlel, the wind being calm, as this de- 
ponent was lowering the ſaid boat, the ſaid F. D. 
hailed to this dep»nent to let go the ſaid boat: 
and this deponent faith, That according to his 


ſaid inſtructions, he let the boat go, but not ſo 


ſoon as the faid F. D thought it might be done; 
whereupon the ſaid F. D. came to this deponent, 
and, with many opprobrious expreſſions and other 


il! uſage, ſtruck this deponent a violent blow on 


the right ſhoulder with a rope, called the gibb 
haulyards, about two inches and a half in circum- 
ference: and this deponent ſaith, That from the 
violence of the {aid blow the blood guſhed from 


this deponent's ſhoulder : and this deponent ſaith, 


That the ſaid J. D. ſtruck this deponent ſeveral 
other violent blows, with the ſaid rope, on his 
loins, ſhoulder, and other parts of his body, ſo 


that his ſhoulder and other parts of his body were 
| bruiſed and ſwelled : and this deponent ſaith, 


That from the ſaid ill treatment he remained ill 
about one month after, and that he ſtill continues 


to feel pains occaſioned by the ſaid ill treatment, as 


aforeſaid; and that he did not do or ſay any thing, 


or give any provocation whatſoever to the ſaid F. D. 
to merit or deſerve ſuch il] treatment. And this 
deponent J. H., for himſelf ſaith, That he was 
preſent at the ſeveral times mentioned by the other 


deponent, and that he did ſee the ſaid P. C. ill 


treated in manner and form as by him above 


depoſed : and this deponent faith, That he did not 


ſee or hear the ſaid P C. ſay or do any thing, in 
this deponent's hearing, to deſerve or merit ſuch ill 
treatment: and this deponent P. C. for himſelf, 
further faith, That he has been informed, and 


which information this deponent believes to be 


true, that the ſaid F. D. is a perſon in good cir- 


cumſtances, and well able to make ſatisfaction for 
| the ſaid ill treatment: and this deponent laſtly 


L 2 ſaith, 
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148 Affidavits: 
| faith, That he is informed that the ſaid F. D. will 
ſoon depart this realm ; and unleſs he be held to 
bail, this deponent will be deprived of that ſatis- 
faction to which he thinks himſelf entitled by the 
Jaws of this country. 2 
It ſeems that an order has been refuſed on the 
plaintiff's own affidavit by Mr, Juſtice Gould. 


D CounTigs of ENGLAND. 


Bedfordſhire {| Lincolnſhire 
Berkſhire || Middleſex 
 Buckingbamſhire | Monmouthſhire 
Cambridgeſhire Norfolk 
Cheſhire, C. P. Northamptonſhire 
Cornwall Northumberland 
Cumberland Nottinghamſhire 
Derbyſhire _ | Oxfordſhire 
= Devonſhire Rutlandſhire 
' Dorſetſhire Shropſhire 
Durham, C. P. Somerſetſhire 
Eſſex 55 | Staffordſhire 
Glouceſterſhire Suffolk 
Hampſhire Surrey 
Hertfordſhire | Suflex 
Herefordſhire Warwickſhire 
Huntingdonſhire | Weſtmoreland 
Kent Wiltſhire 
Lancaſhire, C. P. Worceſterſhire 
Leiceſterſhire || Yorkſhire, 


It appears that Alfred the Great, a Saxon King, 
was the firſt that divided England into counties, or 
fires. * . 
They are ſubdivided into Maritime and Inland. 
There are 19 of the former; ſeven whereof are 
ſituate on the German Sea, fix on the Channel, two 
at the Severn's Mouth, and four upon the Iriſh Sea, 
or St. George's Channel: Thoſe on the German Sea 
are, Northumberland, Durham, Yorkſhire, L incoln- 


ſhire, Norfolk, Suffolk, and Eſſex, ' 
| | Thoſe 


The CounTizs of ExncLand. 149 


Thoſe on the Channel, Kent, Suſſex, Hampſhire, 
Dorſelſbire, Devonſhire, and Cormwall, 
Thoſe at the Severn's Mouth, Sommer joifhere, and 


Monmouthſhire. x 
Thofe in the 1ri/h Sea, Cheſhire, Lancore, C Cum- 
berland, and Weſtmoreland, 
The Inland Counties are 21 in number. 
Bedford Northampton 
Berks Nottingham 
- Bucks TM Oxfor 
Cambridge Rutland | | 
Derby | Shropſhire | 
Glouceſter Stafford | 
Hertford | Surrey | 
Hereford Warwick | | 
Huntingdon {| Wiltchire | 
Leiceſter | and | | 
Middleſex | Worceſterſhire: | 
The counties of Che/ter, Durham, and Lancaſter, 
are called counties palatine, and writs iſſued out of the 
ſuperior courts of Meſiminſter, are to be ſpecially 
directed there. | 
The Principality of Wales is divided into f ův s . | 
farts, namely, North and South, | 
North Wales contains, South Wales contains, 
Angleſea Brecknockſhire 
Caernarvonſhire Cardiganſhire | 
Denbighſhire | Carmarthenſhire 
Flintſhire |  Glamorganſhire | 
Merionethſhire Pembrokeſhire 
and - and 
Montgomeryſhire | Radnorſhire, 


The writ of /atitat runs into Wales. Perry v. 
Jones. Dougl. Rep. 212. Lloyd v. Jones. Ibid. | 
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The CounTiEs of ENGLAND. 


Cinque Ports, 


Theſe are five havens that lie in the Eaft part of 
England, towards France, thus called by way of 


eminence, on account of their ſuperior importance; 
as having been thought by our kings to merit-a 
particular regard for their preſervation againſt in- 
vaſions. Hence they have a particular policy, and 
are governed by a keeper, with the title of lord 
warden of the cingue paris; which office belongs to 


the Conſtable of Dover and their repreſentatives 


are called, baron; of the cinque ports. The five ports 
are, Haſtings, Romney, Hythe, Dower, and Sand- 
wich; to which Winchelſea and Rye have been ſince 
added. 

To Haines belong Seaford, Pevenſey, Hedney, 


Wincbelſea, Rye, . Wakeſbourn, Crenetb, and 


Forth lipe. 

To Romney belongs, | Bromball, Cotes Ofwarſtone, 
Dangemare, and Romenhall, 

To Hythe belongs Weſtmeath, 

To + Miah belongs, Folkſton, Feverſham, and 
Marge. 


To Sandwich belongs, Pordiwic, Reculver, Serre, 


and Deal. 


The writ of capias runs there, and is directed to 
the conſtable oa the caſile of Dover, or to bis deputy. 
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Perotels. 


into any temporal court, becauſe it is the be- 


ginning or principal part thereof by which the reſt 


is directed: or, if taken ftrialy, it is the proceed 
ing after the original and before judgment. Brit- 
ton, 138. Crompton of Courts, 133. 8 Rep. 157. 
Procels to call perſons into court, &c. muſt be in 


P ROCESS is that by which a man is called proces, 


the name of the king; and if it iſſue from the ſuperior 
court, it ought to be under the ze/te of the chief juſ= 


tice, or of the ſenior judge of the court, if there be no 
chief juſtice; and if it iſſues from any other court, it 


s to be under the 1% of the fir! in commiſſion, 


Dalt. ch. 132. Finch. 436. Cro. Car. 393. 


By the 5 Geo. 2. c. 27. /+ . it is enacted, That 


where the cauſe of action ſhall nat amount to ten 
pounds or upwards in any ſuperior court, or to forty 
ſhillings or upwards in any inferior court, no ſpecial 
writ or Writs, nor any proceſs ſpecially therein ex- 


No ſpecial write 
ſhall iſſue ig 
ſuits where the 
cauſe of action 
does not amount 
to 1ol. 


preſſing the cauſe ar cauſes of action, ſhall be ſued 


forth or iſſued from any ſuch ſuperior or inferior 
court reſpectively, in order to compel any perſon to 
appear in ſuch court or courts; and all proceedings 
and judgments, that ſhall be had on any ſuch writ 
or proceſs, ſhall be void: and every attorney, &c. 
ſuing forth or iſſuing out ſuch writ or proceſs, ſhall 

forfeit ten pounds to the perſons aggrieved, who 
may recover the ſame by action of debt, &c. | 
| The name of the attorney ſhall be indorſed on 
the writ or proceſs to be iſſued, Stat. 2 Geo. 2. c. 23. 
/. 22.3 as alſo on the warrant granted by the ſhe» 
riff, on pain of 5l. But the not indorſing the name 
of the attorney on the warrant, ſhall not vitiate the 
ſame, provided the writ be regularly ſubſcribed, 


22 Geo. 2. c. 13. /. 4. Barnes 329. 412. Lagget 
v. Watkins, | 


on penaltyof1ol, 


Attorney's name 
muſt be indorſed 


on the writs 
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The method of 
comme:cing the 
ſuit by common 
capi at, if ball - 
able. 


In a eonntry 

cauſe the aHN- 
davit is fworn 
before a com- 


miſſioner there, 


Warrant to 
proſecute, 28. 6d. 


Kamp. 


A 

Of commencing an action in this court by common capias. 
In bailable actions the party ſhould be cautious 
that his writ is in every reſpe& regular; becauſe if 
it be materially otherwiſe, as if a perſon be arreſted 
on a capias where one term intervenes between the 


teſte and return, the writ is void, and the party 
may maintain his action againſt the original plain- 


tiff for falſe impriſonment; nor can he juſtify un- 


der ſuch void proceſs. 3 Wilſ. 344. Parſon v. 

Lloyd, 8 e ES 
The method of commencing an action in this 

court if the defendant is to be holden to Bail, is as 


follows: | | 


Prepare an affidavit of the plaintiff's demand, 
ingroſs it on a treble ſixpenny ſtamp paper, which 
is to be ſworn before a judge, or the filacer of the 
county where the writ iſſues, or his deputy; then 
prepare a præcipe for the writ, which muſt be 
adapted according to the nature of the action, and 


a capias (which may be had at the ſtationers al- 
ready printed, except the ac-etiam), and alſo a war- 


rant or memorandum to proſecute the ſuit purſu- 


ant to the ſtatute 25 Geo, 3. c. 80. on a 25, 64. 


ſtamp : take the affidavit, præcipe, capias and war- 
rant to the proper filacer, who will ſign ſame, pay 
25. 24.; then go to the ſeal office, No, 3, Inner 
Temple Lane, and get ſame ſealed, pay 74, The 
warrant is obtained at the ſheriff's office (if in 
Middleſex, in Tock's Court, Curſitor Street); if in 
London, in Grocer's Alley in the Poultry, pay 4d.; 
if in durry, Eſſex, or Kent, pay 6d.z any other 
county, 23. bd, | 

The neceſſary precedents for the warrant or me- 
morandum, writ and præcipe, will be as follow: 


In the Court of Common Pleas. 


Middleſex, } Richard Nix is retained to proſecute 
to wit. 5 by Richard Fenn, as his attorney, 
againſt John Denn. | 

EKichard Nix, plaintiff's attorney. 
N O. on the file. If 


 Procels. 


If by an agent to the ſolicitor immediately re- 
tained, add, by G. H. his agent. | 
| Entered or filed of 28 _ day of 
in the 33d year of king George III. 
85 e ( ficer's Name.) 
Theſe latter words are wrote by the filacer. 


None of the duties mentioned in the act are to None of the 
charged to the client; if they are charged, then duties to be 
be dtellowed, or if paid, ren Sets > refund, enn As 
and pay coſts. 25 Geo. 3. c. 80. /. 20. 
The agents are to be repaid the 25. 6d. ſtamp Agents to be re- 
for the memorandum or warrant, by the ſolicitor id the 21. 66. 
employed in the ſuit, ſo 25. = 
George the Third, by the grace of God, of Great Capias in debe 
Britain, France, and Ireland, King, Defender of requiring bail. 
the Faith, and ſo forth, To the ſheriff of Middleſex, | 
greeting: We command you, that you take 70% 
Denn, late of Weſiminſter, in your county, yeoman, 
and Richard Roe, late of the ſame place, yeoman, 
if they ſhall be found in your bailiwick, and them 
ſafely keep, ſo that you may have their bodies before 
our juſtices at Weſtiminſter, on the Morrow of All 
Souls, to anſwer Richard Fenn, in a plea, wherefore, 
with force and arms, the cloſe of the ſaid Richard at 
Meſiminſter they broke, and other wrongs to him 
did, to the great damage of the ſaid Richard, and 
againſt our peace; and alſo that the ſaid John Denn A. etiam. 
may anſwer the ſaid Richard Fenn, according to the 
cuſtom of our court of Common Bench, in a certain f 
plea of debt upon demand, for one hundred pounds ; The penalty or 
and have you there this writ, Witneſs Sir Fames the bond, 
Eyre, Knight, at Maſiminſter, the 19th day of June, _ 
in the 33d year of our reign, | 
| J. P. Attorney. 
Inner Temple, 
2d Auguſt 1793. 
Indorſe the attorney's name and? Oath for 500. 
ſum ſworn to on the back, — affidavit filed. 
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Precipe for the 


- 


Return and 


teſte. 


Filacer's name. 


Capias in caſe, 


Ke-etiam, 


- capias, Froſt v. Eyles and Facques. 


Proceſs. 


Make a præcipe for the filacer thus, on plain paper. 
Middleſex, ? Capias for Richard Fenn againſt Jobn 

to wit, f Denn, late of Weſiminſter, in the ſaid 
county, yeoman, treſpaſs at Weftminſter, debt for 
100. returnable on the Morrow of All Souls, 


F. P. Attorney, 
Inner Temple, 


24 Auguſt 1793. 


The writ of capias muſt be made on a general 
return day. 1 Barues 295. Lloyd v. Beeſtin, 
And there muſt be fifteen days between the teſte and 
return, 2 Wilſ. 117. Atkinſon v. Taylor. Barn, 
409. Williams v. Faulkener, But it may be teſted 
before the cauſe of action accrued in every cafe (ex- 
cept where the plaintiff proceeds to an outlawry) ; 
and ſuch feſte muſt bear date in term, otherwiſe 
void : if ſued out in vacation, to be tefted the Jaſt 
day of the preceding term, Barn. 407., and muſt be 
made returnable in term, otherwiſe void. Vide 
Sur. 309. Forteſc. 363. 

It is not neceſſary to add the filacer's name to a 
I H. Black, 
Rep. 120, | 

George the Third, &c. To the ſheriffs of Lon- 
don, greeting, We command you that you take 
Richard Fenn, late of Miſiminſier, in your county, 
yeoman, and Richard Roe, late of the ſame place, 
yeoman, if they may be found in your bailiwick, 
and them ſafely keep, ſo that you may have their 
bodies before our juſtices at Weſiminſler, on the 
Morrow of All Souls, to anſwer John Denn, in a plea, 
wherefore with force and arms the cloſe of the ſaid 
Jebn Denn, at London, they broke, and other wrongs 
to him did, to the great damage of the ſaid John 
Denn, and againſt our peace; „and alſo that the 
«* ſaid Richard may anſwer the ſaid John, according 
& ſo the cuſtom of our court of Common Bench, in a 
«© certain plea of treſpaſs on the caſe, upon promiſes to 
8 the damage of the ſaid John of thirty pounds ;” and 


Oath for 500. 


have 


haue you there this writ, Witneſs Sir James Eyre, 
Knight, at W:ſtminſter, the 19th day of June, in 
= cc 33d year of our reign Dh 5 
Lindon, Capias for Fobn Denn againſt Richard The præcipe. 
Finn late of Weſtminſter, in the ſaid county, yeo- PT 
man, treſpaſs at Meſiminſier. Caſe for 30/. upon 
promiſes, returnable on the Morrow of All Souls. 
= F. P. Attorney 
Oath for 151. | Inner Temple, 


24 Auguſt 1793. 


All the judges agreed, that ſeveral defendants for 
SS /cp2rate cauſes of action, cannot be joined in the 
SS ſ{:me writ, or in the ſame affidavit. E. 32 Geo. 3. 
4 Term Rep. K. B. 697. | 5 

This court cannot amend an original writ, be- Amendment of 
cauſe it ifſues out of the court of chancery; yet <pias in the 
this court can amend all meſue proceſs, and alſo an te. 
attachment of privilege : therefore they ordered a 
capias to be amended, there not being fifteen days 
| between the teſte and return. Carty v. Abbley. 

3 Wilf 454. 2 Black, Rep. 918. pk | 

Cockell, Serjeant, moved to ſet aſide the proceed- The want of 15 
ings on a Common capias for irregularity, becauſe 9ays between the 
there were not fifteen days between the teſle and re- bo edn = 
turn. Court (aid, the practice was to allow the te/te may be amended. 
to be amended, and therefore no rule. Buur chier 
v. Whittle, 1 H. Black. Rep. 291. contra 2 Vilſ. 
117. Atkinſon v. Taylor. 

If the capias is ſued into any other county, viz. 
Oxford, lay the treſpaſs at Oxford, or any other 
town in the county. 5 | 

And alſo that the faid Richard Fenn may anſwer Ac-etiam for an 
the ſaid John, according to the cuſtom of our faults 
court of Common Bench, in a certain plea of 
penn Waco to the damage of the ſaid 7h 
of 100d. 

NM. B. You indorſe the writ thus,“ Bail by or- 
« der of Mr, Juſtice Gould, for 20 /. | 

And alſo that the ſaid Richard may anſwer the In covenant, 
ſaid John, according to the cuſtom of our court of 

| | Common 


, © 28G SS. ro Os 


N 
d 


Proceſs, 


Common Bench, in a certain plea of breach of co. 
| venant, to the damage of the ſaid Fobn of 501. 
1a trover, And alſo that the ſaid Richard may anſwer the 
ſaid Fohn, according to the cuſtom of our court of 
Common Bench, in a plea for the converting and 
diſpoſing of the goods and chattles of the ſaid John, 


5 to the value of 50/7, ; | 3 
Detinue. And alſo that the ſaid Richard may anſwer the 
ſaid John, according to the cuſtom of our court of 
Common Bench, in a plea for the detaining of the 
_ and chattels of the ſaid John, to the value of | 
OO. | = 
Tf two defend- . And alſo that the ſaid Fohn and Richard may 
ants jointly." anſwer the ſaid John Doe, according to the cuſton Wl 
of our court of Common Bench, in a certain plea Wl 
of treſpaſs on the caſe, to the damage of the ſaid 
| | Fobn Doe of 401. 
As executor in And alſo that the ſaid John may anſwer the ſaid 
py Richard, as executor of the laſt will and teſtament 
of Simon Vawet, deceaſed, in a certain plea of treſ- 
paſs on the caſe upon promiſes, to the damage of 
the ſaid Richard, executor as aforeſaid, of 100/. 
As adminiſtra- And alſo that the ſaid John may anſwer the ſaid 
tor on bond, Richard, as adminiſtrator of all and ſingular the 
goods, chattels, and credits of Jahn Vowel, deceaſed, 
according to the cuſtom of our court of Common 
Bench, in a certain plea of debt upon demand for 
0 2001, ES 
As aſignces. And alſo that the ſaid John may anſwer the aid 
Richard and James, as aſſignees of the eſtate and 
effects of James Doe, a bankrupt, according to the 
cuſtom of our court of Common Bench, in a certain 
plea of treſpaſs on the caſe, to the damage of the 
ſaid Richard and James, aſſignees as aforeſaid, of 
fifty pounds, and have there, Oc. OR 
By ſtat. 5 Geo. 2. c. 27. it is enacted, That 
1 in peculiar franchiſes and jutiſdictions the proper 
« officer ſhall execute the proceſs; this means 
“ where it requires bail,” | 
The printed capias is made to run in the plural 
number; therefore if there is no more than one de- 
| 10 | ſendant 
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Procels. 


1 | 8 Ther = be ſued, add Jabn Doe, or Richard Roe, 


being the uſual names inſerted for that purpoſe. 
George the Third, by the grace of God, of Great 
Britain, France, and Ireland, King, Defender of 
the Faith, &c. to the ſheriffs of London, greeting : 
We command you, that you take Jahn Denn, late 
of London, merchant, and Richard Fenn, late of the 
ſame place, merchant, if they ſhall be found in 
your bailiwick, and keep them ſafely, ſo that you 
may have their bodies before our juſtices at //e/t- 
minfler, on the Morrow of All Souls, to anſwer A. B. 
of a plea, wherefore with force and arms the cloſe 
of the ſaid A. B. at London, they broke, and other 
wrongs to him did, to the great damage of the ſaid 
A. B. and againſt our peace; and alſo that the 
« /aid John and Richard, may anſwer the ſaid A. 


&« according to the cuflom of our court of Common 


„ Bench, in à certain plea of treſpaſs on the caſe, 


„(or whatever the action is) on promiſes, to the 


damage of the ſaid A. of ſixty pounds ;” and have 
you there this writ. Witneſs Sir James Eyre, Knight, 
at Weſiminſter, the 19th day of November, in the 
33d year of our reign, | 
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Capias againſt 


two defendants. 


At- etiam. 


London. Capias for A. B. againſt John Denn,,Pracige, 


late of London, merchant, and Richard Fenn, late of 
the ſame place, merchant, treſpaſs at London, caſe 
for ſixty pounds, upon promiſes, returnable on the 
Merrow of all Souls. | 

7 A. K. Attorney. 
Oath for 30/l. 2d Auguft 1793. 


If the defendant cannot be taken on the capzas 
before the return thereof, then you may have a 
capias by continuance, which is the ſame as the capias 
already printed; and do not add the words (** as 
before we have commanaed you); but the only dif- 
ference is in the præcipe to the nlacer thus, London, 
(l.) Capias by continuance for John Doe againſt Ri- 
card Roe, late of, c. treſpaſs at London, return- 


Capias per 


COntinuai:ces 


able on, &c, The filacer charges ſigning 104: 


and 


IX 
« « — SY Ren 
r ILL 
a4 — — —— * 
4 = 
— — . 7˖*1 , 2 


The day of ſign- 

ing the writ is to 

be ſet down 
thereon. 


If defendant 
lives in a liberty. 


Non omittas ca- 


pias. 


A memorandum 
or warrant is ne- 
cefſary, if ſued 
out in the fi ff 


inſtance, 


Proceſs, 


and ſeal 7d. N. B. Put the date of the firfl writ 


on the precipe. | 

The filacer formerly uſed to make out theſe 
writs on receiving the præcipe; but as there is 2 
great deal more bufineſs done now than for- 
merly, the attornies make them out for expedition 


themſelves. 


And by ſeveral ſtatutes, Every officer or clerk 
of this court, who ſhall ſign any writ or proceſs 
before judgment to arreſt any perſon thereupon, 
ſhall, before the ſigning thereof, ſet down, upon 
ſuch writ or proceſs, the day and year of his ſigning 
the ſame, which ſhall be entered upon the remembrance, 
upon the forfeiture of ten pounds. 5 & 6 . & 
M. c 21. , 3. 9 & 10 . 3. c. 25. þ. 42. 
9 Geo, 2. c. 35. J. 32. Pratt. Reg. C. P. 440. 
441. Barnes 420. | 

If the defendant lives in any liberty where the 
ſheriff, to whom the writ is directed, cannot enter, 
to arreſt the body, make out a non omittas capias, to 
empower him to enter into that liberty. 

The return of mandavi ballivo, which was for- 
merly neceſſary, is now preſumed and diſpenſed 
with ; and the nn omittas capias may now be ſued 
out in the firſt inſtance, without any previous writ 


or ſ return, The writ runs now generally; formerly 


the particular liberty was mentioned, 

George the Third, &c, To the ſheriff of Norfolk, 
greeting. We command you, that you omit not, 
by reaſon of any liberty in your bailiwick, but that 
you enter the ſame, and take John Prieſt, late of 
Thetford in your county, yeoman, and Richard Roe, 
late of the ſame place, yeoman, if they ſhall be 
found in your bailiwick, and keep them ſafely, fo 
that you may have their bodies before our juſtices 
at Meſiminſter, on the Morrow of Al! Souls, to an- 
ſwer James Spratt, in a plea, wherefore with force 
and arms the cloſe of the ſais James at Thetford 
they broke, and other wrongs to him did, to 
the great damage of the ſaid James, and againſt 

| | our 


our peace; and alſo that the ſaid John may anſwer 
« the ſaid James according to the cuſtom of our court 
« of Common Bench, in a certain plea of treſpaſs on 
« the caſe upon promiſes, to the damage of the ſaid 
« James, of 1001,” and have you there this writ. 
Witneſs Sir James Eyre, Knight, at Weſiminſter the 
19th day of June, in the 33d year of our reign. 
Norfolk (ſſ.) Non omittas capias, for James Spratt, 


againſt John Prieſt, late of Thetford, yeoman, treſ- 


paſs at Thetford, caſe for one hundred pounds, 
on promiſes, returnable on the Morroto of All 
Souls, | 


Pd . K. Attorn . 
Oath for 501. 8 7 N na 
Pay filacer ſigning 8s, 6d.; ſeal 15s. 29. 


Formerly, if the defendant could not be found in 
the county where the capias iſſued, or that he did 
not live in the county where the plaintiff intended 
to lay his venue, in order to arreſt him in another 
county, a writ of teſtatum capias iſſued, directed to 
that ſheriff, wherein was recited the firſt writ, 
« and that it was teſtified, teſtatum eſt, that the 


* defendant lurks and wanders in his bailiwick, where- 


e fore he is commanded to take him as in the former 
e capias.” But the court, ſeeing the great incon- 
venience which the practiſers were led into, by put- 
ting in bail in the county where the teſtatum iſſued, 
inſtead of the county where the capias iſſued, in Hilary 
term 1781, made a rule on the ſheriffs to put upon 
their warrants from what county the capras iſſued. 
This not having the full effect intended, in Hilary 
term 1782, the following rule was made: ; 
Whereas in actions where ſpecial bail may be re- 
quired, in caſe- the defendant reſides in a different 
county from that where the cauſe of action ariſes, and 
where it ought to be laid, and may on the part of the 
defendant be compelled to be tried, but on the part of the 
Plaintiff to entitle himſelf ſo to declare, it is neceſſary 
to ſue à capias in the one county, and then a teſtatum 
espias into the other, and miſlakes frequenily happen 
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Ac-etiam, 


Precipes, 


Until lately, if 
defendant did 
not live in the 
county where 
venue /aid, a 
writ of tefiatum 
iſſued. 


Plaintiff may 
declare in a Cif<« 
ferent county 
than that in 
which the arreſt 
was made, and 
no waiver of 
bail, 


Proceſs. 


by putting in bail with the filacer of the county where 


—- U 


Which rule hay 
taken away the 
teſtatum. 


the arreſi is, inflead of that in which the firſt capias 
iſſued, by means 'whereof great expence and delays are 
often occaſioned ; ** It is therefore ordered by this 
court, where an arreſt ſhall be by virtue of a capias 
ad reſpondendum in any county, and bail ſhall be put 
in thereupon, and the plaintiff ſhall think proper 
afterwards to declare in a different county, it ſhall 
not be deemed a waiver of bail: but the recogni- 
zance of the bail ſhall be as effeQual for the benefit 
of the plaintiff, and he may proceed thereon againſt 
the bail, in the ſame manner as if the plaintiff had 
declared againſt the defendant in the ſame county 
in which the bail was put in. 

Which rule without doubt has taken away the 
writ of teſatum capias ; ſo that now, if the defend- 
ant cannot be found in the county where the firſt 
capias iſſued, the plaintiff's attorney, on taking an 
office copy of the affidavit, marked by the filacer 
for the county where the firſt writ iſſued, may make 


cout a capras (as before) into another county; pay 


Reaſon for hay» 
ing the teſta» 
tum, 


Capias now iſ- 
ſues into county | 
palatine. 


Is. for the copy of the affidavit; ſtamp and paper 
15. 7d.; ſigning capias with the new filacer 25. 2d. 
ſeal 7d.; without having any return of the firſt ca- 
pias. N. B. The day the firſt writ iſſued, and the 
county ſhould be marked on the præcipe. 

And the reaſon fer having the teftatum was, that 
the plaintiff loſt his bail, if he declared in any other 
county than that in which the capias iſſued; ſo that 
if the defendant lived in any other county than that 
in which the plaintiff intended to try his cauſe, he 
was obliged to have a teſtatum capias to arreſt him, 
and which he might iſſue in the firſt inſtance, 
though the ſuggeſtion of the capias having iſſued 
was but fiction; yet it being beneficial to all par- 
ties was readily acquieſced in, being one in many 
inſtances to illuſtrate that maxim of law, that in 


ſictione juris conſiſtit equitas, 


If the defendant lives in a county palatine, and 
is to be held to bail, the writ may now be a capias, 
directed to the Chancellor of the county palatine of 
| | Lancaſter ; 


Proceſs. 


Lancaſter; to the Chamberlain of the county pa- 
Jatine of Cheſter ; or to the Biſhop of Durham; 
and not at teſtatum capias as formerly, but the debt 
muſt amount to 20/. Stat. 11 &- 12 WF 3. 6% 


1% 


Directions to be obſerved in Writs directed to Cheſter, 
Lancaſter, and Durham, being the Counties Pala- 
tine. | 


or to his deputy there, greeting, &c. 
or to his deputy there, greeting, Oc. 


fon Lord Biſhop of Durham, or to his Chancellor there, 
greeting, Sc. | N 


George the Third, by the grace of God of Great 
Britain, France, and Ireland, King, Defender of 
the Faith, Ic. to the chamberlain of our county 
palatine of Lancaſter, or to his deputy there, greet- 
ing: We command you, that by our writ under the 
ſeal of our ſaid county palatine, to be duly made, 
and to be directed to the ſheriff of the ſaid county 
palatine, you command the ſaid ſheriff, that he take 
John Knott, late of, &c. yeoman, and Richard Roe, 
late of the ſame place, yeoman, if they be found 
in his bailiwick, and them ſafely keep, fo het you 
may have their bodies before our juſtices at Veſi- 
minſter, on the Morrow of All Souls, to anſwer 
Richard Fenn, in a plea, wherefore with force and 
arms the cloſe of the ſaid Richard Fenn, at Lancaſ- 
de, ter they broke, and other wrongs to him did, to the 


ed great damage of the ſaid Richard Fenn, and againſt 
ar- our peace; * and alſo that the ſaid John may anſwer 
ny the ſaid Richard, according to the cuſtom of our 

in * court of Common Bench, in à certain plea of treſpaſs 


* on the caſe upon promiſes, to the damage of the 
id Richard Fenn of fifty pounds ;” and have 
there this writ. Witneſs Sir James Eyre, Knight, 

| M at 


161 


0 


To the Chamberlain of our county palatine of Cheer, Cheſter, 
To the Chancellor of our county palatine of Lancaſter, Lancaſter. 


To the Reverend Father in God, by permiſ- Durham. 


Capias to the 
county palatine 
of Lancaſter. 


A memorandum 
or warrant on a 
28. 6d. ſtamp 
muſt be filed. 


Ac · etiam. 


162 Proceſs. 
at Męſiminſter, the 19th day of June, in the 330 
| year of our reign, . 
The like to The like form will do for Chefter ; but for Dur- 
ee and ham ſay, We command you, that under the ſeal o 
Gs your biſhoprick, to be duly made and directed to the 
ſheriff of the county of Durham, you cauſe the ſaid 
ſheriff to be commanded, that he take John Knott, 
1 late of, &c. as the former. 
Præc pe. Co. Pal. of Lancaſter, capias for Richard Fenn 
| againſt John Knott, late of, &c. treſp. at Lancaſter, 
and alſo for fifty pounds on promiſes, returnable 
on the Morrow of Al Sculs. 


T. P. Attorney. 
Oath for 2510. 2d Auguſt 1793. 


Take it to the filacer, Mr. Bolton, to ſign; pay 

25. 2d. ſeal 7 d. 

Cinque Ports, If the defendant lives in any of the cinque ports, 
as Haſtings, Romney, Hythe, Dover, or Sandwich, a 
teſtatum is not neceſſary, But the direction muſt 
be, To the conſtable of our caſtle of Dover, or to his 

| deputy there, 

Cap, to the George the Third, by the grace of God of Great 

Cinque Ports. Britain, &c. to the conſtable of our caſtle of Dover, 

A memorandum or to his deputy there, greeting: We command 

3 7 oe go muſt you, that you take John Denn, late of Dover, yeo- 

23, 64, lamp · man, and Richard Ros, late of the ſame place, yeo- 
man, if they ſhall be found in your bailiwick, and 
them ſafely keep, ſo that you have their bodies be- 
fore our juſtices at Veſtminſier, on the Morrow «of 
All Souls, to anſwer Richard Fenn, in a plea, where- 
fore with force and arms the cloſe of the ſaid 
Richard, at Maidſtone, they broke, and other 
wrongs to him did, to the great damage of the ſaid 

_ etiam. Richard, and againſt our peace; and alſo that the 
ſaid John may anſwer the ſaid Richard, according t1 
the cuſtom of our court of Commen Bench, in a certain 
plea of treſpaſs on the caſe,, upon promiſes, to the da- 
mage of the ſaid Richard of 100/, and have you 
there this writ, Witneſs Sir James Eyre, Knight, 

— 


on the Morrow of Al Souls. 


Proceſs. 
at I; minfter, the 9th day of June, in the 33d 


your of our reign. | 

Cinque Ports. ci. for Richard Fenn againſt Præcipe. 
Jobn Denn, late of Dover, yeoman, treſpaſs at 
Maidflane, caſe for 1001. on promiſes, returnable 


T5 Attorney. 


Oath for 501. 2d Auguſt 1793. 


The filacer ſigns this; pay him 23. 2d. ſeal 7 d. 


CITIES and TOWNS having a SHERIFF 
or SHERIFFS., 


Cities of ; | Cities of 2 
Briſtol 1 Canterbury 1 
Coven 2 | Exeter 
boa an | 5 Litchfield, and 1 
Glouceſter SI Worceſter 8 
Lincoln 8 8 | 
London S Towns of . 
Norwich P Kingſton upon Hull E 

and & | Southampton — 

Town of : Pool, an — 
nnn | Newcaſtle upon Tyne 8 
To the meriffs of our To the ſheriffs of our 

city of city of 
Bri/lol Norwich 
Cheſter | Canterbury 
York Exeter 
2 | . . 
Lincoln : | 


To the ſheriffs of our City of Coventry, and county 
of the ſame city. 


To the ſheriffs of our town and county of Mit- 
ting ham. | 
To the ſheriff of our town and county of King /{on 
upon Hull, 
To the ſheriff of our town and county of the 
town of Southampton, 
Ma -- "BG 


How todire& 


the writ, 


Common capias 


to be perſonaily 


ſerved, 


Proceſs. 
To the ſheriff of our city of Litchfield, and 
county of the ſame city. : 


To the ſheriff of our town and county of the 


town of Pool. : : 
To the ſheriff of our town and county of New. 


caſtle upon Tyne, | 

In other counties there can be no difficulty of 
direQting the writ; as, To the ſheriff of Berkfhire, 
unleſs it be a writ of habeas corpus to remove the 
cauſe, Vide title Habeas Corpus, | | 


How to proceed in actions where the de- 
fendant is not to be held to bail. 


IF the cauſe of action does not require bail, or 
if you mean to ſetve the defendant with proceſs 
only, then the Stat. 12 Geo. 2. c. 29. enacts. 
That in all caſes where the cauſe of ation ſhall not 
amount to ten prunds or upwards, in any ſuperior 


ccurt, the defendant ſhall not be arreſted, but ſhall 


Notice, 


Notice to appear 
where debt is 


above 10 l., is 


tequiſite. 


be ſerved per ſonally with a copy of the proceſs. And 
by 5 Ges. 2. c. 27. /. 4. that upon every copy of 
ſuch proceſs to be ſerved, ſhall be written an Eng- 
liſh notice to ſuch. defendant, of the intent and mean- 
ing of ſuch ſervice, to the effect following: 
A. B. you are ſerved with this proceſs, to the intent 
that you may, by your attorney, appear in his Majeſiy's 
court of Common Pleas, at the return thereef, being 
the day of - in order to your de- 
fence in this action. And for which notice no ſee 

ſhall be demanded. | 
Notice in all caſes where proceſs is ſerved in 
this court, though the cauſe of action be above 10ʃ. 
has been held requiſite. Barn. 404. But the K. B. 
held the contraty, 1 Mi. 22. where the court ſaid, 
that there was no occaſion to nut the notice to ap- 
pear at the bottom of the proceſs according to the 
ſtat. of 5 Geo. 2. this being above 101. Willis v. 
Lewis, Proceſs ſerved without any notice to 
| | appear 
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appear is void. Cet v. Turner. Coaks's Rep. 


100. 
George the third, by the grace of God of Great The form ofs 
| Britain, France. and Jreland, King, Defender of the <ommon capias, 
Faith, &c, to the“ ſheriff of d:ddleſex, greeting: „Sheriffs of 
We command you, that you take Peter Roberts, London. 
late of Weſiminſter, in your county, mercer, and 
Richard Rie, of the ſame place, yeoman, if they 
ſhall be found in your bailiwick, and them ſafely 
keep, ſo that you may have their bodies before our 


? 


= juſtices at Weſtminſter, on the marrow of All Souls, This capias will 
= to anſwer John Denn, in a plea, wherefore with do in every c- 
= force and arms the cloſe of the ſaid John Denn at {O01 35 ce. 
—_—_ 7:/imir/ter they broke, and other wrongs to him nant, Ce. being 
did, to the great damage of the ſaid John, and only to compel 
r againſt our peace ; and have you there this writ, os YO 
is Witneſs Sir James Eyre, Knight, at Weſtminſter, 
s. RS the 19th day of Jung, in the 33d year of our 
ot reign. | | | 
o Mr. Peter Roberts, you are ſerved with this pro- Notice, 
all ces, to the intent that you may, by your attorney, 
nd appear + in his majeſty's court of Common Pleas, | 
of at the return thereof, being the third day of No- 
g- vember next, in order to your defence in this action. 
in- Indorſe the attorney's name, place of abode, and the 
g: day ſued out, on the copy and writ. | 
ent Middleſex (fs.) Capias for Jobn Denn againſt pracipe. 
ty's Peter Roberts, treſpaſs at Meſtminſter, returnable on 
ing the Morrow of All Souls, 
- 2d Auguſt 1793. ä J. P. Attorney. 
. | 
; To be ſigned by the filacer ; pay 25. 24. ſeal 7 d. 
| A memorandum or warrant muſt be made out on a 
ol. 25. 64. ſtamp, to be filed at the ſame time, 
B. The word next or inſtant in the notice is of no 
aid, conſequence, or the year. Barn. 425. | 
ap There may be four defendants put in a writ of Four defendants. 
« capias where ſervice only is required, although it be 
3 
> to T. If againſt huſband and wife, ſay, ( Appear for yourſelf, and 
pear wah your wife, | 
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Three things 
obſervable in 
procels, 


Several defend- 
ants, 


Notice to appear 
on the uro die 


p, 18 good, 


Service on the 
return day is 


good. 


Prateſs not to be 
ſerved by a per- 
ſon who can nei- 
ther write nor 
read. 


Proceſs. 


not a joint action, the capias being conſidered as 
mere proceſs to bring the parties into court. 

In the filling up of proceſs not bailable, there are 
three things to be obſerved: 1ſt, In the notice, the 
very day of the return muſt be inſerted, although it 
happens generally on a Sunday. Barnes 293. 
Alſop v. Nicholls, 294. Green v. Watkins. 2d, The 
notice to appear muſt be directed to the defendant by 
the ſame name as the proceſi, being particularly ſo 
expreſſed in the act of 5 Geo. 2. 3d, That the 
name of the defendant muſt be inſerted, as thus: 
& Mr. A. B. You are ſerved,” &c, otherwiſe the 
writ may be quaſhed on motion. | 

And if there be ſeveral defendants named in the 
writ, they muſt alſo be named in the copy. Pra#. 
Reg. 354. And they ſhould be accurately named ; 
for if the name in the notice differs from the name 
in the proceſs, it will be bad. Barn. 409. Crom- 
well v. Goodwin. = 

Capias returnable fifteen days of Eaſter 8th May, 

the notice was to appear 11th May, being the 
guarto die poſt, Court held the notice to appear on 
the guarto die poſi was good, that being the day 
when in point of fact the defendant was to appear. 
Rule why proceeding ſhould not be ſet aſide diſ- 
charged.— N. B. The old practice of putting no- 
tice to appear on the return day, is not done away 
by this determination. Sumner v. Brady. 1 H. 
Black. Rep. 630. | 

28th of April 1768. E. T. This court declared, 
That from this day forward, all meſne proceſs 
ſerved upon the return day thereof ſhall be deemed 
regular, agreeable to the practice of the court of 
King's Bench. 2 Will. 372. 

Court declared, That the ſervice of proceſs by 2 
bailiff, who could neither wrice nor read, was not 
good; and the ftatute intended that proceſs ſhould 
not be ſerved by illiterate perſons, becauſe it directs 
that affidavit ſhould be made of the ſervice of a 
copy of the proceſs. Delafeld v. Jones. 2 

| | | 72 
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| Proceſs. 1 


Rep. 34. Any perſon who can read writing may 
ſerve the copy. Prac. Reg. 345. 
Proceſs muſt be ſerved on or before the return waiver. 
day; but if the defendant take the declaration out | 
of the office, he waives the irregularity. 1 H. Black. | 
222, Whale v. Fuller, 
Proceſs may be ſerved in a peculiar franchiſe by It may.be fervea' 
any perſon who can read writing, for the ſtatute in a franchiſe. 
5 Geo. 2. c. 27. does not make ſuch ſervice void, 

Hal. v. Billy. Cooke's Rep. 96. | | 
The writ need not be ſhewn at the time of ſer- On ſervice need 
vice. Panchand v. Woolley, Barnes 302. ws g __ 
The notice to appear to the writ muſt contain Name mutt be 
the name of the defendant on whom it is ſerved. tothe notice, 

Wargman v. Plank. 1 H. Black. Rep. 100. 1 Wilſ, 

104.; or you may move to quaſh it. The ſame 

practice in the K. B. 1 Wilſ. 104. Behema v. 

James. 8 DE 

If the proceſs be againſt baron and feme, ſervice 1f again baron 
on the huſband is ſufficient for both; and if the and feme. 
huſband does not appear for himſelf and wife, plain- 

tiff may enter an appearance for both. Barnes 412. 

Collins v. Shapland & Ux. 406. Buncombe v. Love 

and Wife. = | 

A complete and true copy of the whole proceſs 17 joint, both 


. muſt be ſerved. Prad. Reg. G. P. 334 If the n ee, 


action be joint, againſt tuo or more perſons, each 
muſt be ſerved with a copy of the proceſs. | 
Irregularity in ſervice of proceſs may be com- Irregularity in 
plained of any time before interlocutory judgment, Hong og 3 
but not after, Barnes 269. Mietberball v. Hawes. 3 a ee 
Pratt. Reg. 355. FJemmett v. Veyer. tory judgment, 
If the proceſs be directed into a county palatine, If common pro- 
the defendant is to be ſerved with a copy of the pro- ceſs gointa a pa- 
ceſs, and not with the mandate thereupon from the "_— that to be 
b:ſhop, or chancellor to the ſheriff. Barnes 406, 
Byres v. Whitaker, | 8 
If the defendant complains of an irregularity in If complaint is 
the proceſs, or notice ſubſcribed, he muſt annex made ef anyiv- _ 


* o * v la f 
the copy to his affidavit, that it may appear to the bo pats 


court, muft annex copy 


M 4 | A miſtake to affidavit, 


168 
A miſtake in 


proceſs is cured entering an appearance, but not if plaintiff enters 


by appearance, 


Services 


Put through the 


cre vice of a door, 


+ Joint ation, all 
muſt be lerved. 


Capias per con- 


tiauance * 


Capias miſſing 
one term in its 
: return, bad. 


or ſerved with a copy of it, and you do not pro- 


| Proceſs . 


A miſtake in proceſs is cured by defendant's 


it according to the ſtatute, Weſtall v. Finch. Barnes 
oo: | 
, Copy of proceſs being tendered to defendant at 
his houſe, and he refuſing to accept it, held leave 
ing it there was good ſervice. Mood v. Dodg ſon, 
Barnes 278.— N. B. This means at the time. | 
Copy was put through the crevice of a door to 
defendant, who had locked himſelf in, the nature 
thereof being at the ſame time explained to him, 
held good. Barn. 405. Smith v. Wintle. 
Held, that a copy of proceſs incloſed in a letter 
delivered to the defendant, who opened ſame and 
took out the copy, was good ſervice, Buſwell v. 
Roberts, Barnes 42.2. 8 | | 
Proceſs delivered without the filacer's name to it 
held good. Rep. & Caf. in pr. 106. Morley v. 
Johnſon. 1 H. Black. Rep. 120. Froſt v. Eyles. 
In a joint action where there are ſeveral defend- 
ants, every one muſt be ſerved before declaration, 
otherwiſe freſh proceſs muſt be ſued out: for until 
all the defendants be ſerved, the plaintiff cannot 
declare: and if ſome are not found, the plaintiff 
muſt proceed to outlawry againſt them. Prad. 

Reg. 301. Ca, 
If the defendant cannot be taken on the firſt writ, 


poſe to outlaw him, ſue out a capias by continuance, 
and in that caſe you need not put the words in the 
writ, at before we have commanded you,” for the 
præcipe left with the filacer has the words, ** capias 
per continuance,” which ſhews there has been a 
former writ ; and ſo the ſame with the third, or 
any other number of writs: pay ſigning 104. 
ſeal 74, Put on the præcipe the day the firſt 
writ iſſued. | : 
Capias ad reſpondendum, teſted in Trinity Term, 
and returnable in Hillary Term following, miſſing 
Michaelmas, is void ; and plaintiff is liable to treſ- 
paſs and falſe impriſonment ; for he cannot py 

; 7 under 


Proceſs, 

under a void or irregular proceſs. 3 Wilſ. 3z4t. 
Parſans v. Lloyd. There is a difference between 
writs of meſne proceſs and writs of execution ; for in 


the caſe of writs of meſne proceſs, if a term by omit- 
ted between the tefte and return, the cauſe is out of 


court; but that is to be underſtood in perſonal 


actions. In the caſe of a writ of execution the cauſe 
is come to its end. De Grey Ch. J. vide 1 Lord 
Raym. 775. Shirley v. Wright, where theſe diſ- 
tinctions are well taken. 2 Roll. Rep. 442. vide 
2 Black. Rep. B46. S. C. | 
An advantage cannot be taken of the irregularity 
of proceſs, without having it returned and before 
the court, Perrott v. Heele, 3 Will. 58. 
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Definition ef | 
bail. 


the freeing or ſetting at liberty of one arreſted or 


Why called bail. 


* 


Bail and main» 
prize, the differ- 
eace. 


hands of thoſe that bind themſelves for his forth- 


for that purpoſe authoriſed, that he ſhall appear at 


him themſelves to ſecure his appearance, as his bail 


[ 70 ] 


Special Bail. 


JAIL, Ballium (from the French bailler, which 
comes from the Greek Ba M, and ſignifies to 
deliver into hands), is uſed in our common law for 


impriſoned upon any action, either civil or erimi- 
nal, on ſurety taken for his appearance, at a day 
and place certain. Brad. lib. 3. tract. 2. c. 8. 

The reaſon why it is called bail is, becauſe by 
this means the party reſtrained is delivered into the 


coming, in order to a ſafe keeping or protection 
from priſon ; and the end of bail is, to ſatisfy the 
condemnation and coſts, or render the defendant 
to priſon. „„ ER 
Bail and mainprize are often uſed promiſcuouſly 
in our law books, as ſignifying one and the ſame 
thing, and agree in this notion, that they fave a 
man from impriſonment in the common gaol, his 
friends undertaking for him, before certain perſons 


a certain day, and anſwer whatever ſhall be odjected 
to him in a legal way. 2 Haw. P. C. c. 88. 4 Inſt. 
180. The chief difference is, that a man's main- 
pernors are barely his ſureties, and cannot impriſon 


may, who are looked upon as his gaolers, to whoſe 
cuſtody he is committed, and therefore may take 
him upon a Sunday, confine him till the next day, 
and then render him. 6 Mod. 231. 12 Mud. 
275. 
In 2 Black. Rep. 1273. It is there held, bail zo the 
ſheriff cannot take detendant on a Sunday in order 
to ſurrender, | 
Bail to the ſheriff is denominated bail Below, in 
oppoſition to that bail which is afterwards _ in 
| when 


Special Bail. 


when defendant does appear upon the return of the 
writ, and which is called bail above, 

The ſtat. 23 H. 6. c. 10. allows 204, for an 
arreſt, and the bailiff 44. forfeiture 40/, Vid: 
5 410d. 225. The prothonotaries allow now 105, 
64. in town; in the country 11. 15. for arreſt; 
and for taking defendant to gaol xs. per mile, if at 
a diſtance, In the King's Bench the maſter al- 
lowed for arreſt, in the county palatine of Lancaſter, 
11. 15, each defendant, though the juſtices had 
ſettled 21. 2s. each defendant, The court, on 
motion to review the taxation, ſaid, that the juſ- 
tices in ſeſſions had no authority to fix fees for the 


Fees for arreſt, 


King's Bench 
determinations 


court of King's Bench; and that if the bailiffs 


ſhould in future exact more than the uſual ſum, 


they might be guilty of extortion in taking more 


than was allowed, colore Mi. 3 Term Rep. 417. 


What perſons may or not become bail. 


By rule Mich. 6 Geo. 2. Reg. 5. It is ordered, that 
after the laſi day of this term, no attorney of this or any 
other court, or any perſon pratiifing as ſuch, ſhall be 
bail in any ſuit or ation depending in this court. It 
has been held, that under this rule articled clerks 
to attornies cannot juſtify as bail, Laing v. Curdall. 
1 H. Black. Rep. 76. | | 

Notwithſtanding this rule, it has been held, that 


an attorney, though he cannot be allowed to juſtify, 


yet he is /afficient bail to ſurrender without juſtifica- 
tion. Fackſon & Trinder, 2 Black. Rep. 1180. 

By rule Hil. 7 Geo. 2. It is ordered, that na 
ſheriff”s officer, bailiff, or other perſons concerned in 
the execution of proceſs, ſhall be permitted or ſuffered 
to become bail in any attion or ſuit depending in this 
court. 

It has been determined, that a ſummoning of- 
ficer to the ſheriff of Middl:ſex, for warning juries, 
Sc. and who was ſecurity to the ſheriff for his 
brother, and formerly had been a ſheriff's officer 
10 for 


No attorney t 


be bail. 


An attorney may | 
be bail to render. 


No officer to be 


bail. 


” 


A ſummoning 
otficer within 
the above ule, 
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of prudent jealouſy, and therefore the court would not 


Perſons out- 
lawed, 


Special Bail. 
for ſerving writs and making arreſt, is within the 
above rule; for the rule is founded upon principles 


ſet a precedent for evading it. Bolland v. Prit- 
chard, 2 Black. Rep. 799. | | 

Perſcns outlawed after judgment cannot be bail; 
nor any one convicted of perjury z and the court of 
King's Bench allowed him to be aſk-d, whether he 


has not ſtood in the pillory for perjury. 4 Term 
Rep. 440. King v. Edwards, So a foreigner if 


he has not property in England. 5 Burr. 2526. 


 Boday v. Leyland. But in this court, not having 


A Frenchman 
permitted to juſ- 
diy. 


effects here, is not ſufficient to reject. Black. 444. 
Eſpecially if defendant is a foreigner. bid. 1323. 
A Frenchman who had reſided in England twelve 


years, in a houſe at 45/. per annum, as a factor for 
Birmingham goods, and ſworn himſelf worth 20001. 


in the bank of Paris, but had no conſiderable pro- 
perty in England, was admitted to juſtiiy as bail for 


180 J. the defendant being himſelf a foreigner. 


Andrew Queſnel, the other bail, not underſtanding 
Engliſh, Anſelme was ſworn to interpret, and upon 


examination was alſo juſtified. Chriſtie v. Filleul. 


Bail who live in 
the verge- of the 
coutt good. 


2 Black. Rep. 1323. 

| It is no objection to bail, that he lives within 
the verge of the court, without other ſuſpicious 
circumitances, ſuch as being in debt, proteQed, &c. 
But it being ſworn ſhe was going to leave her 
houſe in Spring Gardens, and then in treaty for 
another out of the verge of the court, ſhe was ad- 
mitted. The other bail ſworn and examined by 
an interpreter, Glead v. Mackay. 2 Black. Rep. 


Within 
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Special Bail. 8 173 


3 Within what time to put in bail In 
London and Middleſex, 


The defendant having given a bail bond to the 
ſheriff for his appearance, he muſt, to diſcharge 
ſuch bond, put in ſpecial bail to the action; for his 
appearance can be effected by no other means; by 
which they become bound either to ſatisfy the debt 
and coſts, or render their principal into the cuſtody 
of the warden of the Fleet, provided judgment be 
given againſt the defendant, and defendant himſelf 
ſhould fail ſo to do. And ſuch bail above may be 
put in before the return of the writ, after an arreſt, . 
but never before arreſt, without conſent ; for if the 
plaintiff diſlike ſuch bail, he may cauſe defendant 
to be arreſted, and a bail bond given to the ſheriff 
in a regular way. Barn. 83. Huggins v. Bum- 
briige, | | | 
If the defendant's attorney has undertaken to put 
in bail at the requeſt of the defendant, he may put in 
bail above to diſcharge ſuch undertaking, it de- 
fendant does not provide bail in due time; and I 
_ it, ſuch bail may take defendant, and render 
im, | 
Two perſons at leaſt muſt become bail for the de- 
fendant; and in this court, the defendant himſelf 
may become bound with them. Barnes 60. 

y rule Trin. Term, 30 Geo. 3. It is ordered, New rule for the 
that no bail-bond taken in Lenden or Middieſex on ſettling the prac- 
proceſs returnable the firſt return of any term, ſhall (Fc profec. 

be put in ſuit until after the fifth day in full term; tion on bail- 
and that no bail bond taken in any other city or bonds. 
county by virtue of ſuch proceſs ſhall be put in ſuit 
until after the ninth day in full term; and that no 
bail- bond taken in London or Middleſex, on proceſs 
returnable en the /econd or any ether ſubſequrnt re- This role is ex- 
turn of the term, ſhall be put in ſuit, until after the nag rs 
end of four days, excluſive of the day on which ſuch Co eo 
proceſs ſhall be expreſſed to be returnable ; and 
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Special Bail, 


that no bail-bond taken in any other city or county, 


by virtue of ſuch laſt proceſs, ſhall be put in ſuit 
until after the end of eight days, excluſize of the day 
on which ſuch laſt proceſs ſhall be expreſſed to be 


returnable, on pain of having all proceedings ſet 
_ aſide with coſts. | : 


The days allowed for putting in bail are reck- 
oned, excluſrue of the one day, and incluſive of the 
other: the Gch of November is the firſt day of 
term. Bail is to be put in the xoth this year, as 
Sunday is the laſt day. | 

If the laſt of the four days at any time happen on 
a Sunday, the party has all the next day to put in 


bail. If the writ be returnable on the morrow of 


St. Martin, being the 12th, then bail is to be put in 
the 16th-of November. In eight days of St. Mar- 
tin, being the 18th, bail to be put in 22d. In fif- 
teen days of St. Martin, being the 25th, bail to be 
put in the 29th of November, | 
If a term ſhould begin on a Monday, bail muſt 
be put in Friday evening. 


How to put in bail in town on a Capiase 


Go to the filacer of the county where the writ 
iſſued, with an ab/tra#? of the writ, the names and ad- 
ditiens of the bail, who will enter them in his book 
kept for that urpoſe; deliver him at the ſame time a 
memorandum or warrant to defend on a 23. 64. 
ſtamp, as directed by fat. 25 Geo. 3. c. Boz and he 
or his clerk will attend at the judge's chambers with 
the bail, and take the recqgnizance ; pay him in term 
time 125. in vacation 195. ; if taken at the judge's 
houſe, pay 35. 4 d. more: but if the filacer cannot 
attend, the recognizance may be taken in his ab- 
ſence on a double 124. ſtampt parchment, called a 
bail-piece, before a judge, upon bringing a true ab- 
{tract of the writ, Rule Hil, 8 Geo, 2, the form 
of which will be as follows: 


Jn 


* 


n 


n 


_ {Tzken and ac- ? Jobn Mann, of Gutter-lams, Cheapfide, London, 


1 oe» ® „ re 


IL_—_— 


| In the Common Pleas. 3 | : 
Michoelmas Term, in the thirty-fourth year of the reiga of King 

George the Third, 

Landon (ſs.) Capias againſt Richard Fenn, late of London, yeoman, C:unty, muſt be 


4 


- 


| Bail-piece, 


at the ſuit of Fobn Lern, for 1007, upon pro-] the tame as in 

J. D. Attorney ( miles, returnable on the morrow of All Souls. the writ. 

tor defendant. Affidavit for 501. | 

Bail are, Richard Knox, of Fleet-flreet, London, jeweller, 

and 

knowledged, &c. ſilverſmith. 2 _ 
1 Theaiefemrtamr boon tmrocs l, 

To | Each of the bail in gol. OO 


If the defendant be not preſent, and does not en- it the defendant 
ter into the recognizance, then the bail are always is not preſent. 
dound in double the ſum ſworn to. If the de- 
ſendant be preſent, he is bound in double the ſum 


ſworn to; and each of the bail in the ſum ſworn to 


The attorney at the time of putting in bail muſt Memorandum to 
depoſit a memorandum or minute of his warrant to de filed. 
defend, ſtamped with a 2s. 64. ſtamp, with the 
filacer : the form will be as follows: Rs 


In the Court of Common Pleas. 


London, to wit. J. D. is retained to defend by w. nagt to de- 


Richard Fenn, as his attorney, at the ſuit of John fend. 
Denn. | 


Entered or filed of record) J. D. defendant's at- 


the day of torney (if by an a- 
in the 34th year of King ( gent, add) by J. M. 
George the Third. J his agent. 


In this caſe you deduct from the fees to the 
filacer the ſtamp for the bail piece, 2s. 
Time to put in bail may be obtained by takin 
out a ſummons before a judge; but his order wil 
5 upon terms of putting the plaintiff in the ſame 
ate. 
if the bail be put in in due time, there is no ne- 
ceſſity for notice to be given to the plaintiff's attor- 


ney; if not, there is. Daukins v. Read, 1 H. 
Black. Rep. 529, LO oe nd 7 


In 
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In the King's Bench notice is to be given. Vide 
R. M. 16 Car. 


In the Commons Pleas, 


11 
t 


Jobn Denn, Plaintiff, 
d 


Between an 
Richard Fenn, Defendant, 


Notice of bait, Take notice, that ſpecial bail was this day put 
| in with the filacer for the defendant in this cauſe, 

before the honourable Mr. Juſtice Gould, at his 

chambers in Serjeant's Inn, Chancery Lane, London, 

and the names are Richard Knox, of Fleet Street, 

London, jeweller ; and John Mann, of Gutter Lane, 

Cheapſide, London, jeweller ; dated the 11th day of 


14 November 1793. . 
O 3 . 


To Mr. G. H. attorney J. K. attorney for the 
for plaintiff, defendant. 


| One of the bail was deſcribed of a particular 
Deſcription of place dealer and chapman, where he could only have 

Juſtify, been deſcribed as a pedlar. As the plaintiff's attor- 
1 ney had found out the bail, the court held the de- 
ſcription would do. Mr. J. Wilſon mentioned a 

caſe, where one of the bail, in a former action, 

was deſcribed to be a trader of the company he be- 

longed to, inſtead of the trade he carried on: this 

caſe held to be bad. Biſhop v. L. Maſbey, Trin. 


33 Geo. 3. 
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Of excepting to Bail, 
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The bail when put in, muſt be either accepted, 
a or excepted to, by plaintiff, 3 
1 =o If the plaintiff is not ſatisfied of the ſufficiency of 
1 8 the bail, he may except againſt them, and oblige 
. them thereby to appear in open court (Mit be a town 


cauſe) to juſtify their ſufficiency, which is done by 
their {wearing themſelves to be houſekeepers and re- 
| ſpectively 
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| them, 


ſpeAively worth, if the defendant be bound with _ 


the ſum ſworn to; if he be not bound, then 
double the ſum ſworn to, after all their debts are 

id. = | hat PE 
2 rule M. 6 Geo. 2. It is ordered by the Lord 
Chief Juſtice, and the reſt of the juſtices of this 
court, that from and after the laſt day of this pre- 
ſent term, in all caſes wherein bail bonds ſhall be 
taken, and the ſame bail is put in above, the plaintiff 
may except againſt ſuch bail. | „ 

Curia. We have determined over and over May except to 
again that the plaintiff may except to the bail, 2 8 
though they are the ſame perſons that became may eg 
bound to the ſheriff; and that defendant” cannot 
move to ſtay proceedings on the bond, before he 
has put in and juſtified bail in the original action. 

Boughton v. Chaſfey, et al. 2 Wilſ. 6. Barnes 63. 
Ormond v. Griffth., - 1 1 

If the plaintiff be diſſatisfied with the bail above, Exception to be 

he may except againſt them at any time within in 20 days, 


| twenty days after notice given of putting in the ſame.” 


R. 5W.S& M. © 

Court declared it to be a ſtanding rule in prac- Exception muſt 
tice, that in all caſes of exception to bail, ſuch ex» de made in fila» 
ception ſhould be made, either in the filacer's book, — hon 


or on the bail piece, Buſby v. Walker. Cooke's Rep. 


| 55. Satchell v. Lawes, Barnes 88. 


The court held that an exception in writing on And notice muſt 


| the bail-piece, and notice thereof to defendant's be given, 


attorney, are both neceſſary. Goſwell v. Hunt. 
Barnes 101. NY 0 $23 ge | 

Bail was put in before the return of the writ and Bail put in before 
previous to the arreſt; notice was given: plaintiff's — 
attorney regarded not the notice, but arreſted de- Jani > in 


tendant, and he being in cuſtody, moved for a ſu- time held goods 


Per ſedeas; and it appearing that plaintiff had not 2 


excepted againſt the bail within twenty days after 
notice, the court were of opinion that the bail 
ought to ſtand, and made rule abſolute, Huggins 
v. Bambridge. Barnes 8 1. als 

225 0 « Denn 
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Notice. 


Exception regu- 
larly entered, 


and verbal notice 


iven, yet ſheriff 
is not liable, for 
notice ought to 
be given in 
writing, 


Special Bail, 
Denn againſt Fenn. I have excepted againſt 


& the bail put in for the defendant in this cauſe, 


« Yours, &c, J. D. attorney for the plaintiff.” 
Exception entered in filacer's book, of which 
defendant's attorney had verbal notice, afterwards 
gave notice to juſtify, he attempted to. juſtify, but 
the bail were rejected. Rule to bring in the body 
expired, and no bail being juſtified, an attachment 


was granted. Motion to ſet it aſide, Cur. Where 


there are two parties, and one takes a ſtep previous 


to which the other ought to have taken a ftep, the 


former waives the obligation which the latter was 
under, as between themſelves, but not as relating 


to a third perſon, Here the waiver by the defend- 


ant if one, was not a waiver by the ſheriff. Rule 
abſolute. Cohn v. Davis. 1 H. Black, Rep. 80. 

Motion to diſcharge a rule to bring in the body, 
defendant had put in bail, and no exception. But 
defendant had given notice of juſtification. Court 
held, that though there was a waiver as between 


the parties, the irregularity was not cured. as re- 


ſpecting the ſheriff, Rogers v. Mableback. 1 H. 
Black, Rep. 106. ee 


Juſtification. 


If the plaintiff except to the bail, the defendant 
muſt give two days notice in all caſes, the one day 
excluſrue, and the other incluſive to juſtify—as Mon- 
day tor Wedneſday, Barn. 82. 88. But Sunday is 
no day ; ſo that Saturday for Monday will be bad, 
Ibid. 303. Gregory v. Reeves, Sunday being no 
day in law, the King's Bench allow one day ſuf- 


ficient notice excluſive to juſtify, if they be the ſame 


Bail to be per- 
ſected in four 
days aſter excep- 


tion, 


bail: but the King's Bench require a notice to be 


given of the bail being put in. This court other- 


wiſe; which I take to be the reaſon for two days 


notice being required, 
By the rule Trin. 3 & 4 Geo. 2. It is ordered, 
that from and aſter the laſt day of this term, if 
| "BD" ſpecial 
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ſpecial bail put in by the defendant be excepted 
to, the defendant ſhall perfect his bail within ſour 
s after exception taten; in default whereof the 
plaintiff ſhall be at liberty to proceed on the bail 
bond. | | | 
Notice to juſtify three bail is irregular. ' You 
may as well give notice of threeſcore, and ſend the 
plaintiff to inquire after them all over London. 
Bail diſallowed. Allen v. Keyt. 2 Black, Rep. | 
1122. ; _ | Ins 
If exception be taken to the bail in vacation, it 17 exception be 
has been held, that notice to juſtify need not be in vacation, how 
given within four days after ſuch exception, but at dee WOE 
any time in the vacation, ſo that there be two 
days notice before the firſt day of the next term. 
Brown aſſignee v. Gardner and others. Vide Barnes 
101. Fowlis v. Gravenor, ſame point. | 
If after exception and before juſtification plaintiff What isa _ 
declares in chief, and not de bene eſſe conditionally, it waiver of bail] 
is a waiver, and the bail need not juſtify, Cooke's | 
Rep. 81. 156. Barn. 105. So it before bail juſ- 
tified the plaintiff demands a plea, it is a waiver, 
Barn. 92, | | 


If fame bail juftify. 
If the ſame bail put in are to juſtify, then the 
Notice of juſtification will be thus : | 


In the Common Pleas. = 
„ Denn v. Fenn. 


Take notice, that the bail already put in for the Notice ofjuſtify- 
above defendant in this cauſe, and of whom you have int he ſame bail. 
had notice, will, on Thurſday the 14th of this inſtant If no notice al- 
November, juſtify themſelves in open court, as good ready given, add 


and ſufficient bail for the. defendant, Dated this OT. 


12th day of November 1793. bail, 
| So Tours, &c. | 
Mr. F. K. Attorney F. B. Attorney for the 


for Plaintiff, Defendant. 


N 2 If 


How to juſtify 
In 


may be ſworn in 
court of the ſer- 
vice of notice, 


_ 
by 


29 — 0 
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> Afdavit of the 
ſervice of notice de 
of juſtification, 


Spetial Bail. 


If defendant changes his attorney without leave 
of the court, and gives notice of juſtifying his bail 
by his new attorney, it is irregular, and plaintiff is 
not bound to accept ſuch notice. 2 Black, Rep, 
1323. Kaye v. De Maitos. So in King's Bench, 
Doug. 217. | | 

Notice muft be ſerved on plaintiff's attorney 
perſonally, or on one of his clerks ; it may be left 
at his houſe with his ſervant. | | | 

The evening preceding the day of juſtification, 
an affidavit on the above notice is to be made on a 
treble ſixpenny ſtamp paper; which is to be ſworn 
before a judge; pay for the oath 2s. ; then ſpeak 
to the filacer, to attend with the bail-piece, or 
book in which the names of the bail are entered, 
at MWeſiminſter; pay him for ſame 5s. 4d. give 
your affidavit to a ſerjeant with inſtructions there- 
on indorſed, ** To move to juſtify the within bail,” 
fee 10s, 64. : have your bail ready at the fitting of 
the court, who will be called for; and when 
ſworn, pay the fees of the court to one of the 
criers, Viz. 35. 6d. This being done, in the even- 
ing go to the Secondaries Office, No. 1, King's 
Bench Walks, in the Temple, and get the rule for the 
allowance of bail drawn up; pay 45s. 6d.; ſerve 
the plaintiff's -attorney with a copy; and it is a 
rule in this court, in all caſes, 10 ſhew the original 
rule at the ſame time. The rule muſt be drawn up 
and ſerved. The King's Bench have held, that 
unleſs it be ſo, bail is not perfected. 4 Term Rep, 
493. When this is done, the bail are perfected, 
and if declaration be delivered, the plaintiff's at- 
torney may now demand a plea, 5 


FFF Nee 6 : 1 7 : 
%%% Bn Se TO St Da CE ĩ ̃ ͤ —¶üôęsn’ au, o nn ES TCR FROG Co 

1 33 Ie lg oY, ?! ed ial th rk Koe'F) 

; N !!!. ... ß ĩͤ a ES 

> 7 * Paz * r „ e 
5, 4 POST Way? 8 
wo EI ABLE a SY _ 1 N 
b . : ID 8 


In the Common Pleas. | 
Jabn Denn, Plaintiff, 

Between and | 
Richard Fenn, Defendant. 


F- G. clerk to E. H. of, &c, attorney for the 
endant in this cauſe, maketh oath and ſaith, 
9 Tha 
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Spetial Bail. 


That he did, on the 12th day of Nov. inflant, 
perſonally ſerve J. K. the plaintiff's attorney, with 


a true copy of the notice hereto annexed. 


If you ſerve the ſervant of plaintiff's attorney or 
clerk, ſay, ** Served Mr. J. K. the plaintiff*s attor- 
« ney in this cauſe, with a true copy of the notice 
« hereto annexed, by delivering the ſame to the clerk, 
« or ſervant of the ſaid J. K. at his houſe in Ser- 
« jeant's Inn, in Fleet- ſtreet, London.?“ 
Bail cannot juſtify at a judge's chambers in va- 
cation, unleſs by conſent, although the attorney 
for the plaintiff attended and examined them, 


Hawkins v. Plomer and another. 2 Black. Rep, 


1064. Barnes 101. 6 I 
The praQtice of the King's Bench is otherwiſe 


where a defendant is in cuſtody, 


To ſave expence, the attorney for the plaintiff 
frequently accepts of the bail being juſtified before 
a judge, if he is ſatisfied of their ſufficiency; in 
this caſe the plaintiff's attorney attends in perſon, or 
gives a note in writing to the filacer of ſuch his con- 
ſent ; then go with the filacer to the judge's cham- 
bers, and the bail, who will juſtify before the judge, 
pay filacer 56. 44. The court of King's Bench 
having ſaid, that a fee to the attorney for the con- 
ſent ſhould no longer be endured, I ſhould not ad- 
viſe an attorney in this court, to accept one, 


Of oppoſing the Bail, 


When bail are brought up to juſtify, they may, 
and frequently are oppoſed ; the grounds of which 
are various: as, that he is an attorney, or an at- 
torney's clerk, ſheriff's officer, bailiff, or other per- 
ſon concerned in the execution of proceſs, keeper of 
any priſon, Marſhalſea- court officer, ſerjeant at 
mace, ſummoning officer of the Sheriff's court to 
warn juries. 2 Black. Rep. 799. Perſons out- 


lawed after judgment, perſons convicted of perjury. 


2 Black. 956. not a houſekeeper, not being worth 
double the ſum ſworn after payment of all their 


N 3 juſt 


8 i 
1 2 


Cannot juſtify at 
chambers. | 


How to juſtify 
at chambers, - 


H. Black, Rep. 
76. 
R. H. 7 Oeo. 8. 
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Additional bail 
muſt be put in 
before notice of 
juſtification can 


be given, 


Bail muſt atu- 
ally have become 
ſo,” before notice 
of juſtification 18 
siven. 


Additional bail 
ale to juſſify, 
though not ex- 
cepted to. 


Special Bail. * 


Juſt debts, uncertificated bankrupts, perſons aſſum- 


ing fictitious names, 21 Fac. 1. c. 26. 2. 4& 5 
N. & AM. c. 4. J. 4. being liable to be put in the 
pillory, perſons having been frequently become bail 
before, without being able to ſay how often, or 


what ſums, or in what actions, after the expiration 


of the rule to bring in the body; and laſtly, a ground 
of oppoſition is any defect or irregularity in the 
notice of putting in or of juſtifying bail, or in the 
ſervice thereof, In caſe of added bail, if they have 


not become ſo before any notice of juſtification. 


x H. Black, Rep. 291. 


Of adding Bail. 

If the ſame bail that are put in, are not to juſtify, 
and you mean to add and juflify 2 bail ; in that 
caſe, before the notice to juſtify ſuch bail is given, 
you muſt add the bail ta thoſe already put in, before the 
time that notice for the juſtification of ſuch new bail is 
delivered, as will appear by the following rule of 
Mich, Term, 18 Geo, 3, It is ordered by the court, 
that from and after the laſt day of this preſent term, 
no perſons who ſhall become ſpecial bail for any 
defendant or defendants, in any action or ſuit de- 


pending in this court, ſhall be permitted to juſtify 


themſelves in open court as good and ſufficient 
vail for any ſuch defendant or defendants, unleſs 
ſuch perſons did actually become bail for ſuch defendant 
or defendants, before the time that notice for the juſlifi- 
cation of ſuch bail was delivered to the plaintiffs at- 


 Torney or agent, 


- The additional bail were going to juſtify, when 
it was objeted by Bend, Serjeant, that it appeared 
from the notice of juſtification, that they had not 
attually become bail, before that notice was given, ac- 
cording, to the above rule. This was holden to be 
a ſufficient objection, and the bail were rejected. 
Collier v. Godfrey. 1 H. Black, Rep. 291, 

If after exception to the bail put in, the defend- 
ant wiſhes to add further bail, the additional bail 
muſt be added, and alſo juſtify themſelves in court, 


D — = 


Special Ball. 


and in default of juſtifying, he may proceed on the 
bail- bond. | b . 


within the four days after ſuch exception, witneut 
waiting for a new notice; for the court do not oblige. 
the plaintiff to make exception to ſuch new. bail; 


s 
5 @ 
F 25 S 
A , * T.+ 
* . 
3 
** 
* * 
4 n 
: ” Bb 
0 


o 
* 
1375 


By this rule, it doth not ſtrike me that there is ConftruQiong 


any neceſſity for giving notice of the adding ſuch 
bail ſeparately, but a notice that they are added to 


* - 
- 
*. 
. 


the bail already put in, and that they will on ſuch a 


day juſtify, two days notice (excluſive of the one 
day, and incluſive of the other) will do dne ſaay 
for F. * iday. 8 | 


Ll 


Notice that bail would be added and 48 on 


ſame day, the court held it a bad notice. E. T. 
33 Geo. 3. Anon. | 


In the Common Pleas. | 


Between ang 

Richard Fenn, Defendant, 
Take notice, that Aaron Moſes, of Duke's Place, 
London, merchant, and George Duke, of Hatton- 
 fireet, near Holborn, in the county of Middleſex, 
broker, did this evening add themſelves to the bail 


already put in for the defendant in this cauſe, before 
the honourable Mr. Juſtice Gould, at his chambers 


in Serjeant's Inn, Chancery-lane, London; and that 
they the ſaid Aaron Moſes and George Duke will, on 
Thurſday next, juſtify themſelves in open court as 
good bail for the ſaid defendant. Dated this 12th 
day of November 1793. 3 


Jahn Denn, Plaintiff, 


o 


— 1 


Notice of adding 
and juſtifying 
two bail, 


Your's, &c, 3 
To Mr. G. H. Attornex F. K. Attorney for 
for the Plaintiff. the Defendant. 


If you add but one to the bail already put in, and 
he with one of the other juſtifies, then your notice 
will be as follows, after ſuch one has been added 


and put in before the judge, according to the new 


rule, 


N4 Take 


8 „ 


* 


Spetial Bail. 


Notice of aiding Take notice, that E. F. of, Cc. was laſt night 


and juſtifyin 
one bail. : 


added to the bail already put in for the defendant in 


this cauſe, with the filacer, before the honourable 


Mr. - Juſtice Gould, at his chambers in Serjeant's 
Inn, Chancery-lane, London; and that he, together 


with Fohn James, one of the bail already put in for 


the ſaid defendant, and of whom you have already 


One bail efteem- 
ed as no bail, 
not ſufficient to 
ſurrender, 


4 „ 


Of exonerating 
* 


Bail excepted to 
and not juſtify. 
ing, are as no 

0 


had notice, will, on Thurſday next, juſtify them- 


ſelves in open court as good and ſufficient bail for 
the ſaid defendant. Dated, &c., 

Take the added bail to the judge's chambers, 
with the filacer ; pay bim for adding 7s. 44, and 


then you proceed to juſtify as before. 


Cafes reſpecting Bail. 


Two perſons at leaſt muſt become bail for the 


defendants; the putting in one bail only is eſteemed 


as no bail, not even ſufficient to ground a ſurrender 
upon, though it be done immediately; and the 


15 plaintiff in ſuch caſe may proceed on the bail-bond 
notwithſtanding the ſurrender. Barnes 60. Stetward 


v. Biſhop. 85 


Iff bail are excepted to, and do not juſtify, but 


others are added, who do, the names of the former 


bail ſtill continue on the bail piece, until a rule of 


court be made for ſtriking them out: therefore they 


muſt move the court, or apply to a judge by ſum- 


mons, to be exonerated. ide 1 Black, 462. Say 


309. Bur, 2107. 1 Wilſ. 337. 


* Surrender before juſtifying. 


[f the plaintiff has taken the bond and put it in 
ſuit, bail muſt juſtify before ſurrender. A. 31 
Geo. 3, : 1 

When bail is excepted againſt and cannot juſtify 
themſelves, they are conſidered as no bail, and 


therefore 


Special Bail. 


therefore cannot render the defendant to priſon; 
but other freſh bail may be put in, and before any 
exception taken on them, they may render him to 
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priſon in diſcharge of themſelves. Per totam curiam. 


3 Wil. 50. ; 
After many nugatory notices of juſtification, the 
defendant's bail appeared in court to juſtify, One 
was allowed, and time given to enquire after the 
other. On the ſame night the ſame bail, one not 
being juſtified, ſurrendercd the defendant in diſ- 
charge. Greſe moved for an attachment againſt 


Bail need not 
juſtify, in order 
to ſurrender, 
though a rule to 
bring in body. 


the ſheriff, for not bringing in the body. Malter 


ſhewed for cauſe the ſurrender; to do which the 
bail need not juſtify : and of that opinion was the 
court, and diſcharged the rule, upon Creſiley the 
attorney's conſenting to pay the coſts of the frivo- 
Jous notices to juſtify. Mitebell v. Morris. 2 Black. 
Rep. 1179. | | | 

Notice of bail 11th of May given—the 17th 
exception entered—Rule to bring in the body on 
that day, and ſerved on ſheriff—On 19th notice of 
juſtification was given for 21ſt—The 21ſt bail 
came and were rejected ; on which day rule to 
bring in the body expired. Before riſing of the 
court, application was made for leave to put in 
other bail immediately for the purpoſe of rendering 
the defendant, who was then in court, Leave was 
given, and render was made at the riſing of the 
court, and defendant committed. 23d an attach- 
ment iſſued againſt the ſheriff for not bringing in 
| the body - Rule to ſhew cauſe why it ſhould not be 
ſet aſide. It was ſhewn for cauſe, that where a 
rule to bring in the body was ſerved, bail muſt be 


Though a rule 
to bring in the 
body has been 
ſerved, bail may 
render the de- 
fe ndant without 
uſlifying, 
126K bail 
are rejected, 
new bail may be 
put in for the 
purpoſe of ren- 
der. Formerly 
otherwiſe, 


juſtified ; but where there was an exception only, 


and no rule to bring in the body ſerved, then the 
principal might be rendered without juſtification, 
2 Black. Rep. Poole v. Peate. But the court held 
there was no good reaſon for the diſtinction, and 


that any bail were ſufficient for the purpoſe of ten- 


dering 
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Two perſons, 
not worth a 
groat, may put 
in bail for the 


purpoſe of ren- 
dering. 


Special Bail. 


dering the defendant without juſtifying, and made 
the rule abſolute. Hall v. Waller. 1 H. Bla, 
5638. 

Upon the 14th of November 1783, bail above 
was put in, and excepted to; upon the day of juſ- 
tification, the bail brought the defendant into court, 


and prayed that they might be at liberty to ſurren- 
der defendant without juſtifying. Court held, that 


the bail might do this, and allowed the ſurrender; 
and Mr, Juſtice Gould ſaid, that two perſons, not 


worth a groat, might put in bail for the purpoſe of 


But bail ſurrep- 
titioully put in, 
cannot ſurrender 
the defendant. 


Tf bail be ready 
before attach 
ment, cannot 
move for it, 


ſurrendering : Mr. prothonotary Dickins mentioned 
two caſes wherein the above practice was eſtabliſhed 
in this court, viz. Fackſon v. Morris, and Richard- 
ſon againſt ſame, MH. T. 1783. Wardle one, &c, 
v. Betoland. 1 

But in two cauſes wherein the ſheriff was ruled 
the 11th of November, to bring in the body of the 
defendants, it appeared, that upon the 14th bail 
were juſtified and allowed in court: on the 19th of 
November, the court was moved to ſet the allowance 
aſide, the bail being ſurreptitiouſiy put in and juſti- 
fied ; which rule, on the 27th of November, was 


made abſolute. In the mean time, on the 21ſt of 


ſame month, the bail ſurrendered the defendant, 
The court held, that as the bail was put in /ur- 
reptitiouſiy, they were as no bail, and therefore could 
not ſurrender; and made abſolute the rule for an 
attachment. TFackſon v. Morris. 2 Black. Rep. 
1179. | 
' The rule to bring in the body had expired: the 
next morning at fitting of the court a ſerjeant had 
inſtructions to move for an attachment againſt the 
ſheriff. The bail attended before motion, and a 
ſerjeant alſo moved to juſtify, but plaintiff's ſerjeant 


inſiſted on his motion. Per Cur, This is a caſe the 


court will not admit of. We have in ſeveral in- 
ſtances laid it down as a rule, that if bail are ready 


to juſtify before the attachment, they may; but we 


will not ſuffer the attachment to be moved for firſt. 


The 
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The court alſo refuſed to give the coſts of preparing 
to move for the attachment. E. T. 33 Geo. 3. 
29th of April. | 3 
Bail put in in time, but did not come to juſtify when one dae 
purſuant to notice. The defendant's attorney gave notice will do. 
a new notice for the next day; and the court gave 
the bail leave to juſtify waiving the neceſſity of 
giving two days notice as uſual on payment of the 
coſts of the firſt attendance. Me Cormicł v. Foulger. 
M. T. 33 Geo. 3. | 
The defendant had changed his attorney wich- Cannot give no- | 
out leave of the court, as required by rule M. 1654, tice by a _ \ 
J 13. and gave notice of juſtifying by his new at- „ 
torney; held irregular, and that plaintiff is not changed. 
bound to accept ſuch notice, Kaye v. De Mattos, 
2 Black, Rep. 1323. 
One who is bail cannot be a witneſs in the cauſe Bail cannot be a 
for bis principal; therefore, if defendant ſhall have witneſs for the 
occaſion to examine one of his bail as a witneſs, he deſendant. 
muſt make an affidavit that ſuch bail is a material 
witneſs for him in the cauſe, and thereupon move the 
court, that ſuch bail may be ſtruck out of the bail- 
piece, on adding and juſtifying another in his ſtead :; 
but the affidavit muſt ſtate, that he is a material wit- 
neſs. This is a rule to ſhew cauſe, though in point 
of fact there can be no material objection. Fhatley 
vp E. T. 33 Geo. 3. Barnes 69. Young v. 
ood, ES | 
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| Of putting in Bail in the Country, and tranſmit- 

5 8 ting it. 

i | 

1e : By the 4 & 5 IV. & M. c. 4. The chief juſ- ,,.c. .. 

a tice, Sc. of the different courts, and chief baron, 2 
nt may, by commiſſion, empower perſons other than perſons, except 
ie conmon attornies and ſolicitors, in all and every the 2 
15 uſual ſhires and counties, to take and receive re- mifſioners to 

ly cognizance of bail, as any perſons ſhall be willing take bail in he 
ve to acknowledge in any ſuit depending in the ſaid . 


courts, in ſuch manner and form, and by ſuch re- 
cognizance 


f 88 


Pewer given to 
Juſtices, &c, to 


make rules for 


juſtifying by 
affidavit, | 


How long de- 


fendant has to 


put in bail in a 


country cauſe, 


How to put in 


Spetial Bail. 


cognizance or bail piece, as the juſtices and baron 
have uſed to take the ſame, which ſhall be tranſ. 
mitted to the court where ſuch action ſhall be de- 
pending, who, upon affidavit made of the due tak- 
ing thereof by ſume credible perſon, at the taking 
thereof, ſuch juſtice or baron ſhall receive the ſame, 

Se. 2. Power is given to the juſtices and barons 
to makes rules for juſtifying ſuch bail, by affidavit 
duly taken before the ſaid commiſſioners, who are 
hereby empowered and required to take the ſame, 
and alſo to examine the ſureties upon oath, touch» 
ing the value of their reſpective eſtates. The 
third clauſe empowers juſtices of aſſize, in their 
circuit, to take ſuch bail in a ſimilar manner, 
The fourth and laſt ſeQtion, makes it felony for one 
to be bail in another's name. 

The defendant is to put in bail on a writ of 
capias, returnable the fi return of the term, with- 
in eight days after the fir/ day of term, being the 
6th of November, which will be on the 14th. But 
if the writ is returnable on any other return, then 
within eight days next after the return day of ſuch 
writ, As for example, if the writ be returnable 
on the morrow of St. Martin, the 12th of No- 
vember, bail muſt be put in on the 20th. So if it 
be ret. in eight days of $7. Martin, being the 18th, it 
muſt be put in on the 26th. And the bail-piece 
mult be adually filed within that time, with the 
filazer, | - 


How to put in bail before a Commiſſioner. 


The bail-piece is filled up by the defendant's at- 
torney, in the form mentioned in p. 175; go with 
the bail to a commiſſioner, who will take the re- 
cognizance, for which pay 25. ; and it is uſual for 
the attorney at the ſame time to have an affidavit 
ingroſſed on treble 6d. ſtamp paper, of the juſtifi- 
cation of the bail, which may be ſworn before the 
commiſſioner who took the ſame, 4 & 5 V. & M. 

- : 4 4. . 
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c. 4. As ſoon as this is done, prepare alſo an af- 
fidavit of the due taking of the bail, which muſt be 
ſworn before a commiſſioner (not the perſon who took 
the bail), which is engroſſed likewiſe on a treble 
6 d. ſtamp paper; this being done, annex the ſame 
to the ball- piece, and ſend the whole to the agent in 
town, ſo that he may get it allowed and filed with- 
in time. If filed in time notice is not neceſſary. 


In the Common Pleas. | 
8 John Den, Plaintiff, 
Between and 


Richard Fenn, Defendant, 


Thomas Jones, of Newport, in the county of 
Bucks, gentleman, maketh oath and ſaith, That 
the recognizance of the bail or bail-piece hereunto 
annexed, was duly acknowledged by John Brown, 
of Newport aforeſaid, grocer, and James Rogers, of 
the ſame place, farmer, the bail therein named, 
before E. F. Eſquire, the commiſſioner who took 
the ſame in this deponent's preſence, the 13th day 
of November inſtant, | 
8 Us - T. Fo 


Alſo it is uſual for the attorney in the country, 


to ſend to his agent, at the ſame time, an affidavit 
of the juſtification, | 


In the Common Pleas. 
| John Denn, Plaintiff, 
Between and | 
Richard Fenn, Defendant. 


John Brown, of Newport, in the county of Bucks, 


— 
„ 1 
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Affidavit of the 
due taking of 
bail in the 
country, to be 
ſworn before a 
commiſſioner, 
not the perſon 
authoriſed to 
take ſame. 


Afﬀidavit of 


grocer, and James Rogers, of the ſame place, far- juſtification, 


mer, bail for the defendant in this cauſe, ſeverally 
make oath and ſay; and firſt this deponent, John 
Brown, for himſelf ſaith, That be is a houſekeeper 
in Newport aforeſaid, and that he, this deponeat, 
is worth two hundred pounds, over and above what 
will pay all his debts ; and this deponent, James 

| | Rogers, 


N. B. This may 
be ſworn before 
the commil. 
Goner who took 
the bail, 

Barnes 67, 


— 
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Rogers, for himſelf ſaith, That he is a houſekeeper 


at Newport aforeſaid, and is worth two hundred 
pounds, over and aboye what will mil. p ay all b his 


ADA SG gee A . 7 e. . 


On receipt of 

bail- piece, me- 

morandum or 
warrant muſt be 


Upon receipt of the bail piece, and affidavit of 
the caption, the agent then applies to a judge for 
his allocatur; pay 5. in term; in vacation 123.; 


filed on a 28, 6d, then file the ſame with the filacer of the county 


fam Po 


Notice of bail 
being filed, 


Not abſolutely 
neceſſary if filed 
in time. 


wherein the bail is taken; pay in term 65. in va- 
cation 6s,; the agent for the defendant may give 
notice thereof to the agent in town for the plaintiff, 
which will be as follows; and note, fair practiſers 
make a copy of the affidavit of . and 
ſend with the notice. 


In the Common Pleas. 
: John Denn, Plaintiff, 
Between and 
Richard Fenn, Defendant, 


Take notice that ſpecial bail was on the 13th 
day of November inſtant, put in for the above- 
named defendant, before E. F. Eſquire, a commil- 
ſioner appointed to take ſpecial bails in and for the 
county of B. and the names are, John Brown of 
Newport, in the county of Bucks, grocer, and 
James Rogers, of the ſame place, farmer, which 
have been allowed by the honourable Mr. Juſtice 
Gould; and the bail-piece, together with the affi- 
davit of the due taking thereof, is filed with the 
filacer of the ſaid county, Dated the 14th Oy: of 
November 1793. 


"bee; Ec. 
To Mr. P. C. Attorney J. K. Agent hae 
or Agent for Plaintiff, Defendant, 


N. B. The agent may, if he thinks proper, file 
the affidavit of juſtification, which is uſually ſent 


with the bail: piece ( 1 Jour there ſhould not be time, 


: after 


ww, iv $9 


| 46. hen court by affidavit,” 


N Z which the defendant is to put in bail, /hall be brought 
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after exception, to get it ſo as to juſlify ) at the ſame 


time with the filacer, who takes two ſhillings. 


Of Exception and Tuſlification, 


This being done, the agent in town for the 
plaintiff enters his exception within twenty days, 
which is done at the filacer's under the bail- piece; 
and notice muſt be given of ſuch exception to the 


defendant's agent, who has four days afterwards to 


juſtify ſuch bail by affidavit. | | 

N. B. The ſame form does as in town with re- 
ſpec to the exception; but in the notice of juſtifi- 
cation, you ſay, ** The bail will juftify themſelves in 


The plaintiff's ſerjeant may oppoſe theſe bail in 


the ſame manner as if they attended in perſon, and 


the judges may diſallow the ſame; for they are 
only conditional till the twenty days expire. 
If the juſtification is inſiſted upon, affidavit muſt 


be made of ſervice of the notice of juſtification, 
and indorſe thereon thus: “ Denn v. Fenn, Mr. 


« Serjeant Bond half a guinea, 7 move to juſtify 
&« the within bail by affidavit.” Speak the over- 
night to the filacer, to bring the affidavit to Veęſi- 
minſter ; pay him his fee, 35. 44. Attend the 
next day, and pay the court fees, 3s. 64. But 
amongſt fair agents this is very ſeldom done, as 
they uſually accept the juſtification by filing the 
athdavit with the filacer, if not done at the time 
of filing the bail- piece; pay conſent 10s. 64,; but 
if they juſtify, the rule for the allowance muſt be 
drawn up, and ſerved on plaintiff's agent, 

When the act of the 4 & 5 V. & M. was 
made, in order to regulate the taking of bails 
before commiſſioners, it became neceſſary for this 
_ in the fifth year, to make the following 
rule: | | 
Before any bail ſhall be taken by virtue of the 
ſaid act, a true copy of the writ on parchment, to 


to 
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Exception to be 
within 20 days. 


Notice of ex- 
ce ption and juſ- 
tification, 


May be oppoſed, 


How to proceed 
after exception. 


Thet a true copy 
of the writ be on 
parchment, and 
the bail-picce 
thereon in. 
groſſed. 
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to the eommiſſioner before whom ſuch bail is to be 
taten; and thereupon the recognizance or bail. piece 

ſhall be fairly drawn and ingre//ed on the ſaid parch- 

ment copy, in this or the like form, as the caſe ſhall 

| be, vix. | | 
Bail-plece. | The bail, John Denn, of Blackbarneſley, in the 
pariſh of Seile, in the county of York, Gent. 
and Richard Fenn, of the ſame, Gent. 


A. B. attorney for? The defendant in 207. 

the defendant. 3 Each of the bail in 10/. 
Taken and acknowledged the 10th day 
of March, in the year of our Lord 


1692, conditionally, before me, A. B. 
one of the commiſſioners, 


Defendant not Tf the defendant be not preſent, then the bail are 
* e rol uſually bound in double the ſum ſworn to, otherwiſe 
only jingle. - 8 
The condition of which ſaid recognizance ſnall 
be to this effect, vi. 
The condition of Ju (naming the defendant, if preſent) do ac- 
the recogal= - knowledge to owe unto the plaintiff twenty pounds; and. 
ZAaRCCe J 
| you (naming the bail) do ſeverally acknowledge to owe 
unto the ſame perſon the ſum of ten pounds a- piece, to 
be levied upon your ſeveral goods and chattels, lands 
and tenements, upon conditiin, that if the defendant be 
condemned in the ſaid action, he ſhall pay the condem- 
nation, or render himſelf a priſoner to the Fleet for the 
fame ; and if he fail jo to do, you (naming the bail) 
do undertake to do it for him. | 
1 That the affidavit of the due taking of every ſuch 
5 rs 8 28 bail ſhall be made, either before 1 — judge of the 
Common Pleas, to whom the bail ſhall be tranſ- 
mitted, or before ſome perſon who ſhall have power 
to take affidavits in matters and cauſes depending in 
the ſaid court, | 
33 Every commiſſioner is to have a book, kept pur- 
eng eee poſely for entering exactly the names of the defend- 
to enter bails. ant and his bail, and of the plaintiff, as it is in the 
bail- piece; and the time of taking thereof, and the 
name 


Spetial Bail. 


name of him by whom ſuch bail ſhall be tranſ= 
mitted. 8 


of the bail, to the end that they may enquire of the 
ſufficiency of them; and if they are found inſuffi- 
cient, they may except againſt them within twenty 
days after the ſaid bail is tranſmitted, and notice to 
the plaintiff or his attorney of the taking thereof. 
And in that caſe, the defendant muſt either put in 
better bail, or the cogniſors of ſuch bail muſt juſ- 
tify themſelves in open court, either by affidavit 
taken before ſuch commiſſioner that took the ſaid 
bail, or by oath made in court, or before one of 
the judges of the ſaid court. 


all bails taken by commiſſioners, purſuant to the 
act for taking ſpecial bails in the country, ſhall be 
tranſmitted to the lord chief juſtice, or to one of the 
juſtices of this court, viz, every bail taken within 
forty miles of London, within ten days after the cap- 
tion thereof; and every bail taken above forty 
miles from London, within twenty days after the 
caption thereof; unleſs all the ſaid juſtices ſhall be 
in their circuits; and then as ſoon as any one of 
them ſhall be returned to London out of his cir- 
cuit, being the time preſcribed by the orders of 
this court to be obſerved by the commiſſioners ; 
and after ſuch tranſmiſſion, ſhall be forthwith deli- 
vered to, and filed with the proper officer, to be 
entered upon record, or otherwiſe it ſhall be as no 
bail; and the plaintiff is at liberty to proceed on 
the ſheriff's bond, as if no ſuch bail was ever put - 
in; and the defendant, in caſe he be admiſſible to 
plead to the original action, ſhall not be admitted 
ſo to do, unleſs he firſt pay the full coſts to the 
WE Plaintiff for the proſecution on the bail-bond; and 
= plead as of the time when the bail ſhould have been 
duly entered. 


and 


That the plaintiff's attorney ſhall be at liberty Plaintiff's at- 


iſſioners book for the names forney to have 
to repair to the comm 0 | —— 


By rule Hil. T. 6 Geo. 1. It is ordered, That Tranſmitting 


and entering of 


5 By rule M. 173 Geo. 1. It is ordered, That piling ball · pier 
all bails taken before commiſſioners in the country, after tranſ- 


Sperial Bail. 
and tranſmitted to, and allowed by the lord chief 
juſtice, or one of the juſtices of this court, ſhall 
be delivered to the clerk of the ſaid lord chief juſ- 
tice, or ſuch other judge as ſhall allow the ſaid bail, 
| which clerk ſhall take the fees due to the proper 
1 officer for the entry thereof; and fhall forthwith 
deliver the ſaid bail to be filed, and pay the ſaid 
| fees to ſuch proper officer, | 

One of the bait One of the bail was acknowledged at Worcęſter, 
r the other added on the bail-piece and was taken 
| Other in tn in London; the bail-piece was taken to a judge's 
not allowed, chambers to acknowledge the bail in London, and 
the judge doubted. This was referred to the trea- 
ſury chamber, and the judges held, that bail might 
both be put in before the ſame commiſſioner at dif- 
ferent times, provided the caption was complete 
within the time allowed by the rules of the court, 
But refuſed to allow the above bail. Fil. 7. 
1782. | | 
If the defendant be held to bail by order of 3 
judge, the affidavit on which ſuch order is made, 
mit be filed with the filacer for the county wherein thi 
writ iſſues, and he marks on the bail-piece, what 
fum bail is given for by ſuch order, 8 


E * 


Batl-Bond, + 


— 


How to proceed upon the Bail Bond. 


T common law the only mode of redreſs 
A which a plaintiff had, when defendant negs 
jected to put in bail or perfect ſame, was to pro- 
ceed againſt the ſheriff by an amercement ; unleſs 
the ſheriff ſuffered the bond to be. put in ſuit 
againſt the principal and his bail, wherein his 
name was made uſe of; in this caſe the ſheriff 
might have executed a releafe, which would have 
obliged the plaintiff to have gone into a court of 
equity for relief. To remedy which, the Stat. of 
4 & 5 Am. c. 16. was made, whereby the ſheriff 
is bound to aſſign the bond to the plaintiff at his 
coſts. | | V 
If bail above be not duly put in, or if put in and 
excepted to, they do not juſtify in due time, the 
plaintiff has his election either to take an aſſignment 
of the bond, or rule the fleriff to return the writ, and 
afterwards to bring in the Body the latter of which 
will be treated of under a ſeparate head. 
By rule Trin. Term, 30 Geo. 3. it is ordered, that New rule for the 

no bail- bond taken in London or Middleſex by vir- ſettling the prac- 
tue of any proceſs iſſuing out of this court, return - the eten. 
able on the f return of any term, ſhall be put tion on bells 
in ſuit, until after the fi/th day in full term; and bonds, 
that no bail-bond taken in any other city or county 
by virtue of ſuch proceſs, ſhall be put in ſuit un- 
til after the ninth day in full term; and that no 
dail-bond taken in London or Middleſex, by virtue 
of any proceſs iſſuing out of this court, returnable 
on the ſecond or any other ſubſequent return of the 
term, ſhall be put in ſuit, until after the end of 
four days excl frve of the day on which ſuch proceſs 
ſhall be ex pteſſed to be returnable; and that no 
bail bond taken in any other city or county, by vir- 
2 tue 
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tue of ſuch laſt- mentioned proceſs, ſhall be put 
in ſuit until after the end of eight days excluſive of 
the day on which ſuch laſt mentioned proceſs ſhall 
be expreſſed to be returnable, on pain of having all 
proceedings made upon ſuch bonds to the contrary 
thereof ſet aſide with coſts, any former rule or order 
of this court to the contrary thereof notwithſtand- 


end. | 
Explanation on If a writ be returnable on the morrow of A 


firſt return. Souls in London or Middleſex, bail muſt be put in 
| on the 11th day of November in the evening, this 
year Sunday being the laſt day. If in any other 
city or county, bail muſt be put in on the 14th day 
of November, or the bond may be aſſigned the 12th 
in the firſt caſe ; the 15th in the ſecond. = 
If the firſt day of Term ſhould be on a Monday, 
and writ returnable the fir ft return, bail ſhould 
be put in on Friday in a town cauſe, or bond may 
be aſſigned on Saturday morning in a country 
cauſe, and writ be returnable the firſt return of the 
term; bail muſt be put in on Tueſday, or bond 
may be aſſigned on Wedneſday morning 
Explanatton on If a writ be returnable on the ſecond or any other 
any other return. return of the term, then the days are to be ac- 
| counted from the return day, viz. four days exclu- 
ſive of the return day in London or Middleſex, and 
eight days excluſive in any other city or county, exclu- 
ſiue of the firſt day, and incluſtue of the laſt, 
N. B. It the laſt day for putting in bail happen 
on a Sunday, then the bail have all the next day. 
The above rule was made in conſequence of the 
following determination, which is not in print. 


The caſe of A capias was iſſued in Middleſex, returnable in 
White, Gird- eight days of the Holy Trinity, being the ſecond te- 
kr. turn of that term, and the 18th of June 1786; no 


bail being put in on the 26th of June, the bond was 
aſſigned and put in ſuit, Bail was put in on the 
26th in the evening, and notice ſerved. Motion 
to ſet aſide the proceedings on the bond; the court 


held, that the appearance day mentioned in the = 
| E 0 


ing. The rule of Hi. 9 Ann. reg. 4. is at an | LY 
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of Hilary 9 Ann. was (after the firſt day of the 

term) to be conſidered on the general return day be- 
ing in full term; ſo that bail ought to have been 

put in on the 22d of June. Mr. Roberts, the filacer, 

certified, that for above twenty years all bails were 

put in on the 2d, or any other return of the term, 

(except the firſt,) within four days next after the re- 

turn day, in town cauſes. Rule diſcharged, White 

v. Girdler. Trin. 26 Geo. 3. 

By Stat. 4 & 5 Ann. c. 16. J. 20. it is enacted, Sheriff, on re- 

That the ſheriff, at the requeſt and coſts of the queſt, to affign 
plaintiff, or his lawful attorney, ſhall aſſign to the — — 
plaintiff the bail- bond, by indorſing the ſame, and * 
atteſting it under his hand and ſeal, in the preſence 

of two or more credible witneſſes ; which may be 

done without any ſtamp, provided the aſſignment, 

ſo indorſed, be duly flamped before any action brought 

thereon; and if forfeited, the plaintiff may, after who may beieg 


ſuch afſignment, bring an action thereupon in his an actios in his 


own name, and the court may give ſuch relief to 92 name. 
the plaintiff and defendant in the original action, 
and to the bail on the ſaid bond, as ſhall be agree- 
able to juſtice and reaſon ; and each rule of court 
ſhall have the effect of a defeaſance to ſuch bail- 


bond. 


Before taking the aſſignment of the bond, the plaintiff s attot- 
plaintiff's attorney ſhould be ſatisfied that the bail ney ſhould, be- 
taken by the ſheriff are good ; for by accepting of „ 
ſuch aſſignment, he cannot reſort to the ſheriff, un- the ſufficiency 
leſs by action at law, which is too hazardous to of the bail, 
bring for ſuch inſufficiency, Vide 1 Wiiſ. 223. 

Salk, 99. 


Proceeding on the Bond. 


If the bail be not put in in due time, or if put in How toapply for 
they be excepted to, and they do not juſtify in due f nd 10 
time, the plaintiff's attorney in Middleſex applies to conn, 
the under-ſheriff, at his office in Took's Court, Cur- 
fitor-flreet ; or if in London, to the ſecondaries, 
whoſe office now is in Grocer's Alley, in the Poultry, 
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for the aſſignment of the bond; pay five ſhil. 


Ia the country. lings. But if the writ be in the country, then 


apply to the under-ſheriff there, who ſends ſame to 
his agent; the uſual charge is 6s. 8 d. and one ſhil- 
ling for poſtage. 
Action thereon. Take this aſſignment to the ſtamp- office in the 
| Strand, and get it ſtamped with a double ſix- penny 
ſtamp ; you may then ſue out writs againſt the bail 
and principal; ſerve them with copies thereof, and 
proceed as in other actions. If one writ is ſued 
againſt the bail and principal, you may declare 
Jointly or ſeparately on the bond as you pleaſe. 
To be in the N. B. he plaintiff in the writ is uſually named 
ſame court. A/Jjionee of the ſheriff,” and the action muſt be 


brought in the ſame court wherein the original writ 


wa: ſued out, for that court only hath juriſdiction and 
cognizance of the aftion. 2 Black. Rep. 8 38. 3 Wilſ. 
348. Morris, aſſignee, v. Rees, Barnes 117. How 


v. Bridgewater, If brought otherwiſe, proceeds 


ings will be ſtaid, though after plea pleaded. Ibid. 
Sheriff himſelf, 839. Morris v. Rees, But if the action be brought 
by the /heriff himſelf on the bond, he may bring it 
in another court, for the flat. 4 Ann. does not ex- 
tend to the fheriff bimſelf. Newan & an. v. Faw- 
citt. 1 H. Black. Rep. 631. 1 5 
Where you proceed on the bail- bond, all pro - 
ceedings in the original action ceaſe. The venus 
may be laid in any county. Str. 727, 2 Ld. Rayn. 
1455. | 
Attorney waives If an attorney be named in the bond, the action 
his privileee dy muſt be brought in the ſame court where the pro- 
4 24 e ceſs was iſſued ; for by his entering into ſuch bond, 
| he waives his privilege, wherher ſued jointly or ſe- 
verally, Barnes 117. How v. Bridgewater, ont, 
&c. And the bail in ſuch bond are not to be held 
| to ſpecial bail, but ſerved with proceſs only. 
After peg After an exception to bail put in before a judge, 
did or ſoty. defendant added bail, but did not juſtify in court 
Proceedings on Purſuant to the rule for perfecting bail in four days. 
the bond regular, Plaintiff proceeded on the bail-bond without ex- 


cepting 
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cepting againſt the bail, and held regular. Barnes 
74. Gregory v. Gurdon. n 
Defendant indebted to plaintiff in 620. was 


| arreſted by proceſs, returnable 3d of November 


1771, and gave bail-bond. The plaintiff was paid 
4001. in part, and took an order from defendant 
ſor payment of 280/. which was never paid. 
Plaintiff had alſo a mortgage by way of collateral 


ſecurity. In September 1772, defendant became a 


bankrupt, and then plaintiff aſſigned the bail- 
bond ; on 12th of Nowember 1772, he proved his 
debt under the commiſſion, and ſame day ſerved the 
bail with procels. Motion to ſtay proceedings on 
the bond. 8 71 
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Bail-bond can» 
not be aſſigned 
when the origi- 
nal ſuit is out of 
court, he muſt 
declare before 
eſſoign day of 
third term 3 


Per Cur. We ſhall waive going into the ſpecial 


circumſtances. The rule is, that after the return 
of the proceſs, the plaintiff ſhall proceed with ſuck 
diligence as to be in a condition to declare withia 
two terms, or ſhall put in a declaration de bene eſſe. 
Here no declaration is delivered, no appearance en- 


tered, no return of the writ called for, and of courſe 


plaintiff has not declared in the original action. It 
was beld in Higgins v. #hitell, this term, that if 
plaintiff does not declare before the efloign day of 
the third term incluſive after the return of the writ, 
he has deſerted his cauſe and is out of court; and 
being ſo, be cannot take an aiſignment of the bond, 
for the ſuit muſt be depending when the bond is 
aſſigned, Rule abſolute. Sparrow v. Naylor and 
others. 2 Black. Rep. 876. 

The practice is otherwiſe in King's Bench; for 
though plaintiff does not declare within the two 
terms, yet he mzy afterwards take the bond, 2 Str. 
1202, | 3 5 

A bail- bond may be ſued by the executor of the 
aſſignee. P. Rig. 68. Nott v. Stevens, 


04 


or c+nnot put 
bond in ſuit. 


Executor of ai. 
ſignee may ſue, 
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| Terms 6 on which the Court wil ay Proceeding on 
the Bond. 


In caſe defendant, by neglect, has ſuffered 
the plaintiff to take an aſſignment of the bond, 
and would wiſh to ſtay the proceedings thereon 
and try the cauſe, he muſt, in Term time, move 
the court for that purpoſe on a ſpecial affidavit 
containing merits, which will be granted pen 
paying the coſis incurred, receiving a declaration in 
the origiral action, baer i ſuably, and taking 
Hort notice of trial, ſo as not to delay the plain 
tif. the bail conſenting that judgment be entered 
againſt them on the bail. bond for the plaintiff's 

| ſecurity, 
Bail muſt be Curia: We have a over and over again 
perfe ted before that the plaintiff may except to the bail above, 
proceedings on though they are the ſame perſons that became 
the bond can be hed 
Raid, und to the ſheriff; and that defendant cannot 
move to ſlay droceedings on the bail-bond, before he has 
put in, and juſtified bail in the ine action. 
Boughton v. Chaſfey, 2 Wilſ. 6. 

The motion, as well as ſummons, ſhould 
be intitled in the criginal ation, It is incum- 
bent on the defendant, after taxation of the 


Ot the notice of colts, to pay them, or plaintiff may proceed, If 


motion, motion be made to ſtay proceedings on the bond 
after bail perfeted, notice ſhould be given to 
plaintiff's attorney of the motion, and add, 
%% My in the mean time all proceedings ſhould nit 
be flatd;" otherwiſe this court will not add thoſe 
words to the rule. 

Bail eannot ren- When the proceedings on the bond are ſtaid, and 


der if judgment judgment /igned againſt the bail, the bail cannot diſ- 


que 2 8255 charge themſelves by a ſurrender. Barn. 85. 


Fe Otway v, Cockayne, 
Defendant my The court will let in defendant to defend JP 
3 he has merits, though bail have been ſued, and 
" plaintiff loſt a trial, the bond ſtanding as a ſecu- 


Ty; 


Bail-Bond,” NN 
nty; but judgment muſt be entered againſt the bail, 
Barn. 74 Birch v. Graves. | | | 


If the Bond be aſſigned irregularly, 


If the proceedings are irregular, application muſt jf,,oceediogs be 
then be made by the defendant to ſet them aſide irregular. 
upon an affidavit {lating the particular facts; ſuch 
as, the writ having ſued, the return, the defend- 
ant's arreſt, the day bail above put in, and that 
the bail were ſerved with writs, &c. on the bail- 
boad. | 

For the irregularity may ariſe either in the writ, Io what it may 
exception to the bail, or proceeding on the bond before ariſe. 
forfeited, or the manner in which the declaration has | 
been delivered or filed. | 

I take it, that plaintiff cannot proceed to take Pending mation 
an aſſignment of the bond, pending a rule to ſer 09% * 
aſide the proceedings for irregularity, So in King's 
Bench. Vide 4 Term Rep. K. B. 176. | 

The court ordered all proceedings to be ſtaid; When proceed- 
it appearing that the defendant in the original i2gs ftaid. 
action died before judgment could have been ob- 
tained thereon againſt him. Caſſell v. Grave on a 
bail- bond. Barnes 99. | „„ 

The defendant was arreſted the 26th of May When not. 
1747, and gave a bail-bond, but died without 
putting in bail above; plaintiff laid ſtill twelve 
months after the arreſt, and then took an aſſign- 
ment of and put the bail-bond in ſuit. The bail 
moved to ſtay proceedings, and obtained a rule to 
ſhew cauſe, which was now diſcharged; it appear- 
ing, that if defendant had put in bail in time, he 
lived long enough for plaintiff to have pro- 
ceeded to trial, and to have had judgment and 
execution in his life-time, Evening v. Spearman. 
Barnes 99. | | 

If the court ſtay the proceedings on the bond, the Cannot plead in 
defendant is not at liberty to plead in abatement, abatement, after 
but muſt plead in chief. Salt. 519. „ © SOTO 

Bail 


Bail-Bond. 


Bail having juſtified, the defendant moved, after 
the laſt ſitting within term, to ſtay the proceedings 
on the bail-bond, upon payment of coſts. The 
plaintiff inſiſted, that the action being in Middleſex, 
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If plaintiff hath 
delayed himſelf 
in proceeding to 
trial, the court 
will ſtay tae 
proceedings on 


end. as a ſecurity; but it appearing that no declaration, 


de bene eſſe, had been delivered in the original 
action, the plaintiff had delayed himſelf, and rule 
made abſolute, Barnes 84. Ward, one, &c. v. 
Alder t:n. 
In debt on the bail-bond, motion to ſtay the 
proceedings, defendant having paid his principal's 
whole debt, and his own colts, all but 40s. which 
he had tendered; but the court, on conſidering 
precedents, held that the coſts of the action againſt 
the principal, and the other bail, muſt alſo be paid 


before proceedings could be ſtaid. 2 Black, Rep. 
816. Walker v. Carter. 


Bail cannot be 
permitted to pay, 
without paying 
the coſls agzinſt 
the principal, 
when they apply 
£0 ſtay. 


e 
, 


Defendant in the 
original action 
dying before 
plainiiff could 
bave judgment 
againſt him in 
the original 
action (although 
the bond was 
aſſigned), yet 
couit ordered 
proceedings to 
ay. 


for want of bail, the bond was aſſigned in February. 
After which defendant died, and bail moved to ſtay 
proceedings, plaintiff not having got judgment on 
the bond before defendant's death. On hearing 
counſel, the court ordered proceedings to be ftaid 
on payment of coſts; being of opinion, that the 
matter never was Carried further than the bail-bond 
flanding as à ſecurity for what ſhould be recovered on 
the original trial; and if that had been the caſe, and 
defendant had died before the trial, the ſuit would 
have been at anend; the plaintiff might have pro- 
ceeded more ſpeedily; and if inconvenience” hap- 
pens to him, it is his own laches. Barnes 61, 
Heath v. Aſtley. | 
Capias ret. firſt of Hil. orders to perfect bail till 
the laſt day of term, taking notice of the trial for 
the fittings after ; bail not being perfeQed, bond 
was aſſigned and put in ſuit: defendant died the 8th 
of April. The bail applied to ſtay proceedings on 
pay ment of coſts, defendant having died before judg- 
| Meni. 
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If bail be not 
perfected, and 
plaintiff thereby 
J. ſes a trial, 
though deſend- 
ant dies, yet 
bond ſhall ſtand 
as lecurity. 


he had loſt a trial, and that the bond ought to ſtand 


The original adion was in Michaelmas term, and 


a aan Tg 9a 


ck Rule diſcharged. Court ſaying, plaintiff 
had been delayed; if bail had been perfected he 


@ might have tried the ſitting after Hilary: and by 


at. 17 Car. 2. might have entered his judgment has 
therein after defendant's death. Morley v. Carr. 
Barn. 112. If defendant becomes bankrupt and Bankropt. 
obtains his certificate, and afterwards the bond be 

put in ſuit againſt the bail, proceedings will be ſtaid. 

Sanders v. Spinks, Barn. 105, | 
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Sheriff, 


Of Proceeding | againſt the Sheriff to c:mpel him 1 
return the Writ, and bring in the Body of tht 
Dęfendant. | | 


1 Have already ſtated that the plaintiff hath two 
remedies at his election in caſe the defendant 
ſhould not put in his bail above in due time; the 
one, by taking the bail- bond and proſecuting the ſure- 
ties; the other, by proceeding againſi the ſheriff tt 
compel him either to put in good bail, or ſatisfy th 
demand of the plaintiff, The firſt is by obtaining 
a rule to return the writ, and if he return cepi cor- 
pus; the next is à rule to bring in the body, Neither 
of which can be had afier plaintiff has taken an 
aſſignment of the bond; nor where the writ was 
executed by a ſpecial bailiff nominated by the 
plaintiff or his agent. 2 Black. Rep. 952. If the 
bond be not valid, plaintiff may rule the ſheriff, 
1 Wilſ. 223. 8 
Neglect to re- If the ſheriff negleQs to return the writ and file 
turn the writ® jt in due time purſuant to the rule, plaintiff may 
move the court on an affidavit of the ſervice for an 
attachment, for he cannot have a rule to bring in the 
body until the writ be returned cepi corpus. 
Sheriffs not re- By rule Hil. 8 Gee. 1. it is ordered, © That 
turning proceſs from and after the laſt day of this preſent Hilan 


; d f : : : 
* term, if any ſheriff, under-ſheriff, &c. or any of 


rule for that pur. the officers or perſons having the return of any 

poſe, to pay the proceſs iſſuing out of this court, or of any precept 
coſts occaſioned fuſ 

by the neglect. Or Warrant thereupon, ſhall neglect or refule to 0 

return the ſame within fix days after ſervice of 4 t 

rule of this court for that purpoſe, ſuch ſheriff, t 

under-ſheriffs, and every other of the above- } 

named officers or perſons, {hall be liable to pay the : 


* coſts occaſioned by ſuch neglect, to be taxed. 
: | Notice 


Sheriff, 
Notice is hereby given, That from and after the 
laſt day of this preſent term, every rule to be made 
| for the ſheriff of the county of Midaleſex, and the 
| ſheriffs of London, to return Writs, or bring into the 
court the body or bodies of any defendant or de- 
fendants, will be made for ſuch ſheriff and ſheriffs to 
return ſuch writs, and bring into court ſuch bod 
or bodies of ſuch defendant or defendants, within 
four days next after ſervice thereof, 
But with reſpect to country ſheriffs, the rule is 
frill fix days to return the writ, and allo 10 bring in 
the body, | | 2 2 
The rule now expteſſes, that the ſheriff ſhall pe- 
remptorily return the writ on notice to be given to 
his under-ſheriff; and in town, ſervice on Mr. Bur- 
chal, or Mr. Cater, as they act as under-ſheriff of 
| Middiſex, is good ſervice: ſo on the perſon who 
acts as deputy to the ſecondaries of the Comprers in 
London; but the rule muſt be ſerved on the ander- 
Heri F in the country, and not on the agent in town. 
It a perſon in fact be not the under-ſheriff, but yet 
acts as ſuch, rule ſerved on him will be good, and 
the court will grant an attachment. Cooke's Rep. 


123. Arne v. Neeler. Prat}. Reg. 38 1. 
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How to proceed ard the Sheriff. 


If the plaintiff be diſſatisfied with the bail given 
to the ſheriff, he may on the fit day of the term 
obtain a rule from the ſecondary to return the writ; 
pay 45. 64.; ſerve copy on the deputy to the ſe- 
condaries (if in London) at their office in Grocer's 


y Alley in the Poultry; if in Middleſex, at the Public 
It Office in Took's Court, Curſitor-/treet; if in the 
0 


country, on the unaer-fheriff there; at the ſame 
time ſhew the original rule, as you are in this court 
to (wear particularly to that (on which copy put 
your officer's name who arreſted the defendant), 
and at the expiration of the rule, go to the Cu/tes 
Brevium, No. 3, Brick Court, Temple, (earch for the 
5 return, 
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Sheriffs of Lon- 
don and Middle- 
ſex to return 

. wi = 
days. 


H. 7 Geo. 3. 


Country fix days, 


If the plaintiff 
be diſſatisfied 
with the bail, he 
may have a rule 
to return the 
writ, and after - 
wards a rule to 
bring in the 
body. 


A rule to return 
the writ may be 
obtained on the 
return day of the 
writ, although 3 
rule to bring in 


the body cannot, 


206 
agtil the time 16 


expired for de- 


fendant's putting 
in bail. 


Sheriff. 
return, if the ſheriff has returned cpi corpus on it, 
and bail is put in, in due time, firſt except againfl 
them, and give notice thereof (but not otherwiſe); 
then get an extract of the writ and return from the 
Cuſtos Brevium, pay 44. take ſame to the filacer, 
who will give you his rule for the ſheriff to bring 
in the body; pay 2s. 11 d.; take that to the fe- 
condary's office, and the clerk will make out 2 


rule peremptory to bring in the body, if in London of 


Middleſex, within four days ; country, fix days: pay 
$5.3 ſerve a copy as before, and ſhew the original; 


and if the bail do not juſtify on the day the rule 


Affidavit to 
move for an at- 
tach ment for not 
bringing into 
court the body. 


Expires, or before, viz. four days (or fix) next after 
the ſervice, make an affidavit of the ſervice of the 
rule; ingroſs ſame on treble ſixpenny ſtamped 
paper, ſwear ſame before a judge; then give it to 
a ſerjeant, with inſtructions thereon indorſed, * t 
„ move for an attachment againſt the ſheriffs for not 
« bringing in the body, purſuant to the rule an- 
% nexed; fee 10s, 6 d.; the form of which aff 
davit is as follows: „„ 
John Taylor, clerk to Samuel Gill of Chancen 
Lane, London, Gentleman, attorney for the plaintiff 
in this cauſe, maketh oath, and faith, That he did 
on the day of Inſtant, perſonally 
ſerve Mr. S , who ads as deputy to 
the ſecondaries of the city of London, at their office 


in Grocer's Alley, in the Poultry, London, with 2 


true copy of the rule hereto annexed, and at the 
ſame time ſhewed the ſaid Mr, the 
ſaid original rule; and this deponent further ſaith, 
that no bail is put in by the ſaid defendant, he 
this deponent having this morning ſearched with 


the proper filacer for that purpoſe. 


The King's Bench have alfo determined, that | 
the original muſt be ſhewn. 3 Term Rep. 351. 
The King v. Smithies, which muſi be flated in the of- 
fiaavit. | | | | 


* If in Middleſex, on Mr. Burchall, or Mr. Cater, who is, ot 
acts as under-ſheriff for the county of Middleſex, | 
| In 


Sheriff, | 7% 


in the evening get the rule drawn up at the ſe- 
| condary's for attachment; which make out your- 
ſelf, as follows : pay for the rule 55. 6d. An at- 
| tachment may be moved for the laſt day of Term, 


ſo in the King's Bench. 3 Term Rep. 351. 


George the Third, by the grace of God, of Great Attachment; 
Britain, France, and Ireland, King, Defender of the . 
Faith, &c. To the coroner of our city of Len- 
den *, greetings We command you, that you at» 
| tach 2 eſquire, and 9 
| eſquire, ſheriffs of our ſaid city, ſo that you may 
have them before our juſtices at Weſiminſier, in fif= in. 
teen days of St. Martin, to anſwer us of and 
| concerning thoſe things which on our part ſhall 
Yat that time be objected againſt them: and that bin. 
W you have then there this writ, Witneſs Sir James 
Eyre, Knight, at Weſtminſter, the 6th day of No- . 
W vember in the 34th of our reign. W_ = 
| MN. B. Put the name of the cauſe and the words How to proceed 
of the rule at the foot of the attachment, vis. Fer 29 attachment. 
| not bringing into court the body of the defendant, &c. 
Ingroſs the attachment on a 23. 6d. ſtamp parch- 
| ment; take it to the prothonotary's, and pay fign- 
ing 15, 4d. ſeal 7d.; then carry ſame to Mr, Shel- 
ton the coroner, Surgeons Hall, Old Bailey; pay him 
two guineas, and he will, on delivery of your bill of 
colts, at the ſame time get the money of the ſneriffs: 
warrant 23. 6d. If it is in Middleſex, take ſame to 
Mr. Hodgſon, Charles Street, with bill of coſts; pay 
him 2/, 45. 6d, If the attachment goes again 
the preſent ſheriff, it ſhould be directed to the co- 
roner ; but if againſt the late ſheriff, it ſhould be 
directed to his ſucceſſor, On the return, if he 
does not pay the money, you may have a rule 
for him to return the writ of attachment, which get 
of one of the ſecondaries, and ſerve him with copy. 
If he does not return it, make affidavit thereof, and 


* If in Middleſex, ſay, coroners of our county of Middleſex. 
9 | | the 
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Sheriff. 


vatil the time fe return, if the ſheriff has returned cepi corpus on it, 


expired for de- 
fendant's putting 
in bail, 


Affidavit to 
move for an at- 
tachm-nt for not 
bringing into 
court the body. 


on the day of 


and bail is put in, in due time, firſt except againſt 
them, and give notice thereof (but not otherwiſe); 
then get an extract of the writ and return from the 
Cuſtos Brevium, pay 4 d. take ſame to the filacer, 
who will give you his rule for the ſheriff to brin 

in the body; pay 25. 11 d.; take that to the ſe- 
condary's office, and the clerk will make out 2 
rule peremptory to bring in the body, if in London of 


Middleſex, within four days ; country, fix days : pay 


$5.3 ſerve a copy as before, and ſhew the original; 
and if the bail do not juſtify on the day the rule 
Expires, or before, viz. four days (or fix) next afur 


the ſervice, make an affidavit of the ſervice of the 


rule; ingroſs ſame on treble ſixpenny ſtamped 
paper, ſwear ſame before a judge; then give it to 


a ſetjeant, with inſtructions thereon indorſed, ** t 


« move for an attachment again}! the ſheriffs for not 


& bringing in the body, purſuant to the rule an- 
| © 'nexed ;” fee 10s, 6 d.; the form of which aff- 


davit is as follows : 3 | | 
Jahn Taylor, clerk to Samuel Gill of Chany 
Lane, London, Gentleman, attorney for the plaintiff 
in this cauſe, maketh oath, and faith, That he did 
' inſtant, perſonally 
ſerve Mr. , who adds as deputy to 
the ſecondaries of the city of London, at their office 
in Grocer*s Alley, in the Poultry, London, with 2 
true copy of the rule hereto annexed, and at the 
ſame time ſhewed the ſaid Mr, N 


ſaid original rule; and this deponent further ſaith, 
that no bail is put in by the ſaid defendant, he 


this deponent having this morning ſearched with 

the proper filacer for that purpoſe. | 
The King's Bench have alfo determined, that 

the original muſt be ſhewn. 3 Term Rep. 351. 


| The King v. Smithies, which mufl be flated in the af. 


fiaavit, © 


* If in Middlſex, on Mr. Burchal!, or Mr. Cater, who is, ot 
In 


acts as under - ſheriff for the county of Middleſex, 
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Sheriff, T2 
In the evening get the rule drawn up at the ſe- | : 

condary's for attachment; which make out your- 
ſelf, as follows: pay for the rule 55. 6d. An at- 


tachment may be moved for the laſt day of Term, 
ſo in the King's Bench. 3 Term Rep. 351. 


George the Third, by the grace of God, of Great Attachment; 
Britain, France, and Ireland, King, Defender of the 


= Faith, Sc. To the coroner of our city of Len- 


din *, greeting. We command you, that you at- 

tach z eſquire, and £24 
eſquire, ſheriffs of our ſaid city, ſo that you may 
have them before vers um at Weſiminſter, in fif- bim, 
teen days of St, Martin, to anſwer us of and 
concerning thoſe things which on our part ſhall 


at that time be objected againſt them: and that bin. 


you have then there this writ, Witneſs Sir James 
Eyre, Knight, at Weſtminſter, the 6th day of No- 
vember in the 34th of our reign. „ ie = 
N. B. Put the name of the cauſe and the words How to proceed 
of the rule at the foot of the attachment, viz, For attachment. 
not bringing into court the body of the defendant, &c. 
Ingroſs the attachment on a 25. 6d. ſtamp parch- 
ment; take it to the prothonotary's, and pay ſign- 
ing 15, 4d. ſeal 7d.; then carry ſame to Mr. Shel- 


| tin the coroner, Surgeons Hall, Old Bailey; pay him 


two guineas, and he will, on delivery of your bill of 
colts, at the ſame time get the money of the ſheriffs : 
warrant 25, 6d, If it is in Middleſex, take ſame to 
Mr. Hodgſon, Charles Street, with bill of coſts; pa 
him 24. 45. 6d. If the attachment goes again 


| the preſent ſheriff, it ſhould be directed to the co- 


roner ; but if againſt the late ſheriff, it ſhould be 
directed to his ſucceſſor. On the return, if he 
does not pay the money, you may have a rule 
for him to return the writ of attachment, which get 
of one of the ſecondaries, and ſerve him with copy. 
f he does not return it, make affidavit thereof, and 


* If in Middleſex, ſay, coroners of our county of Middleſex. 
| 9 | the 


* 


Attachment to 
be directed to 
eliſors named by 
the plaintiff and 
- approved by the 
ptothonotary. 


Afﬀdavit when 
bail put 

In, and not 
perfected. 


more perſons named for that purpoſe, to be ap. 


ing in the body of defendant, and prayed that the 
ſame might be directed to eliſors to be named by 


defendant, then after the rule to bring in the 


manner: 


and ſaith, That he did, on the day of 


rule, which affidavit will be as follows: 


Sheriff, 
the court will grant an attachment, and move at the 
ſame time that it be directed to eliſors, two ot 


proved of by the prothonotaries. | 

Motion for an attachment againſt the coroner, 
for not attaching the ſheriff, againſt whom an at. 
tachment directed to them had iſſued for not bring. 


the prothonotary. The attachment was granted 
in the firſt inſtance, to be directed to eliſors to be 
named by the plaintiff and approved by the protho. 
notary. Andrews v. Sharp. 2 Black. Rep. 911. 
The like caſe 1218. Fitz. N. B. 54. 62. 


I no Bail be put in, 
If no bail is put in, either by the ſheriff o« ji 
body is expired, make affidavit thereof in this 


J. W. clerk to S. G. of Chancery Lane, London, at- 
torney for the plaintiff in this cauſe, maketh oath 


inſtant, perſonally ſerve Mr. 

who is or acts as deputy to the ſecondaries of the 
city of London, with a true copy of the rule 
hereto annexed, at the ſame time ſhewing him 
the ſaid original rule; and this deponent further 
ſaith, That bail above has been put in for the 
ſaid defendant in this cauſe, but the ſame is not 
perfeted. EY: 

If the ſheriff dogs not return the writ purſuant to 
the rule after ſervice thereof, then, upon ſearch 
thereof made at the Clos Brevium, you make in 
affidavit of the ſervice, and move the court for an 
attachment for not returning the writ purſuant to the 


\. 4 v oth 
- * * 
Sheritt. 


la the Common Pleas. 


* 


John Taylor, clerk to Mr. 4. B. attorney for the 
above- named plaintiff, maketh oath and faith, That 
a writ of copias ad reſpondendum was regularly iſſued 
out of, and under the ſeal of this honourable court, 
returnable on the marrow of the Aſcenſion laſt paſt, di- 
rected to the preſent ſheriffs of the city of Londen 


20g 


John Denn againſt Richard Fenn. 


Affidavit to 
move for an 
attachment, for 
not returning the 
writ, 


and that this deponent did, on the day 


| inſtant, ſerve Mr. „who is 
or acts as deputy to the ſecondaries of the city of 


London, at their office in Grocer's Alley in the Poul. 


try, Lindon, with a true copy of the rule hereto an- 
nexed, and at the ſame time ſhewed him the ſaid 
original rule: And this deponent further ſaith, 
That he did this morning ſearch with the Cu/tos 
Brevium of this court, amongſt the file of writs as 
of this term, for the return of the ſaid writ of ca- 
pias ad reſpondendum, but that the ſame was not 
filed with the ſaid Cuſtos Brevium. Pay ſerjeant's 


fee 10s. 64. rule 5s. 6d.; and then make out the 


attachment as before, - YT 
The King's Bench have held, that if the ſheriff 
be in contempt before the defendant's death, that an 
attachment may iſſue after, though the ſuit be 
abated, Rex v. Sheriff of Middleſex, 3 Term Rep. 
133. And have alſo held, that defendant may put 
in bail after attachment granted, provided a trial be 
not loft, the attachment not to fland as a ſecurity. 
4 Term Rep. 352: A practice, (if the tts of bai- 
liffs were known, ) with great ſubmiſſion, the court 
would not countenance, Many bails are put in by 
them, in conſequence of their having taken uo bail- 
bonds, or having taken bail, who cannot ſtand the 
tete. The ſheriff is an innocent man, the bonds 
are taken at the hazard of the officer; therefore as 
the ſheriff is indemnified, there can be no harm in 


We fxing the officer, 


King's Benth 
hold, though 
plaintiff die, and 
ſheriff in con- 
tempt, an attach- 
ment may iſſue. 
Alſo, that 

bail may be put 
in after attach- 
ment, provided a. 


trial be not loſt, 


Note on this 
ſubject. 


P How | 
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de is out. 


1 Sheriff. 


How much Sheriff and Bail ars liable for, 
Bail liable to The practice for more than 50 years paſt has 


the whole debt been, that the bail are liable to the whole extent 


and colt. of the penaliy of the bond to ſatisfy the debt really 
owing to the plaintiff. Lord Loughborough, Mit- 
chell v. Gibbons. 1 H. Black, Rep. 76. They are 

alfo liable to coſts. Douglas 330. S. Determ. 
Sheriff liable Defendant arreſted for 50 l. and upwards, ſheriff 
as far as the took a bail-bond penalty 100/. Attachment againſt 
2 of the the ſheriff for not bringing in the body. Motion 
4 to ſet it aſide on payment of 50/. 19s. together 
with coſts. Sheriff's officer had tendered that ſum 
and coſts to the attorney, who refuſed to take leſs 
than 68 J. 25. 6 d. the real debt. Lord Loughborough. 
It would be ſtrange if the ſheriff ſhould be allowed 
fo put himſelf in a better ſituation than the bail: 
the caſe of Mitchell v. Gibbons was determined on 
conſideration. Gould, J. Where a party comes 
himſelf and enters into a recognizance with the 
bail, he is bound in double the ſum, and each of 
the bail, in the ſingle ſum; then each is liable to 
the full extent: and the ſame rule ſhould prevail in 
bail-bonds taken to the ſheriff, Wilſon, J. The 
ſherift may if he pleaſes bring in the body; be 
ought to put the plaintiff in the ſame ſituation as if 
good bai] were put in and juſtified. Ordered the 
rule not to be diſcharged, except on payment of 
the whole debt and colts, with cofts of the applica- 
tron, Fowlds v. Mackintofh, H. Black. Rep. 233. 


| Of proceeding againſt the late Sheriff. 
Sheriff not liable No ſheriff ſhall be liable to be called upon 


to be calledon to make a return of any writ or proceſs, un- 

fix months alter 7ſt he be required fo to do within fix months afin 

7 expiration of his office, Stat. 20 Geo. 2. c. 37. 
2. $4 

| xhptcations The ſheriff muſt be compelled by rule of cout 

| to return the writ, for a requeſt otherwiſe is not 

— | ſufficicol 


Sheriff. 


'  (uffcient nor obligatory upon him. Vide 2 Term 
Rep. N. B. 1. The King againſt Jones. 

A month in law is a lunar month, or twenty- 
eight days, unleſs otherwiſe expreſſed. Doug. Rep. 


446 

is to be reckoned one. So that where ſheriff went 
out on the 12th of February, after four in the after- 
noon, (there being that year twenty-eight days 
only in February,) and was not ſerved with the rule 


too late. The King v. Adderley. Dougl. 463. 
This court have granted many years the rule 
. againſt the late ſheriff to bring in the body inſtead 


| of King's Bench, who always proceeded againſt 


rule of court for that purpoſe. Trin. 31 Geo. 3. 
Vide my Inſir. Cler. K. B. 157. 5 edit. which is a 


more expeditious mode of proceeding, | 


for the late ſheriff to return the writ, and to bring 
in the body; and that the rules be ſerved on the 
under- ſheriff of the late ſheriff, and not on the under- 
ſheriff of the preſent ſheriff. In London and Mid- 
dleſex the offices are fixed, and the ſame officers 
continued, | : 


as before from the ſecondary's office for him to re- 
turn the writ, which if he returns cepi corpus, you 
will, on ſearching with the Cu/tos Brevium, get a 
note of ſame, pay 4 d.; carry it to the filacer for his 
rule to bring in the body, pay 2s. 114.; then take 
ſame to the ſecondary's office, and get a rule pe- 


== thereof on the  under-ſheriff of the late ſheriff 
nove for an attachment, if bail not perfeRted, ſame 
Zs beſore, | 


he day on which the old ſheriff quits bis office 


the late ſheriff by way of diſtringas, have made a 


remptory to bring in the body, pay 5s. ; ſerve copy 


P2 „ Motes 
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Menth in law. | 


How time 
reckoned, 


till the zoth of Juh following, it was held a day | 


of the diſtringas. Barnes 102. And now the court 


Care muſt be taken that the rules be taken out cavea:. 


If the feriff is out of office after he has taken the Proceedings 
defendant, then you get a rule in the ſame manner asia the late 


eriff, 


3 88 VN. B. The rules ought to keep pace with the defend- 


212 ys __— Shals. 
| Notes of Caſes. i | 


Attachment ſet On the 7th of November 1783, the late ſheriſſs 
afide for ſerving of London were ruled to return the writ of capias ad 
e a reſpondendum ; the late ſheriffs returned the defend. 
the preſent ant taken, whoſe body they had ready. On the 13th 
ſheriff, inſtead of of November a rule was ſerved on the. preſent ſhe- 
— bo gh riffs to bring in the body, which they did not; 
to fix the ſheriff, and an attachment was granted. Now, upon 
| motion to ſet aſide the attachment, it appeared that 

the old ſheriffs returned the writ cepi corpus; and 

alſo there was returned upon the writ thus, by the 

new ſheriffs: ** This writ, as above indorſed, was 

&« delivered to us the under-named now ſheriffs, by the 

% above-named late fheriffs, at the time of their going 

ce out of office; that therefore the rule ought to 

have been upon the old fherrffs, to bring in the body, 

Upon ſhewing cauſe, it was contended, that the 

new ſheriffs having made the indorſement upon the 

writ as before ſtated, they had made themſelves 

anſwerable for the body; but the court held, 

0 that the indor ſement merely ſhewed how the writ came 
into the hands of the preſent ſheriffs, and therefore 

« ſet aſide the attachment.” Serjeant Groſſe for the 

plaintiff, Serjeant Bolton for the ſheriffs. Mich, 

| Term, 24 Geo. 3. Leigh, Gent. one, &c. v. Turner, 

The ſherifmay, The ſheriff, in order to ſave himſelf, may put in 
to ſave bimſelf, bail for the defendant (againſt his conſent), upon 
put in bail for receiving the rule to bring in the body; and 


ant's time; ſo that the ſecond rule ſhould not be 
brought in before the four days are expired, in 
which the defendant has to put in his bail above, 
purſuant to the rule of court, and exception en- 
tered. If it were otherwiſe, and by any contri- 
vance of getting an immediate return of the writ, 
the rule to bring in the body ſhould expire before 
the time had elapſed for defendant to put in bail, 
the conſequence would be, that after the ſheriff 
was fixed, defendant to an aCtion on the genes 

| : might 


might plead comperuit ad diem, and ſo deprive the 
ſheriff of his remedy, — 

In a late caſe in this court between Spicer and 
Linnell, the writ was returnable in fifteen days of 
Eaſter : the rule to return the writ was ſerved on 
IVedneſday; the ſheriff returned and filed it on the 
Saturday night; on Monday the plaintiff's attorney, 
without waiting till the defendant had put in bail 
(i. e. till Monday evening, which time he had by the 
rule of the court), obtained a rule to. bring in the 
body, and ſerved it on the ſheriff on the morning of 
Mon day the defendant put in bail Monday evening, 
and notice was given; no exception was made; 
but the defendant not having juſtified within the 
four days, an attachment was moved for and ob- 
tained; and on motion to ſet it aſide, it was held 
trregular, becauſe bail was put in, in time, and 
plaintiff's attorney ought to have excepted againſt 
the bail before he had obtained the rule to bring in the 
body. Enjt. Term, 23 Geo. 3. Serjeant Groſſe ſor 
the plaintiff, Serjeant Bolton for the ſheriffs. 

Rule to bring in the body expired Sat. 19 April. 
Monday the 21ſt, defendant's bail were juſtified, 
dame day motion for an attachment for not bring- 
ing in the body. Rule why it ſhould not be ſet 
alide with coſts, On ſhewing cauſe, it appeared 
that the bail were juſtified before the attachment tas 
moved for, Court referred it to the prothonotary 
as to the practice, who ſaid, that though the rule 
for bringing in the body had expired, yetif defend- 
ant juſtifies his bail hre the plaintiff moves for an 
attachment, the ſheriff is not liable to an attach- 
ment. Thorold v. Fiſher, 1 H. Black. Rep. . 
Rule abſolute with coſts. So held in Carter v, 
White, Hil. 31 Geo. 3. where the court ſaid, they 
would not permit the priority of moving, to prevail 
againſt the practice. | 
Motion to diſcharge a rule to bring in the body: 
the defendant had put in bail, but no exception was 
entered in the filacer's book; notice of juſtification 
was given, Court held, That although there was 
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Attachment ſet 
aſide againſt the 
ſheriff, for ſerv- 
ing the rule to 
bring in the 
body before time 
expired for put» 
ting in bail 
above. 


Another attempt 
to fix the ſheriff, 


Thovgh rule 

for body is ex- 
pired, yet if the 
defendant juſti- 
fies bail before 
attachment 
moved for, it ii 
in time, 


If exception to 
bail is not en- 
tered, alt nough 
the defendant 
gives notice of 


a waiver jultification and 
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does not, yet 
ſheriff is not 
liable. 


If an attorney 
be beil, he is 
con'dered as no 


bail, and pleintiff 


may go on 


neainfi the ſheriff againſt the ſheriff, The court ſaid, that as one of 


without except- 
Inge 


The ſheriff not 
liable if proceed» 
ings are not te- 
gular as a werbal 
ye tice of excep- 
tion, 


Sheriff, though 
he goes out of 
otfice, yet he 
muſt bring in 
the body. 


Sheriff. 


a waiver as between the parties, yet the irregularity 
was not cured, as reſpecting the ſheriff, and there- 
fore made the rule for diſcharging of the former 
rule abſolute with coſts. Rogers v. Mapleback, 
1 H. Black. Rep. 107. 5 

N. B. If the ſheriff puts in bail after rule ſerved 
to bring in the body, he muſt juſtify before a render 
can be made, though not excepted to. Poole v. 
Peate. 2 Black. Rep. 1206. „ 

Motion to ſet alide an attachment againſt ſheriff 
for not bringing in the body. The defendant had 
put in bail in due time, and one of the bail was hit 
attorney; the plaintiff did not except, but proceeded 


the bail was the defendant's attorney, they con- 
ſidered him as no bail, and therefore diſcharged the 
rule. Ritchie v. Gilbert. E. T. 33 Geo. 3. 
Exception entered in the book and verbal notice 
given, afterwerds defendant's attorney proceeded 
by giving notice to juſtify : the rule for bringing 
into court the body of defendant having ex- 
pired, and no bail juſtified, an attachment was 
granted, which was ſet aſide, Per Cur. Where 
there are two parties, and one of them takes 2 
ſtep to which the other ought to have taken 2 
ſtep, the former waives the obligation which the 
latter was under, as between themſelves, but not as 
relating to a third perſon: here the waiver by the 
defendant, if it were one, was not a waiver by the 
ſheriff. The rule ought to be ſtrictly followed to 
prevent confuſion. Cohn v. Davis. 1 H. Black, 
Rep. 80. | 
In Hil. 1791, the ſheriff of Surry returned cepi 
corpus, and the laſt day of this term was ſerved with 
a rule to bring in the body. In the following va- 
cation he went out of office, and a new ſheriff ap- 
pointed. In Eaſler Term bail being put in, but 
not juſtified, motion for an attachment againſt 
the lute ſheriff; rule granted, and afterwards made 
abſolute, no cauſe being ſnewn. Meetings v. Smith, 

1 H. Black, Rep. 629. no 
| | + Monday, 


Sheriff, 

»nday, zoth of April 1792, bail put in; Med. 
> 3 entered; Monday, 7th of May, 
no bail being juſtified, the attachment iſſued. Rule 
to ſet it aſide. Laturence contended bail ought to 
have been perfeRted on Saturday 5th of May, the 
four days allowed being incluſive. Cockell inſiſted 
the attachment was too early ; the firſt of the four 
days was reckoned excluſively, and the laſt incluſive, 
and therefore that the attachment could not iſſue 
till Tueſday, May 8th, the preceding Monday be- 
ing one of the four days. The court de- 
clated themſelves of this opinion; but as the 
bail were not in fact perfected, they could not 
allow the preſent motion, and diſcharged the 
rule with coſts, North v. Evans. 2 H. Black, 
Rep. 36. © | 

If defendant juſtifies his bail before motion for 
attachment, the ſheriff is not liable to the attach. 
ment, 1 H. Black. Rep. 9. Thorold v. Fiſher. 


Common Appearance. 


When defendant has been ſerved with a copy of | 


the capias or other writ, it is his duty to appear in 
obedience thereto, It was formerly in perſon, but 
now done by attorney. When done, both parties 
are in court, and the court have then the poſſeſſion 
of the caule. 85 
The cauſe of action being beneath the dignity of 
this court, being 11. 7s. 7d. as appeared by 
plaintiff's bill delivered, and by his on acknow- 
ledgment, which was proved by affidavit, and not 
denied, court flaid the proceedings. 
Holmes, 2 Black. Rep. 754. Same practice in the 
King's Bench. 4 Term Rep. 496. Kennard v. 
Jones. 5 Term Rep. 64. Wellington v. Arters. 
do in Exchequer. | is 
The appearance to a capias is entered with the 
Klacer of the county wherein the writ is directed, and 
| | EF 4 the 
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Four days to 
perfect bail is 
one day excluſive, 
and the other 
incluſive, The 
attachment did 
iſſue on the 
Monday irregu- 
larly ; yet as bail 
was not per- 
feed, the court 
would not ſet it 


aſide, 


If debt be be- 
neath the juriſ. 
diction of the 
court, eourt 
ſtay the pro- 


Steer v. ceedings. 


Common ap- 
pearance. 
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the note for the appearance is wrote on an un- 
ſtamped piece of paper, in this form: 


Note of ap- Londen: Appearance for John Denn, late of 

peatance. London, yeoman, ats. Richard Fenn, to a capias, re- 

= turnable on the morrow of All Souls (the return 
day of the writ). | T. P. Attorney. 


This is filed with the filacer, who enters the 
ſame in a book kept for that purpoſe; and the me- 
morandum or warrant, as before, mult be filed on 
a 25. 6d. ſtamp, purſuant to the ſtatute 25 Geo. 3. 
c. 80. : pay him 25s. 6d. viz. 15, 64. for duty, 
and 15. for the entry; if there be more than one 

defendant, pay 44d. each. 
Eight days to By the lat. 5 Geo. 2. c. 27. Where the deſend- 
appear, ant is ſerved with a copy of the proceſs, he muſt 
cauſe a common appearance to be entered on the re- 
turn day of the proceſs, or within new days after 
ſuch return. 
N. B. This means from the return of the capias, 
and not the guarto die; ſo that if the capias is re- 
turnable on the morrow of All Souls, the 3d of No- 
vember, defendant has all the 11th to enter his ap- 
pearance. 
If defendant And in caſe the defendant ſhall not appear with. 
does not appear, in eight days after the return of ſuch writ or pro- 
plaintiff may. ceſs, the plaintiff, upon making and filing an affi- 
| davit of the perſonal ſervice of luch writ or proceſs, 
may enter a common appearance for the defendant, 
and proceed thereon, as if ſuch defendant had en- 
tered the ſame. Stat. 12 Geo. 1. c. 29, 


Affidavit of If the defendant does not enter his appearance 
ſerviceto be within eight days next after the return of the writ, the | 
1 plaintiff muſt cauſe the following affidavit to be | 


g made by the perſon who ſerved it, which may be 
| ſworn before a judge, commiſſioner, filzcer, or his 
| deputy ; but in town moſtly before the filacer, fat. 

12 Ges. 1. c. 29. and it is to be filed gratis, 

When to be On a writ returnable the 3d of November, com- 
ri by * mon bail muſt be filed the 11th, or plaintiff may 


file it the Izth i in the morning. ö 
7 


„ 


Dr — 


— — Cav Pons n art rug 9 


Common Appearane?. 


By. flat. 25 Geo. 3. c. 80. /. 22. Common ap- 
| pearance may be filed by the plaintiff, according to 
| the ſtatute, without entering or filing of record a 
| memorandum or minute for the defendant : but no 
ſolicitor ſhall plead or carry on any further proceed- 
inos for ſuch defendant (if common appearance has 
been filed according to the ſtatute) without filing 
the minute or memorandum before mentioned, un- 
| der penalty of 54. / 23. If a defendant is added 
after commencement of an action, a memorandum 
| not neceſſary. / 24. | be — 

Plaintiff cannot appear for defendant according, 
Fc. before the gth day in the morning; i. e. if 
| procels ret. the 3d of Nevember, he may appear 
the 12th. Pra. Reg. 32. Morſe v. Farnham. 
| If defendant is ſued by the wrong name, plaintiff 
| cannot file appearance according, &c. in his right 
name; proceeding will be ſet aſide. Meſtall v. 
Finch. Barn. 400. So in King's Bench, Doo v. 

Butcher, 3 Term Rep. 611. 

It declaration be taken out of the office, it will 
| cure the defect in the proceſs. Marguand v. Mayor 
| of Boſton, Barn. 416. Vide Str. 1072. | 
Where the plaintiff enters an appearance accord- 
| ing to the ſtatute, he is not obliged to take notice 
of any attorney the defendant employs, wnleſs ſuch 


Jones v. IVilkinſen, 


In the Common Pleas. * >» | 
| John Denn againſt Richard Fenn. 


John Clegg, of, &c. clerk to J. P. attorney for 
the above-named plaintiff, maketh oath and faith, 
| Thathe did, on the 1ſt day of November inſtant, 

perſonally ſerve the above defendant with a true 
copy of a writ of capias ad reſpondendum, which ap- 
peared to this deponent to be regularly iſſued out of 
this honourable court, and returnable before his 
| majeſty's juſtices at Y/eAmin/ter on the morrow of 
di Kult; under which ſaid copy was written an 


Engliſh 


217 


Common ap- 
pearance may be _ 
fiied according 

to Ratute, with- 
out a warrant, 


When plzintif 
may appear, 


If d:fendant ſued 
by a wrong 
name, vlaintitF 
cannot file by his 
right name, 


attorney deliver or fil: a plea. Coorke's Rep. 116. 


Afﬀidavit to be 
ingroſſed on a 
treble 6d, ſtamps 
ed paper, | 


218 | Common Appearance. 


Engliſh notice to the ſaid defendant of the intent 
of ſuch ſervice, purſuant to the ſtatute in that caſe 
made and provided, | 


0 | Sworn, Sc. | | John Clegg. 
[ Appearance An appearance by the defendant cures all error 
i cores all defects, and defects in meſne proceſs. Barnes 163. 167. 


; * Wade v. Madman. 3 Will, 141. Lliyd v. Wilians, 
f And he ſhall not afterwards take advantage of it; 
| becauſe the only intent of neſue procels is to bring 

the defendant into court; and when he is come in, 
| there is an end of the proceſs. Barn. 163. 
Though defend. If defendant be ſerved by a 2 name, and 
e eee appears by his right name, plaintiff may declare 
7 againſt him by his right name. Hole v. Finch. 
| 3 Vilſ. 293. So in King's Bench, Doo v. Butclur, 
3 Term Rep. 611. 
An appearance The defendant in the writ and declaration was 
| entered by plain- rightly named John, alſo the affidavit of ſervice was 
| e A right. An appearance according to the ſtatute was 
wrong name, | : | 
amended after entered 'by the name of James inſtead of John. 
declaration, On motion to ſet aſide declaration, Cæurt ſaid, this 
is a mere ſlip, and the affidavit is right. So let the 
filacer alter the entry of the appearance, and inſert 
the name of Jobn inſtead of James. I eſton v. 

Pacman. 3 Wilſ. 49. | | 
Baron and feme. If baron and feme are ſued, the baron muſt ap- 
pear for himſc]f and wife, and plaintiff, although 
wife not ſerved, may appear according to the ſtatute 
for them. Collins v. Shapland and ux. Barnes 412. 
Baron and feme joined in the writ; buſband en- 
tered an appearance for himſelf only; plaintiff 
ſigned judgment for want of a plea, without making 
a demand of a plea, Motion to ſet it aſide, Court 
held judgment irregular, and made rule abſolute. 

Clark v. Norris and ux. 1 H. Black. Rep. 235. 
If a wife appear without huſband, the appear- 
ance is not void in law, but plaintiff cannot pto- 
ceed without bringing the huſband into court. 


* — ncite Wont ns ee 


2 


Common Appearance. 


If declaration be filed in chief, the plaintiff mu? 
ehhear according to the flatute before ſuch declaration 
be filed. Barn. 242. Pratt. Reg. 31. Jo is the 
practice in K. B. 1 Term Rep. 635. 

If a writ be ſerved on defendant by a wrong name, 
and he files appearance in his right name, he may 
be declared againſt by his right name; therefore, if 
you are aware of that miſtake, ſtay till he appears 
before you file the declaration. | 

If plaintiff enters an appearance for the defend- 
ant, before the time the defendant has to enter his 
appearance is expired, the defendant muſt complain, 
if notice of declaration has been given, of the irre- 
gularity, before judgment ſigned. Barnes 242. 
That any attorney of either Bench-accepting a 
warrant to appear, or ſubſcribing a proceſs, &c. be 
compelled to cauſe appearance, or. be liable to an 
attachment, or put out of the roll, as the caſe re- 
quires, R. M. 1654. ect. 13. 

If an attorney take upon himſelf to appear, the 
court looks no further, but proceeds as it he bad 


ſofficient authority ſo to do, and leaves the party to 


his action againſt him, ſhould it be otherwiſe, 
Suik, 87. 


In what Cafes a Common Appearance well 


be ordered.” 


An ac-etiam was put into the capias, which was 
indorſed for bail, but no ac-etiam was put on the 
precipe, therefore common appearance ordered. 
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Muſt appear ac« 
cording, &c. be- 


fore declaration 
filed in chief, 


If writ ſerved by 


wrong name, & 


Irregularity of 
plaintiff's enters 
ing appearance 
for detendant to 
be complained of 
betore judgment, 


Attorney not ap- 
pearing accord- 
ing to undertaks 
ing, do be at- 


tachedd 


If attorney ua- 
dettake. 


Common v pvar- 


asc rde ted. 


barnes 117. Hay v. Mann. One affidavit againſt 


ſeveral defendants upon ſeveral debts, common ap- 
pearance ordered. Barnes 70. Bett v. Goodman, 
Lid. 115. But refuſed in Trinity Term 17833 
Where one only was arreſted, and where the action 
Was vexatious. 2 Black. Rep. Sog. The huſband 
abſconded and could not be taken, and wife arreſted 
on meſns proceſs; ſhe was diſchar ged, Blick'V. 
Halpenn and wife, Barnes 67, | 
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| Rule as tothe 


diſcharge of the 
wiſe, 


Marriage muſt 


- be made out, 


* 


De fect in affida. 
vit. 


- Black, Rep. 218. Hubbard v. Pachy. 


Gaming. 


Fogitive, 


When a ſupple- 


mental athdav'it. 


vill now be re- 
ceived, though 
con:rary to two 
former caſes. 


Vide p. 137. 


* s Bench, 


it makes the matter doubtful. 7614. 


for common appearance; on ſhewing cauſe, a ſup- 


Common Appearance, 


Per Cur, The rule is, that where there is 
judgment and execution againſt both the huſband 
and wife, ſhe ſnell not be diſcharged ; but if they 
both be in cuſtody upon mſn? orccefe, the Wife 
ſh+]! be diſcharged upon common bail. an, 
3 1 , 124. 

Where the. marriaze is clearly made out, the 
court wiil order the feme to be diſcharged on come 
mon appearance Holland v. Erjtine Bar nes 100, 
But when ſhe acts as a feme ſole for tweiye years, 


A ffidavit ſtating defendant was indebted to plain- 
tiff in 7r2ver, common appearance ordered, 1 H, 


So on an affidavit that defendant was indebted in 
500 /. and upwards, Cole v. Debree. 1 H. Blacl. 
Rep. 10 Vide 245. H. Hen v. Campbell. Same 
bouk. 

Defendant arreſted on an affidavit for ſo much 
money won of him by the plaintiff, at divers plays 
or games called brag and toſs-up, which he pro- 
miſed to pay. Defendant diſcharged on a common 
appearance. Yeung v. Moore. 2 Will. 67. 

If Sefendant produces a duplicate of bo diſcharge 
as a fupitive, he ſhall be diſcharged on a common 
appearance, Barnes 100. So if his diſcharge be 
as an inſolvent debtor. Baxter v. Overton, Ibid, 
102. Vid: 105. Norten v. Lutwidge, Same point 
as a fugitive. 

Affidavit to hold bail 40 indebied to plaintiff m 


1. and upwards,” and no farther ; motion 


plemental afidavit was offered, ſtating it was fot 
money lent, and plaintiff had many receipts io pro- 
duce of defendant. It was oppoled being received, | 
and. cited Croke v. Dobree., 1 II. Black. Rep. 10. 
and 2 Wil. 224. Reels v. Groneman, The 
court ſaid, that unleſs there were ſpecial circum- 
ſtances to prevent it, they would allow in ſuch 4 
caſe ſuch an affidavit, Rule diſcharged, Tardy v. 


Devaux. AA. 33 Gw. 3. The King's Bench he, 
| that 


0 oe. oe. Re a OO 


Common Appe 


| chat an affidavit to hold bail muſt be as /reng and 
poſitive as an affidavit to change the venue. 1 Term 
Keb. 716. Mackenzie v. Mackenzie, 


Motion to diſcharge defendant on affidavit that 
defendant was married .3oth of October 1764, to 
G. F. Meadon, at St. Margaret's, Weſftmin/ter, with 
whom ſhe has ever ſince cohabited, and he is gene- 
rally known to be her huſband, but that ſhe was 


| arreſted laſt February for 231. though the cauſe of 


action (if any) aroſe ſince the coverture, and that 


| plaintiff then knew her to be the wife of G. F. 
Meadon. A copy of the-regiſter was alſo produced, 
| and a bill of exchange drawn by G. Meadon was 
| alſo produced, which ſhe offered to plaintiff to be 
changed for her on 10th of February 1772, the day 
& when their dealings commenced. Per Cur, Where 


a tradeſman gives credit to a woman of genteel ap- 


pearance for articles of dreſs not much beyond her 


level, (as was the preſent caſe,) and he does not 
know her to be a married woman, nor does ſhe in- 


| form him ſo, nor js her coverture of ſuch ſufficient 
notoriety as upon reaſonable enquiry be might find 


jt out; if in ſuch a caſe he brings his action, the 


| court will not interpoſe in this ſummary way to 
deliver a woman in ſuch circumſtances as contri- 


buted to impoſe upon the plaintiff, but will leave her 
to plead her coverture ; though they would certainly 


| diſcharge a feme covert who lived openly with her 


huſband, however the plaintiff might pretend igno- 


rance of it, for then it is his duty to inform him- 


ſelf, The plaintiff's affidavit is cautiouſly worded, 
and not fo explicit as it ought to be; yet from the 
confuſion of the chri/lian names of the ſuppoſed 
huſband, it is by no means clear to the court that 
the really is a feme covert; and, if ſhe was, there 
was not a ſufficient notoriety of it to the world fo 


| 45 to intitle her to her diſcharge in a ſummary way; 
| NOT is it to be conceived that if ſhe was really the 
| Wife of a man in a geutcel office, he would have let 

her remain in gaol from February laſt to the 23d of 
Aly for 231, without giving bail for her: upon 


all 


* 
3 HZ, 


The court will 
not diſcharge a 
feme covert on 
common appear- 
ance, unleſs the 
coverture be open' 
and notorious, 
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A rule granted 
to ſay p. oceed- 


ings t Il ſecurity 


given, 


Now a contrary 


Common Appearance; 


all theſe accounts the court do not think it neceſſary 


to interpoſe, but will leave her to ber regular te. 


medy. Rule diſcharged. Pearſon v. Meadm, | 


2 Black. Rep. 903. 


If defendant a bankrupt, produces his certificate 
allowed, confirmed, and inrolled, he ſhall be diſ- 
charged. But the court will not diſcharge a bank. 
rupt on common appearance, when the commiſſion 


appears to have been groſsly fraudulent. 2 Black, 


Rep. 725. Sowley v. Jones. 
Security for Cofls. 


Formerly the practice of the two courts. dif- 
fered, the King's Bench holding, that a plaintiff 
who was a foreigner ſhould not proceed in his 
action until he gave ſecurity for coſts, becauſe if 2 
verdict ſhould be againſt him, he was not within 
the reach of our law ſo as to obtain ſatisfaQion. 
1 Term Rep. K. B. 267. Another reaſon was, if 
an Engliſhman ſue in a fo:eign court, he muſt give 
ſecurity for coſts. Ibid. 362. Fitzgerald v. Whit- 
more, The Common Pleas refuſed a rule though 
plaintiff a foreigner, and had left France to avoid 
being arreſted for debt, and was in England inſol- 
vent, ſaying, that neither the plaintiff being 2 
foreigner, nor his inſolvency in this country, were 
ſufficient reaſons to require ſuch a ſecurity, H. T. 
1789. Povrier v. Carter, 1 H. Black. Rep. 106. 

Nor would the Common Pleas grant a rule on 
the circumſtances alone of plaintiff's being reſident 
abroad, but required an affidavit of “ his having 
gone thither to avid payment of his debts of his inſil- 


vency in a foreign country,” or the like, ſaying, be Wi 


ſhould not be compelled to give ſecurity mere'y 
becauſe he was in another country. But an aff 
davit of this ſort being now produced, a rule to 
ſhew cauſe was granted and made abſolute, no 
cauſe being ſhewn. Parguot v. Eling. 1 H. Bla. 


Rep. 106. 


But now in Ganesford v. Levy, on an affidavit 


determination. ſimply, © that the plaintiff's place of reſid. nee a! 
| : | 6 


Common Appearance. 223 


47 Beurdiaux.“ Court laid down, to guide the 
practice in future, that where a plaintiff reſided in 
a foreign country, and out of the reach of the pro- 
ceſs of the court, he might be called upon to give 
ſecurity for coſts, though no other circumſtances 

were ſtated in the affidavit. Michaelmas Term, 

Geo. 3. | | 
In an action againſt the keeper of a lottery- office, 10 qui tm 
| 2 motion was made to ſtay the proceedings till ſe- action no ſeen» 
curity was given, upon an affidavit of plaintiff's 1. | 
| inſolvency and extreme indigence. The court ſaid, 
| they had gone as far as they could in actions of this 
SF kind, by preventing the iſſue money from being 
paid, and ordering it to be placed into the hands of 
| the prothonotary; that to require ſecurity, would 
| be directly contradicting the aCls which gave the 
penalties to whoever would ſue for them, without 
impoſing any ſuch condition. Rule refuſed. Field, 
qui tam, v. Garron, 2 H. Black. Rep. 27. Barn. 126. 

This is the ſame in King's Bench. 3 Term Rep. 

137. 

NM. B. The application cannot be made till bail 

put in. So in King's Bench, 4 Term Rep. 697. 

De la Preuve v, The duc de Biron, 

In ejectment on demiſe of an infant, court will. Fůectment. 
ſtay the proceedings till a reſponſible plaintiff. be 

named, ot until ſecurity be given for the coſts, 


7 T bruſtout v. Percival. Barn. 183. Same in King's 
95 Bench, Term Rep. 1 V. 491. 80 in this court 
Pu t leſſor of plaintiff die, Goodright v. Searle. Barn. 
1 | 147. So 1 take it where there has been a former 

, ejectment, there you may move to ſtay the pro- 
x; ceedings in the ſecond ejectment, till the coſts of 
a the former ate paid. And ſo in the King's Bench, 
16. I Term Rep, 491. Barn. 133. Salk. 255. 


This court would not ftay proceedings till the 
debt and coſts in two other actions, for which de- 
tendant had obtained judgment againſt plaintiff, 


ſhould be paid, Cooke v. Dobree, I H. Black, 
Rep. 10. 9 


no 
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Javit 
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Definition of 2 
declaration. 


If a plea in abate» 
ment, may now 
amend, 
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Declaration. 


HE declaration is a legal ſpecification of the 

cauſe of ation ; and if the proceeding be by 
ſpecial original writ, the plaintiff muit declare for 
the ſame cauſe of action as is there expreſſed. But 
if the proceeding be by common capias, then the de- 
elaration wars ©: the cauſe of action by ſeveral 
counts ; and it ſhould correſpond with the proceſs, 
in the names and deſcriptions of the parties for if 
there be a material variance, the court will ſet aſide 
the proceedings; unleſs where the proceſs is 
taken out againſt the defendant by a wrong name, 


and he appears by his right name, there the 


plaintiff may declare againft him by the name in 
which he appears; ſtating, that he was arreſted by 
the other ; for by appearing, the defendant admits 
himfelf to be the perſon ſued ; and fo the variance 
is immaterial, So in the King's Bench, 3 Term 
Rep. 611. Boyne v. Mills. EO 
If defendant plead in abatement, that he is ſued 
by a wrong name, the plaintiff may on payment of 
colts have an order to amend. So determined, 
Hil. 32 Geo. 3. The like practice in the King's 
Bench, on the uſual time being given to plead 
de novo. | 
The ſubſtantial rules of pleading are founded in 


. Rrong ſenſe and in the ſoundeſt and cloſeſt logic, 


Repetitions to be 
#voided in decla- 
fationt, 


and ſo appear when well underſtood and explained; 
though being miſunderftood and miſapplied, they 
are often. made uſe of as inſtruments of chicane. 
Robinſon v. Raley. 1 Burr. 316. 
It is one of the moſt honorable, laudable, and 
profitable things in our law, to have the knowledge 
of well pleadings in actions, real and perſonal, Co. 

Lit. 534. Vide my Inſir. Clerk. K. B. 5 edit. 
For avoiding of long and unneceſſary repetitions 
of the vriginal writ in actions upon the caſe, and 
h 3 perſonal 


RR 


| 5 


Detlaration. 


perſonal actions upon penal ſtatutes. That decla- 
rations in actions of treſpaſs on the caſe or per- 
ſonal actions upon any general ſtatute, namely, 
hue and cry, monopolies, and for ſuits in the ad- 
miralty, and ſuch like, other than debt, repeat not 


the original writ, but only the nature of the ac- 


tion, viz. A. B. was attached to anſwer C. D. in a 
plea of treſpals upon the caſe or in a plea of treſpaſs and 
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Only the nature 
of the action to 
be repeated, 


contem t againſt the form of the flatule, Rule Mich. 


i654. /. 16. | 

1 the avoiding of the common bar and new 
aſi>nment. The declaration upon an original 
writ or bill, quare clauſum fregit, may mention the 


| place certainly, and fo prevent the uſe and neceſſity 


of the common bar and new aſſignment. 7612. 


That unneceſſary length of declarations be for- 
borne, and in order thereunto, that in actions of 
covenant not to repeat more of the deed than is ne- 
ceſſary for the aſſignment of the breach, and not 
to repeat the covenant in the concluſion, id. 

In actions of ſlander long preambles be forborne, 
and no more inducement than what is neceſſary for 
the maintenance of the action; but when it re- 
quires a ſpecial inducement, or collaguium. id. 

That in actions upon general ſtatutes, the decla- 
ration nut to repeat the ſtatute, but to conclude 
againſt the form of the ſtatute in ſuch caſe made 
and provided; as in cafe of debt upon the Stat. 
2 Ed. 6. for tithes, and 32 H. 8. for maintenance, 
21 Fac. of monopoly, Ibid, | of 

I hat action of debt upon a judgment had in the 
courts at //:/iminfter, to recite only the judgment 
but if a judgment had by or againſt an executor or 
adminiſtrator, then the action of debt upon that 
5 to repeat the declaration and judgment. 

1d. 5 : 

That before the declaration actually entered, the 
plaintiff my amend his declaration, paying coſts, 
or giving imparlance, at the plaintiff's election, by 
the order of a judge of the court, But after it is 

entered, 


Common bar, 


Unneceſſary 
lengih of decla- 
rations, 


Slander, 


On ſtatutes, 


Debt on judg- 
ment. 


When declara- 
tion may be 
amended, 
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Rules of plead- 
ing objects of 
preciſion and 
brevity. 


Impertinence, 


that doth not deface the roll, yet that before iſſue 


| ſhould direct the prothonotary to tax exemplary 


Declaration. 
entered, if the amendment be but a ſmall matter 


or demurrer entered it be amendable by rule of 
court upon colts, and liberty to plead, with a new 
or further imparlance. 46:4. S | 

As the rules of pleading are founded in good 
ſenſe, their objects are preciſian and brevity. No- 
thing is more deſirable for the court than preciſion, 
nor for the parties than brevity. It is eaſy for a 
party to ſtate his ground of action. If it is founded 
on a deed, he needs not ſet forth more than that 
part which is neceſſary to entitle him to recover, 
If he ſtates what is impertinent, it is an injury to 
the other party, and may be ſtruck out, and coſts 
allowed upon motion. As where a declaration for 
a ſurgeon's demand, and in every count it was laid 
to be for curing the defendant of the foul diſeaſe, 
the court expreſſed great diſpleaſure that ſuch Jan- 
guage was uſed, and intimated their defire that 
whenever the like ſcandal is inſerted, that ſomebody 
would move to ſtrike out the words, and to refer 
it for ſcandal and impertinence, and that they 


coſts ; that the rule for referring ſcandal ought to 
be the ſame at law as in equity; and that they 
remembered 3501. coſts taxed in chancery for 
ſcandal. 2 Wilſon 20. Anon. 

If unneceſſary counts be not ſtruck out before 
frial, and plaintiff recovers on one, he will be in- 
titled to the coſts of the whole declaration. 2 Black, 
Rep. 800. 1199, 

Motion to refer a declaration to the prothono- 
tary, to ſtrike out ſuperfluous and unneceſſary parts 
of it. It was inſiſted, that defendant had come too 
late, and had waived his objection by taking the 
declaration out of the office, and pleaded before 
the motion, The rule was made abſolute; and 
Lord Loughborough ſaid, e in my opinion it would not be | 
« too late after verdict.“ Law v. Williamſon. Hil. | 
31 Geo. 3. In the King's Bench the rule is, if 
plaintiff do recover on one count only, he ſhall have 

| _ no 
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no coſts of the others. Say. 212. 3 Burr, 1232 
nar is defendant intitled to any. | | 
 Adeclaratin containing five counts reduced into 
two. Bownas v. Wilcock. Barnes 360. | | 

Variance between the declaration and proceſs, variance be- 
i. e. to anſwer the plaintiff qui tam pro dom. rege tween proceſs 
pro ſeipſo ſequitur, and the declaration in his own OY 
right, is fatal. Canning v. Davis. 4 Burr. 427. 
cited in 2 Black Rep. 722. Lloyd v. Williams. 
But where the proce!s is to anſwer to John Lloyd ' 
only, and the plaintiff declares in an aQion gui 
tam, the court held this well enough. Lloyd v. 
IWiltams, 3 Will. 141. Fide 2 Str. 1232. | 

if the plaintiff declare in debt, on proceſs with 
ac-etiam in caſe, it is a waiver of the bail. 3 Hill. 
| 141. Lid v. Williams. | 
Hut it is not a ground to enter an exoneretur, if 
the ſum ſworn to is under 40/. as it ſeems the 
ac- eliam is not neceſſary, by 13 Car. 2. Stat. 2. 
c. 2 under qol. Pract. Reg. 137. Lackwocd v. 
Hill. 1 H. Black. Rep. 310. i | | 

It is reaſonable in all caſes, that the plaintiff Plaintiff's de- 
ſhould give to the defendant an account of the par- mand. 
ticulars of his demand, and the court or a judge 
may ſtay proceedings till it is done. 

So in King's Bench, 3 Burr. 1390, Le Briton 
v. Braban, done by ſummons in both courts. Mr, 
J. Buller rep:obated a motion of this ſort, 

Where an arreſt ſhall be by virtue of a capias ad When no waiver 
reſpond, in any county, and bail be put in, and plain- of bail. 
tf ſhall think proper to declare in a different coun- 
ty, it ſhi] not be deemed a waiver of the bail. 
K. H. T. 22 Geo. 3. Vide this rule at length, title 


A $ Proceſs. 


Ocdered, that all declarations and pleadings ſhall Delivery as to 
: be delivered, all ſuch demands made, and all notices time of pleading, 
2 given, before nine in the evening. KR. E. T. 10 
; 75. 2. | 62 

No action, &c, ſhall be ſtaid, nor any judgment, anions are to 
ſentence, &c. reverſed, by reaſon of omiſſion or de- proceed though 
defect in the entering or filing of record the memo- * warrant or 


memorandum 
Q 2 = randum filed, | 
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How to be in- 


groſſed, and to 


charge. 


Two ways to 
declare. 


Of &eclaring de 
bene eſſe, 


filed. R. Trin. 8 Geo, 3. 


Declaration. 


randum or minute directed, but the court ſhall pro- 
ceed the ſame as if ſuch memorandum or minute 
was entered or filed. Stat. 25 Geo. 3. c. 80. 
. 17. | 2 

When the declaration is drawn, it is to be in- 
groſſed on treble penny ſtampt paper; charge on 
the back thereof 4 d. per ſheet (ſeventy-two words), 
and duty 3d.; warrant, in debt, treſpaſs, and deti- 
nue, 4 d.; in other actions, 84.; and if the plain- 
tiff*s attorney enters appearance, according to the 
ſtatute, 55s. 10d. more. | 

There are two ways in which the plaintiff may 
declare. The one on the return day of the wri,, 
which is termed de bene eſſe, or conditionally, until 
ſpecial or common bail be filed. The other in 
chief, which is when the defendant has appeared, or 
where plaintiff has entered an appearance accord- 
ing to the ſtatute for him: in the latter caſe the 
notice to plead is without condition within the | 
time limited. But the better way is to file it de 
bene eſſe, as it ſpeeds the cauſe, 

If a declaration is filed in chie, the plaintiff muſt 
ſee that the defendant has appeared, or that he en- 
ter it according to the ſtatute, before declaration 
is filed. Matthews v. Stone. Barnes 242. Pratt, 
Reg. 31. The practice in X. B. is the ſame, 
Term Rep. 1 J. 635. Cook v. Raven. | 


Of the declaring de bene eſſe, 


Upon proceſs returnable the firt, ſecond, or third 
return of any term, the declaration may be deli- 
vered de bene eſſe, at the return of the proceſs, with 
notice to plead, if in London or Middleſex (and de- 
fendant lives within twenty miles of London) in 
four days. But if the plaintiff declares in any other 
county, then it may be delivered de bene eſſe, with no- 
tice to plead within eight days after declaration deli- | 
vered, either where there is ſpecial or common bail 


When 


Declaration. 


IVhere ſpecial Bail or common Appearance emered. 


If the defendant's attorney has appeared, or put 
in bail, the declaration muſt be delivered to him, 
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When defendant 
files bail, or ap- 


whereupon he muſt pay for the ſame duty and Peas. 


warrant; or on refuſal by him, or his clerk in his 
abſence (or if his abode be unknown), it may be 
filed in the prothonotaries office, on payment of 2s. 


a count, or $4. per ſheet; and then on notice 


thereof to the defendant or his attorney (and from 
the time of giving ſaid notice, and not before, the 


declaration is well delivered), and on rule to plead 
being given, judgment for want of plea may be 
ſigned; and no plea may be received till the decla- 
ration is taken out of the office. R. T. 12 W. 3. 


Of declaring when Plaintiff enters Appearance. 


In all caſes where a copy of the proceſs of this 
court is ſerved upon any defendant or defendants 
by the plaintiff's attorney, purſuant to the act for 
preventing frivolous and vexatious arreſts, the 
plaintiff's attorney, in ſuch caſe, ſhall leave a copy 
of the declaration in the office, and likewiſe give 
| notice thereof to the defendant or defendants, by 

delivering an Engliſb notice, written in a ſecretary 
hand, to ſuch defendant or defendants, or by leav- 
ing the ſame at the laſt, or moſt uſual place of 
abode of ſuch defendant or defendants, fignifying 
the nature of the action, at whoſe ſuit it is proſecuted, 
and in whoſe office ſuch declaration is left. And in 
caſe ſuch defendant or defendants, after ſuch notice 
given, do not plead by the time the rules for plead- 
ing are out, the plaintiff in ſuch caſe may ſign his 
judgment (a rule to plead being firſt given), with- 
out any other or further calling for a plea ; and 
thereon give notice of executing his writ of in- 
quiry, either by delivering notice in writing to ſuch 
defendant or defendants, or by leaving the ſame at 


the laſt or moſt uſual place of abode of ſuch de- 


fendant or defendants; which ſhall be ſufficient 
Q 3 notice 


Where plaintiff 
appears for de- 
fendant, the de- 
c aration ſhall be 
left in the office, 
and notice given. 


After ſuch noe 
tice, the decla- 
ration ſhall be 
deemed well dee 
livered; and if 
defendant does 
not plead in 
time, judgment 
may be ſigned, 
and notice of 
inquiry may be 
given. 
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Service after re- 
turn bad; but if 
he take declara- 
tion out of the 


office, good. 


Where proceſs 


is laſt ret. a de · 
claration de bene 
e/Je may be filed, 
with notice to 
plead within the 
four firſt days of 
the next term, 


If declaration 
delivered de bene 
e on or be fore 
appearance day, 
he has four days 
to plead after 
that day, 


Declaration. 


notice to ſuch defendant or defendants, of the time 
of executing ſuch writ of inquiry. R. Mich, 
1 Geo. 2. | Co. 

The ſervice of a writ after the return day is bad, 
But if defendant take the declaration out of the of- 
fice, he waives all irregularity of -proceſs. hat 
v. Fuller. 1 H. Black. Rep, 222. | 


On Proceſs, returnable on any other Return, 


If the proceſs be returnable on any other return 
than the firſt, ſecond, or third return, the deſendant 
is then entitled to an imparlance ; and in ſuch caſe, 


notice muſt be given for the defendent to plead 


within the firſt four days of the next term. | 
If the action be bailable, and not perfected, you 

muſt declare in this caſe de bene eſſe or conditionally, 

otherwiſe you will loſe the bail, 


The plaintiff 23d Zune, being the laſt day of Tri- | 


nity Term 1790, filed a declaration de bene eſe 
until an appearance entered on a bail-bond, and 
notice given to plead within the firſt four days of 
Michaelmas Term, No appearance being entered 
on the 26th Oclober following, plaintiff entered one 
according to the Stat. gave rule to plead the firſt 
day of Michaelmas Term, 6th November, and on the 


10th ſigned judgment for want of a plea, The 


court held the proceedings to be regular, Abbey v. 
Martin. 1 H. Black. Rep. 533. 

If a declaration be delivered in the ſecond term 
after the return of proce/s, the defendant is intitled 


to an imparlance; and the notice muſt be to plead 
within the fir? four days of the next term. | 


Notes of Caſes. 


If a declaration be delivered de bene eſſ on or be- 
fore the appearance day of the return of the writ, 
the defendant is intitled to four days time to plead 


from the appearance day; if delivered after the 


appearance day, then to four days after the delivery. 
2 Black. Rep. 1243. Town cauſe, A 
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Detlaration. 231 
The delivery of a declaration before ſpecial bail What is a waiver 
is put in, is a waiver of the bail, unleſs it be ef bail. 
marked de bene eſſe; and the demand of a plea is a 
waiver of the exception to bail, for it is admitting 
the defendant to be in court and in a condition to 
plead. Lifler v. Wainkouſe. Barnes 92. 
If a declaration be filed or delivered de bene e//e, Rule to plead. 
a rule to plead may be given the ſame day, but 


| ſuch a rule cannot be entered until the firſt day of 


the term. Seller v. Faceby. Cooke's Rep. 68. | 
Formerly on a writ with ac- etiam, if the plaintiff May now declare 
declared in any other county than that in which in any county, 


the writ iſſued, he Joſt his bail: but now it is 


otherwiſe, by rule, Hil. Term, 22 Ges. 3. Vide 
title Proceſs. | 

On the tenth of November, defendant was ſerved When entitled ta 
with a writ returnable the twelfth; it was held be paid for de- 
that the plaintiff ought not to be paid for the decla- N 
ration until the fifteenth, for the four days of grace 


are always allowed to defendant to make an end of 


the cauſe by payment or otherwiſe, 2 Black. Rep. 
749. Golding v. Grace. 5 
The plaintiff in his own right arreſted the de- phaintiff ſhall 

fendant upon a capias with ac- etiam, to anſwer loſe his bail, if 

him in his own right; whereupon the defendant's oO w_ 
8 3 ently from the 

attorney applied to the plaintiff's attorney, and grit. 

undertook to put in ſpecial bail, which he did. 

The plaintiff declared as executor, and not in his 

Motion that the bail might be vacated, 

and common appearance accepted, which was or- 


dered, and that plaintiff might then proceed as ex- 


ecutor. Hale v. Tipping. 3 Wil. 61. 
A declaration delivered in the country to an at- Mut be deliver- 


torney appearing for the defendant, is not good; e to the agent, 


but it ſhould have been delivered to the agent in 
town. Adderley v. Dixie. Cooles Rep. 1011, 

It is the courſe of the court, that the plaintiff May add a new 
may at any time before the end of the ſecond term EY 
have leave to amend his declaration by adding new derm. 
counts, but not afterwards. Green v. Bell. Cooke's 
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232 Declaration. 


Notice to pleas . A declaration without notice to plead, was de- 
after eectaratica Jivered to the defendant; and ſome time afterwards 
gelivered, held a notice in writing was given to the defendant to 
. plead within eight days (he living above forty 
miles from London): this was held to be a good 

declaration and a good notice to plead, although it 

was not given at the time of the delivery of, or 

written on the back of the declaration. Auen. 2 

il. 137. | | 

Declara:ion Declaration was filed, but not marked on it de 
ſhould be marked bene eſſe, and judgment was ſigned ; heid irregular, 
de bene je. Evans v. Tillem. Barnes 257, N. B. This was 
| | where bail was required. 
Cannot delivera A declaration cannot be delivered againſt one of 
* . bee nm e until en e, ons appears 
agaion one 0". and the other is outlawed. 2 Black. Rep. 759. 
2 pe Knight v. Parker and another. | eros 
How to croczed If one defendant puts in bail-and the other be 
where one is ar- Not arreſted, before you can declare, you muſt pro- 
reſied andthe ceed to an outl:wry againſt the other: in ſuch caſe, 
1 88 remember on the laſt day of' the ſecond term to 
get a rule for time to declare, as plaintiff before 

the other defendant be outlawed, will be out of 

court; and you muſt inform the fecondary of this, 

as the rule is out of the common form. 


13 
bay" 


Of declaring by the by. 


Declaration by Im this court, no perſon can deliver a declara- 
the by. tion by he by, but ihe plainiiff; whether the de- 
tendant enters a common appearance himſelf, or it 
is done for him by the plaintiff; and if the plaintiff 
declares by the by againſt ſuch defendant, he mult 
doit the ſame term in which the writ is returnable, 
Barnes 346. Dunn v. Hutt, = 
King's'Bench, In the King's Bench the practice is, the ſame 
plaintiff may deliver declaration befere the end of the 
next term after the return of proceſs. N. on R. A. 
7. 10 Geo.2. X. B.; and any other plaintiff may 
deliver a declaration in the fame term writ is re- 
turnable. 4 bur. 2180. Suhard v. Harris. 
| | g 
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Declaration. 


If an action be brought by baron only, and a 
declaration be delivered in that action, he cannot 
deliver a declaration by the by at the ſuit of him- 
ſelf and wife, there being no proceſs to warrant it. 
Reels and Wife v. Robins, Barnes 337. But if 
the writ be at the ſuit of himſelf and feme, he may 
deliver a declaration by the by at the ſuit of him- 
ſelf. Vid. Cooke's Rep. 131. S. C. | 

On a capias with an ac- etiam, at the ſuit of an 
executor, plaintiff cannot deliver a declaration by 
the by at the ſuit of himſelf; but if the writ be a 
general quare clauſum fregit, plaintiff may deliver a 
declaration by the by, becauſe now the variance is 
not held to be fatal, as if the writ be general, and 


the count as executor, or qui tam, or as aſſignee of 


the ſheriff, Hainey v. Sparing. C. B. E. 10 Geo. 3. 
Vide Str. 1232. Where ſuch a variance was, the court 
held the plaintiff might proceed in his aCtion, though 
he loſt his bail. So in Lloyd, qui tam, v. Williams, 
M. 11 Geo. 3. C. B. The writ was a general 
capias, and the declaration qui tam, and held well. 
2 Black, Rep. 722. 3 Will. 141. S. C. | 

Held that the defendant's attorney is bound to 
receive declarations by the by, after a declaration 
delivered in the action on which the defendant 
was arreſted, but is not bound to receive a declara- 
tion at the ſuit of any other perſon, Metbuin v. 
Pople. Cooke's Rep. 6. . 

It was alledged, on motion to ſet aſide the pro- 
ceedings, that they ought not to declare by the by 
till the plaintiff had declared in the original action. 
Cur, If the writ had been ſpecial it muſt have been 
ſo, but here the writ is an ac-etiam only, and fo 
the plaintiffs by declaring will only loſe the bail, 
but may declare in any action or county as they 
might upon a clauſum fregit, and deliver as many 
declarations the ſame term between the ſame 


parties as they will. Helmes v. Small. Cooke's 
Kep 0 58, | | 
| | Hav 


— 
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If action be 
brought by baron 
only, he cannot 
deliver a decla- 
ration by the by, 
at the ſuic of 
himſelf and wiſe, 


When declara- 


tion cannot be 
delivered by the 
by. 


A capias abſo- 
lute, and a de- 


claration qui tam 


well enovgh, 


Defendant 

bound to receive 
a declaration by 
ihe by, ats. of 
ſame plaintiff. 


If writ be ſpecial, 
may not declare 
by the by till 
declaration in 
the original 
action. 
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De bene eſſe 
where bail is 
: required, 


On ſervice of 
procels, 


If delivered in 
chief. 


If the action re- 
quires bail, no 
notice neceſſary. 


What is requiſite 
in notice of de- 
claration, 


On bailable pro- 
ceſs additionally. 


Detlaration. 


How to indorſe the Declaration. 


You generally indorſe the declaration, if deli. 
vered or filed, thus, after naming the cauſe, and the 
money to be paid for the copy and duty. 

This declaration is filed (or delivered, as the 
caſe may be) conditionally until bail above is put 
in and perfected; and the defendant is to plead 
hereto in four days “*, otherwiſe judgment. | 

This declaration is filed (or delivered) condition- 
ally (until an appearance is entered), and the de- 
fendant is to plead hereto in four days. 

The defendant is to plead hereto in four (or 
eight days, as the cale is) otherwife judgment. 

The general practice of this court is, that if the 
ac ion be bailable you may file the declaration de 
bene efſe, without giving notice to the defendant, 
Simmons v. Shannon, 2 Black, Rep, 725. contra 
F | - 


Notices of Declaration. 


In all notices of declaration care is to be taken 
that the cauſe be properly named, as well as the 
court in which the ſuit is inſtituted; and in notices 
of declaration, the nature of the adtion is to be ex- 
preſſed, and at whoſe ſuit proſecuted, and the time 
limited to plead to ſuch declaration; to be directed 


to the defendant, 
k John Denn, Plaintiff, 
In the Common Pleas. and 
Richard Fenn, Defendant, 


Take notice, that a declaration was this day filed 
with the prothonotaries, at their office in Tanfield 
Court, in the Temple, London, conditionally, (until 
ſpecial bail is put in and perfected,) as of this pre- 
ſent Michaelmas Term, againſt you, at the ſuit of 
the above-mentioned plaintiff, in an action of treſ- 
paſs on the caſe, on ſeveral promiſes, wherein the 
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Declaration, 235 


plaintiff lays his damage to ten pounds; and unleſs 
you plead thereto in four days“ from the date 
hereof, judgment will be figned againſt you by de- 
fault, Dated the 6th day of November 1793. 


Yours, Cc. 
To Mr. C. D. the above K. S. Attorney for 
Defendant. Plaintiff, 


Take notice, that a declaration was this day The like upon 
filed with the prothonotaries, at their office in Tau- common procels, 
field Court, in the Temple, London, conditionally (un- 
til a common appearance is entered), as of this 
preſent Michaelnas Term, againſt you, at the ſuit of 
the above- named plaintiff, in an action of treſpaſs 
on the caſe, on ſeveral promiſes, wherein the plain- 
tiff lays his damage to ten pounds ; and unleſs you 
plead thereto, in four days * from the date hereof, 
judgment will be ſigned againſt you by default, 

Dated the 6th day of November 1793. 


Take notice, that a declaration was this day filed The like upon 
with the prothonotaries, at their office in Tanfield common proceſs, 
Court, in the Temple, London, as of this preſent nn 
Michaelmas Term, againſt you, at the ſuit of the according to the 
above-named plaintiff, in an action of treſpaſs on ſtatute. 
the caſe, on ſeveral promiſes, wherein the plaintiff 
lays his damage to ten pounds; and unleſs you 
plead thereto in four days“ from the date hereof, 
judgment will be ſigned againſt you by default. 

Dated the 12th day of November 1793. | 


This notice will do where bail is petfected, or 
by the by ; only ſay (filed by the by). 


Nonpros for want of declaring, 


That upon appearance to be entered in the term Nonpros may be 
wherein the writ, Bill, or proceſs is returnable, un- entered if no de- 


leſs the plaintiff in any ſuit, writ, &c. ſhall put hav pe yer 


into the court from whence ſuch writ, &c, did iſſue, term; if de- 


fendant appears 
in the term, 
- Writ is retur 
his 5 


* If in the country, eight days, 
| | able. 


— 


— 
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His bill or declaration againſt the perſ. n ſo arreſted, 


Within what 


time the plaintiff 


muſt declare. 


tion of ſuch enſuing term, after the rule for declaring 
is out, may fign his nonpros for want of a declara- 


Cannot ſign non- 


pros, unleſs ap- 
pearance en- 


tered. 


Joint action. 


plaintiff declare againſt one /eparately, and not the 


not, without leave of the court, have any longer 


Nonpros. 


in ſome perſonal action or ejectione firme of lands 
or tenements, before the end of the term n:xt follow:no 
after appearance, that then a nonſuit fer want of 
a declaration may be entered againſt the faid plain. 
tiff: and the defendant in every ſuch writ, Cc. 
ſhall or may have judgment to recover colts. Stat. 
12 Car. 2. Stat. n þ + 

That upon all proceſs returnable the , or an 
other return in any term, the plaintiff ſnall have li- 
berty to the end of the next enſuing term, io deliver 
his declaratian to the defendant's attorney, or of 
leaving the ſame in the te; and the defendant's 
attorney having entered his appearance with the 
proper officer, as of that term in which the proceſ; 
is returnable; and at the nd of the enſuing term, 
or in four days after the end thererf,, having given a 
rule to declare in the proper office, and having called 
on the plaintiff 's attorney or clerk in court (if he 
can be found), the defendant any time in the vaca- 


tion, and net afterwards ; ani the plaintiff ſhall ' 


time to declare in than as above ſaid, other than 
the time to be limited by the defendant's rule; 
any rule or practice to the contrary hereof notwith- 
ſtanding. R. Hil. ꝙ Ann. 
The defendent cannot fign a nonpros unleſs he 
enters his appearance within the term the writ is re- 
turnable, So in both courts; vide 2 Term Rep, 
719. K. B. Caf. Temp. Hard. 138. 
In a joint action, there cannot be ſeparate non- 
proſſes, Dougl. 169. ; but where /wo defendants ate 
ſued in one writ, and ſeparate appearances, if the 


other, the latter may ſign a nonpros: ſo if it can 
be made appear that the action is net @ Joint one. 
Same in King's Bench, 2 Term Rep. 257, 258. 
A rule in this court mult be given within four days 

excluſroe 


| Nonpros. | 3 


excluſive (after the laſt day of the term) of the one 
day, and incluſive of the other. | 
If the plaintiff, on the laſt day of the ſecond term, nen plalatiff 
wants further time to declare, he may, by applying may apply for 
t» the ſecondaries, have a rule for that purpoſe, pris: time to 
upon paying 45.3 ſerve defendant's attorney with wr 
a copy, and thew the original, or ſtick a copy up 
in the prothonotary's office, if he does not appear; 
but if a rule is given by the defendant to declare, 
then, if the plaintiff wants further time, he may ap- 
ply to one of the-judges for a ſummons ; ſerve copy 
on defendant's attorney, and attend the judge there- 
on, who will, if he fees reaſon, grant an order to 
the firſt day of the next term incluſive, _ 
On a rule given to declare, a declaration was A declaration 
demanded of the attorney in the country, by his e eee, 
| : of the agent 
own agreement; but the ronpro; ſigned for want of in town. 
a declaration, was held to be irregular; for the de- 
claration ſhould have been demanded in town, 
No agreement of country attornies can vary the 
practice of the court: all tranſactions of this kind 
muſt be in town, Barnes 311. Ellwood v. Ell- 
wand, Pratt. Reg. 124. S. C. | 
Where the defendant, at the end of the ſecond it no rule to de- 
term, does not give a rule for the plaintiff to de- 3 ee 
clare, the plaintiff has till the gn day of the third „ 
term to deliver or file his declaration. Pradt. Reg. of the next 
C. P. 121. Steward v. Harding. Cooke's Rep. 1 3. erm. 
S. C. | „ 
Mr, Juſtice Buller ſaid, in the King's Bench — Rinz's Bench 
By. the general rule of law, a plaintiff muſt declare practice. 
within twelve months after the return of the writ. 
ut by the rules of the court of King's Bench, if 
he do not deliver his declaration within two terms, 
the defendant may ſign a nonpros. Though un- 
leſs he take ſuch advantage of the neglect, the 
plaintiff may ſtill deliver a declaration within a year. 
Oily v. Lee. 2 Term Rep. 112. 3 Term Rep. 123. 
Jide 12 Mid. 217. contra, not bound to receive a 
declaration after two terms; and ſo it always was 
underſtood to be the practice previous to the above 
new 


238 X | | MNonpros, 


new determination. N. on R. M. 10 Geo. 2. K. 9. 
But if proceeding be in King's Bench by original, 
a nonpros may be ſigned without giving a rule to 
declare before ien day of the third term, if ap- 
pearance entered properly. | 
Where the In Michaelmas vac. 1787, a capias was iſſued, 
plaintiff does not returnable on the c. of St. Hil. to which the de- 
e Ws alter; fendant appeared. On the laſt day of Eaſler term, 
aving obtained 1 . 
time, the defend- the plaintiff obtained a rule for time to declare 
ent may fign until the firſt day of Trinity term, and then a rule 
Jndgmert of for further time till the laſt day of Trinity term ; but 
nonpros without f : 
giving a rule, not having declared in that term, the defendant in 
the vacation, ſigned judgment of nonpros. Rule to 
ſet it aſide. Cur, The plaintiff having obtained 
time to declare, has no right to call upon the de- 
fendant for notice: where time to plead has been 
given, no rule to plead is neceſſary; and the caſe 
of declaring, bears, in this reſpect, a ſtrict analogy 
to that of pleading. Rule diſcharged. Towers v, 
Powel and ux. 1 H. Black, Rep. 87. | 
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Of intitling and laying the Day in the Declaration, 


It is uſual when the cauſe of action will ad- 
mit of it, to intitle the declaration generally of the 
term in which the writ is returnable : but it ſhould 
always be intitled after the time when the cauſe of 
action is ſtated to have accrued: therefore where 
the cauſe of adtion is ſtated to have accrued after 
the firſt day of the term in which the writ is return- 
able, the declaration ſhould be intitled of a ſubſe- 
quent day in that term, and not of the term gene- 
rally: for a general title refers to the fir/l day of the 
term; and upon ſuch a title, it would appear that 
the action was commenced before the cauſe of it 
accrued. Yet when the cauſe of adtion was ſtated. 
to have accrued on the fir/t day of the term, the 
court on demurrer held, that the declaration might 
be intitled of the term generally, for the delivery 
of the declaration is the act of the party; and in 
antient times it could not have been delivered till 

8 | | the 
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Of A ntitling Detlaration. 


the ſitting of the court; ſo that the cauſe of action 
might well have accrued before the actual delivery 


of the declaration. Vide 1 Term Rep. K. B. 110. 


2 Lev. 176. - 
The defendant has a right to call upon the plain- 


tiff to intitle his declaration agreeable to the true 
time of delivering it to the defendant. 1 Wl. 


»’ We 3 
It ought to be intitled of the term in which the 
writ is returnable; and if not, to prevent a further 
claim, the defendant may obtain an order. Vide 
3 Term Rep. K. B. 624. 1 Str. 638. 1 Wil. 39. 
If cauſe of action ariſes within the term, make a 
ſpecial day after the cauſe of action accrued ; as 


Thurſday next after the miorr:«w of All Souls in Michael- 
mas Term in the thiriy-fourth year of the reign of King 


George the Third, initead of the term generally. 
If the plaintiff declares on a note or bill of exch. 
the day is material, and an eſſential part of the 
agreement from which he cannot vary; fo on @ 
bond or other writing; but in the caſe of a common 
aſſumpſit, the day is alledged only for form, and 
therefore the defendant cannot confine the plaintiff 
to the day alledged. Str. 21. Co. Lit. 283. Plow, 
. #4 2 * 

In other caſes, as treſpaſs, aſſault, battery, &c. the 
day is immaterial, but is in general laid after the cauſe 
of action accrued, and before the term or time of 
which the declaration is intitled. ide 1 Wilſ. 
171. A declaration on fcire fac. returnable laſt 
return of the term, may be intitled of the ſame 
term generally. 3 Wilſ. 154. Ward v. Ganſell. 


The court conſidered the whole term as one day in 
this caſe, | | 


239 


Ought to be in- 
titled term writ 
returnable, 


If aQion ariſey 
in term. 


If on note, or 
bill, or writings 
day material ; ſo 
on bond, 


In treſpaſs, &c. 
not material, 
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Declarations in Aſumpſit, | 


| In the Common Pleas. 


Michaclmas Term, in the 34th year of the reign of 
king George the third, 


Indebitatus ONDON, (f.) . Bo late of London, yeo- 
alhumpſit tor . man, was attached to anſwer C. D. in a plea 


work and labour, of treſpaſs on the caſe; and whereupon the ſaid 
an for mate C. D. by E. F. his attorney, complains, For that 
4 whereas the ſaid A. B. on the 1ſt day of November 
Day not mate- in the year of our Lord 1793, to wit, at Londen 
riatz anytime aforeſaid, in the pariſh of St. Mary le Bow, in the 
we © ward of Cheap, was indebted to the ſaid C. D. in 
201. of lawtul money of Great Britain, for the 

work and labour, care and diligence, of the ſaid 

C. D. by the faid C. D. before that time done, 

performed, and beſtowed, in and about the buſineſs 

of the ſaid A. B. and for the ſaid A. B. and at his 

ſpecial inſtance and requeſt z and for divers mate- 

rials, ans other necellary things, found, provided, 

uſed, and applied by the ſaid C. D. for the ſaid 

A. B. in and about that work, at his like requeſt. 

And being fo indebted, he the ſaid 4. B. in conſi- 

deration thereof, afterwards, to wit, on the ſame 

day and year afoteſæid, at Londen aforeſaid, in the 

pariſh and ward aforeſaid, undertook, and then and 

there feithſully promiſed the ſaid C. D. to pay him 

| the ſaid ſum of money when he ſhould be thereto 
Quantum meruit afterwards requelted, And whereas afterwards, to 
1. wit, on the ſame day and year afcreſaid, at London 
| aforeſaid, in the pariſh and ward aforeſaid, in con- 
ſ1deration that the ſaid C. D. at the like ſpecial in- 

{tance and requeſt of the ſaid A. B. had before that 

time done, performed, and beſtowed other his 

work and labour, care and diligence, in and about 

other the buſineſs of the ſaid 4, B. and for the ſail 
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Allumpfit. 


'A. B. and had before that time, at the like' ſpecial 
inſtance and requeſt of the ſaid H. B. found, pro- 
vided, uſed, and applied divers other materials, and 
other neceſſary things, in and about that work; he 


2 the ſaid A. B. then and there undertook, and faith- 
RE fully promiſed the ſaid C. D. to pay him ſo much 
„ - money as he therefore reaſonably deſerved to have 
= when he ſhould be thereto afterwards requeſted. 
A And the ſaid C. D. avers, That he therefore rea- 
I forably deſerved to have of the ſaid A. B, other 
., = 20 /. of like lawful money, to wit, at London afore- 
10 . ſaid, in the pariſh and ward aforeſaid, whereof the 
„* ſaid A. B. afterwards, to wit, on the ſame day and | 
0 _ yr aforeſaid, there had notice. And whereas the 1am - 
„ ſaid A. B. afterwards, to wit, on the ſame day and f«mz/z for 
be es aforeſaid, at London aforeſaid, in the pariſh | 
and ward aforeſaid, was indebted to the ſaid C. D. PROTON 
* nin other 20%. of like lawful money, for the work 
1 and labor, care and diligence, of the ſaid C. D. 
'. by him the ſaid C. D. before that time done, per- 
6 form d. and beſtowed, in and about other the 
- buſineſs of the ſaid A. B. and for the ſaid A. B. and 
te. at his ſpecial inſtance and requeſt ; he the ſaid 4. B. 
= = conſideration thereof, afterwards, to wit, on the 
. 4 lame day and year aforeſaid, at London aforeſaid, in 
+ the pariſh and ward aforeſaid, undertook, and then 
_ and there faithfully promiſed the ſaid C. D. to pay 
6 . dim the (aid laſt- mentioned ſum of money, when 
r 3 he ſhould be thereto afterwards requeſted. And Quantum meruit 
” I whereas afterwards, to wit, on the ſame day and thereon. 
4 Ves, aforeſaid, at London aforeſaid, in the variſh and 
2 3 ward aforeſaid, in conſideration that the ſaid C. D. 
= q at the like ſpecial inſtance and requeſt of the ſaid 
e 3 A. B. had, before that time done, performed, and 
140 e bf fiowed, other his work and labor, care and di- 
115. 3 _ in and about other the buſineſs of the ſaid 
54 © || a 3 for the ſaid A. B. he the ſaid A. B. then 
bn -= - 5 undertook, and faithfully promiſed the 
out eee to pay him ſo much money, as he there- 
» ſaid fore reaſonably deſerved to have, when he the ſaid 


: A. B. ſhould be thereto 1 requeſted. And 
: the 
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Por goods ſold 
and delivered. 


Quantum meruit. 


Money lent. 


Ec. whereof the ſaid 4. B. afterwards, to wit, on 


and at his ſpecial inſtance and requeſt ; and, being 


thereof, afterwards, to wit, on the ſame day and 


| aforeſaid ; whereof the ſaid A. B. afterwards, to 


lawful money, for money by the ſaid C. D. before 


Aſumplit. 


the ſaid C. D. avers, that he therefore reaſonably 
deſerved to have of the ſaid A. B. other 20 l. of 
like lawful money, to wit, at London aforeſaid, in, 


the ſame day and year aforeſaid, there had no- 
tice. And whereas the ſaid A. B. aftewards, to 
wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in, c. was indebted to the ſaid C. D. 
in other 20/. of like lawful money, for divers 
goods, wares, and merchandizes, by the ſaid C. D. 
before that time ſold and delivered to the ſaid A. B, 


ſo indebted, he the ſaid A. B. in conſideration 


year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook and faithfully pro- 
miſed the ſaid C. D. to pay him the ſaid laſt- 
mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted, And whereas after- 
wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in, Cc. in conſideration that 
the ſaid C. D. at the like requeſt of the ſaid A. B. 
had, before that time, fold and delivered to the 
ſaid A. B. divers other goods, warez, and merchan- 
dizes ; he the ſaid A. B. then and there undertook, 
and faithfully promiſed the ſaid C. D. to pay him 
ſo much money as he therefore reaſonably deſerved 
to have, when he the ſaid A. B. ſhould be thereto 
afterwards requeſted; and the ſaid C. D. avers, 
that he therefore reaſonably deſerved to have of 
the ſaid A. B. other 20/1. of like lawful money, to 
wit, at London aforelaid, in the pariſh and ward 


wit, on the ſame day and year aforeſaid there had 
notice. And whereas the ſaid A. B. afterwards, to 
wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, was in- 
debted to the ſaid C. D. in other 20/, of like 


that time lent and advanced to the ſaid A. B. and 
at his ſpecial inſtance and requeſt; and, being ſo 
5 | | indebted, 
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indebted, he the ſaid A. B. in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
| ſaid, at London aforeſaid, in, fc. undertook and 
faithfully promiſed the ſaid C. D. to pay him the 
ſaid laſt-mentioned ſum of money, when he ſhould | 
be thereto afterwards requeſted. And whereas the Money laid out, 
ſaid A. B. afterwards, to wit, on the ſ:me day and 24 
year aforeſaid, at London aforeſaid, in, &c. was 
indebted to the ſaid C. D. in other 2010. of like 
lawful money, for money by the ſaid C. D. before 
that time laid out, expended, and paid for the ſaid 
A. B. and at his ſpecial inſtance and requeſt; and 
being ſo indebted, he the ſaid 4. B. in conſidera. 
tion thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook and faithfully pro- 
miſed the ſaid C. D. to pay him the ſaid laſt men- 
tioned ſum of money, when he ſhould be thereto 
afterwards requeſted, And whereas the ſaid 4 B. Money had and 
afterwards, to wit, on the ſame day and year afore- received. 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, was indebted to the ſaid C. D. in other 
201. of like lawful money, for money by the ſaid 
A. B. before that time had and received, to and 
for the uſe of the ſaid C. D.; and being ſo in- 
debted, he the ſaid A. B. in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook and faithfully promiſed the 
ſaid C. D. to pay him the ſaid laſt mentioned ſum 
of money, when he ſhould be thereto afterwards re- 
= queſted, And whereas the ſaid A. B. afterwards, Inf mul com- 
to wit, on the ſame day and year aforeſaid, at Lon- putaſſet. 
don aforeſaid, in the pariſh and ward aforeſaid, ac- 
counted together with the ſaid C. D of and con- 
cerning divers other ſums of money. before that 
time due and owing from the ſaid A. B. to the ſaid 
C. D and then being in arrear and unpaid ; and 
upon that account the ſaid 1 B. was then and 
there found in arrear and indebted to the ſaid C. D. 


in a large ſum of money, to wit, in the further ſum 
| „„ af 
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Concluſion. 


Fer the ſale of 
horſes, 


— 


faithfully promiſed the ſaid C. D. to pay him the 


ſeveral ſums of money, or any part thereof, to the 
ſaid C. D. (although ſo to do he the ſaid 4. B. was 


wholly refuſed, and ſtill refuſes; wherefore the 


the ſaid 7ohn to pay him the ſaid ſum of money, 


of 201. of like lawful money: and being ſo found in 
arrear and indebted to the ſaid C D. he the faid 
A. B. in conſideration thereof, afterwards, to wit, on 


the ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and 


ſaid laſt mentioned ſum of money, when he ſhould 
be thereto afterwards requeſted. Yet the aid 
A. B. not regarding his ſaid ſeveral promiſes and 
undertakings, ſo by him made in this behalf as 
aforeſaid, but contriving, and fraudulently intend 
ing, crafiily and ſubtily, to deceive and defraud the 
ſaid C. D. in this reſpect, hath not yet paid the ſaid 


requeſted by the ſaid C. D. afterwards, to wit, on 
the ſame day and year aforeſaid, and often after- 
wards, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid), but he to do this hath hitherto 


faid C. D. ſays he is injured, and hath ſuſtained 
damage to the value of 200. and therefore he brings 
his ſuit, &c. | 
Middleſex } Richard Roe, late of Weſtmin/ter, in 

to wit, Jae ſaid county, yeoman, was attached 
to anſwer John Doe, in a plea of treſpaſs on the 
caſe; and whereupon the ſaid John by R. L. his 
attorney, complains, For that whereas the ſaid 
Richard, on the firſt day of November, in the year 
of our Lord 1793, to wit, at Ye/tminſter, in the 
ſaid county, was indebted to the ſaid John in 204. 
of lawful money of Great Britain, for divers horſes, 
mares, and geldings, of the ſaid John by him the 
ſaid Zohn before that time fold and delivered to the 
ſaid Richard, at his ſpecial inſtance and requeſt; 
and being ſo indebted, he the ſaid Richard, in con- 
ſideration thercof, afterwards, to wit, on the ſame 
day and year aforeſaid, at Meſiminſter aforeſaid, 
undertook, and then and there faithfully promiſed 


when he ſhould be thereto afterwards — 
| | by 


* 


Allumplit. 


And whereas afterwards, to wit, on the ſame day 
and year aforeſaid, at Meſiminſter aforeſaid, in con- 
ſideration that the (aid Fohn, at the like ſpecial in- 
Nance and requeſt of the ſaid Richard, had before 
that time ſold and delivered to him the ſaid Richard 
divers other horſes, mares, and peldings, of him 
the ſaid John, he the ſaid Richard undertook, and 
then and there faithfully promiſed the ſaid Fohn, to 
pay him ſo much money as the ſaid horſes, mares, 
and geldings, at the time of the ſale and delivery 
thereof, were reaſonably worth, when he the ſaid 
Richard ſhould be thereto afterwards requeſted ; 
and the ſaid John avers, that the ſaid horſes, mares, 
and geldings, at the time of the ſale and delivery 
thereof, were reaſonably worth other 20 J. of like 
lawful money. to wit, at Weſiminſter aforeſaid, 
whereof the ſaid Richard afterwards, to wit, on the 
day and year aforcſaid, there had notice. Add a 
count for money paid, and common concluſion, 
Oxfordſhire, (ſſ.) A. E. late of Chipping Norton, 
in the ſaid county, widow, executrix of the laſt 
will and teſtament of T. E. her late huſband de- 
ceaſed, was attached to anſwer 4. S. widow, of a 
plea of treſpaſs on the caſe; and whereupon the 
ſaid J. S. by F. F. her attorney, complains, For 
that whereas the ſaid T. E. in his life-time, to wit, 
on the firſt day of Odiober, in the year of our Lord 
1792, to wit, at Witney in the ſaid county, was 
indebted to the ſaid A. S. in 20/. of lawful money 
of Great Britain, for divers goods, wares, and 
merchandizes, by the ſaid A. S. before that time 
ſold and delivered to the ſaid T. E. in his life-time, 
at his ſpecial inſtance and requeſt; and being ſo 
indebted, he the ſaid T. E. in his life time, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at Witney aforeſaid, in the 
county aforeſaid, undertook and faithfully promiſed 
the ſaid A. S. to pay her the ſaid ſum of money, 
when he ſhould be thereto afterwards requeſted. 
And whereas afterwards, to wit, on the ſame day 
and year aforeſaid, at MWiiney aforeſaid, in the 
R 3 county 
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Qu. val. thereon. 


Declaration 
againſt an exe- 
cutrix for goods 
ſold and deliver- 
ed to her teſta · 
tor. 


Alumplit. | 


county aforeſaid, in conſideration that the faid 
A. S. at the like ſpecial inſtance and requeſt of the 
faid T. E. in his life-time, had, before that time, 
ſold and delivered to the ſaid T. E. in his life- 
time, divers other goods, wares, and merchan- 
dizes, he, the ſaid T. E. in his life-time, then and 
there undertook and faithfully promiſed the ſaid 
A. S. to pay her ſo much money as ſhe therefore 

reaſonably deſerved to have, when he ſhould be 
thereto afterwards requeſted. And the ſaid A.S. 
avers, that ſhe therefore reaſonably deſerved to have 
of the ſaid 7 E. in his life-time, other 20 J. of like 
lawful money, to wit, at Witney aforeſaid, in the 

county aforeſaid, whereof the ſaid T. E. in his life- . 

time, afterwards, to wit, on the ſame day and year 

Money laid out, aforeſaid, there had notice. And whereas the ſaid 

| 7 E. in his life-time, afterwards, to wit, on the 

ſame day and year aforeſaid, at Witney aforeſaid, in 

the county aforeſaid, was indebted to the ſaid A. S. 

in other 20/. of like Jawfu] money, for money by 

the ſaid A S. before that time laid out, expended, 

and paid for the ſaid T. E. in his life-time, and at 

his ſpecial inſtance and requeſt ; and, being ſo in- 

debted, he the ſaid T. E. in his life-time, in con- 

7 ſideration thereof, afterwards, to wit, on the ſame 
| ole day end year aforeſaid, at Witney aforeſaid, in the 
Wh OY county aforeſaid, undertook and faithfully promiſed 
1 | the ſaid A. S. to pay her the ſaid laſt-mentioned 
1900 ſum of money, when he ſhould be thereto after - 
Common con- Wards requeſied, Yet the ſaid T. E. in his life- 
aluſion. time, and the ſaid A. E. executrix as aforeſaid, 
| ſince his death, not regarding the ſaid ſeveral pro- 
miſes and undertakings, ſo by the ſaid T. E. in his 
life-time, made in this behalf as aforeſaid ; but con- 
triving and fraudulently intending, craftily and 
ſubtily, to deceive and defraud the ſaid A. S. in 
this reſpect, have not, nor hath either of them, yet 
paid ihe ſaid ſeveral ſums of money, or any part 
thereof, to the ſaid 4 S. (although ſo to do, he 
the ſaid T. E. in his life-time, was requeſted by the 
ſaid A. S. and the ſaid A. E. executrix as —_— 
mee 


Auumplit. 


Gnce the death of the ſaid T. E. afterwards, to wit, 
on the firſt day of December, in the year aforeſaid, 
and often afterwards, to wit, at Witney aforeſaid, in 


247 


the county aforeſaid) ;. but the ſaid T. E. in his life- 


time, and the ſaid A. E. executrix as aforeſaid, 
ſince his death, have, and each of them. hath, hi- 


therto wholly refuſed, and the ſaid 4, E. executrix 


as aforeſaid, ſtil! refuſes; wherefore the ſaid A. S. 
faith ſhe is injured, and hath ſuſtained damage 
to the value of 301. and therefore ſhe brings her 
ſuit, Cc. | | | 
Middleſex, (M.) J. D. late of Weſtminſter, in the 
county of Middleſex, hoſier, was attached to anſwer 
D. MA. executor of the laſt will and teſtament of 
J. A. deceaſed, in a plea of treſpaſs on the caſe ; 
and whereupon the ſaid D. M. by E. F. his attor- 
ney, complains, For that whereas the ſaid F. D. on 
the firſt day of November, in the year of our Lord 
1792, to wit, at Veſiminſter, in the ſaid county, 
was indebted to the aid 7. M. in his life-time, in 
100 J. of lawful money of Great Britain, for divers 


goods, wares, and merchandizes, by the ſaid J. M. 


in his life-time, before that time ſold and delivered 
to the ſaid J. D. at his ſpecial inſtance and re- 


For an executor 
for goods ſold 
and delivered. 


| queſt 3 and being ſo indebted, he the ſaid J. D. in 


conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at Meſiminſfer afore- 
ſaid, undertook and faithfully promiſed the ſaid 
J. M. in his life-time, to pay him the ſaid ſum of 
money, when he ſhould be thereto afterwards re- 
queſted. And whereas afterwards, to wit, on the 
| ſame day and year aforeſaid, at H:/tmin/ler afore- 
ſaid, in conſideration that the ſaid 7. 4. in his 
life-time, at the like requeſt of the ſaid J. D. had, 
before that time, ſold and delivered to the ſaid 
J. D. divers other goods, wares, and merchan- 
dizes, he the ſaid F. D. undertook and faithfully 
promiſed the ſaid J. MH. in his life-time, to pay 
him ſo much money as he therefore reaſonably de- 
ſerved to have, when he ſhould be thereto after- 
wards requeſted ; and the ſaid D. MA. executor as 
R 4 aforeſaid, 


17 


Conclufion, 


death, afterwards, to wit, on the laventh day of 


Profert of the 


letters teſtamen- 
tary, 


9 


Dec}ration by 
the aſſignees of 
a bankrupt ſor 
premiums of in- 
ſurance, and 
work done by 
the bankrupt, 


aforeſaid, but contriving and fraudulently intend- 


though ſo to do, he the ſaid 5. D. was requeſted 
by the ſaid 7. M. in his life-time oftentimes, and 


5 edit. 194. 


Adumpli A 


aforeſaid, avers, that the ſaid J. N. in his life- 
time, therefore reaſonably deſerved to have of the 
ſaid J. D. other 1000. of like lawful money, to 
wit, at Weſiminſter aforeſaid, in the county afore- 
ſaid ; whereof the ſaid 7. D. afterwards, to wit, 
on the ſame day and year aforeſaid, there had no- 
tice. Add. a count for money laid out, Yet the ſaid 
J. D. not regarding his aforeſaid ſeveral promiſes 
and undertakings ſo by him made in this behalf as 


ing, craftily and ſubtily, to deceive and defraud 
the ſaid J. M. in his life time; and the ſaid D. A. 
executor as aforeſaid, ſince his death, in this re- 
ſpe, hath not yet paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid F. MA. in 
his life-time, or to the ſaid D. H. executor 28 
aforeſaid, ſince his death, or to either of them (al- 


by the ſaid D. MA. executor as aforeſaid, ſince his 


tr; in the year aforeſaid, and often after- 
wards, to wit, at We/imin/ler aforeſaid) ; but he to 
do this hath hitherto wholly refuſed, and ſtill re- 
fuſes ; wherefore the ſaid D. M. executor as afore- 
ſaid, ſaith he is injured, and bath ſuſtained damage 
to the value of 200. and therefore he brings his 
ſuit, Sc. And he brings into court here the letters 
teſtamentary of the ſaid J. M. whereby it fully ap- 
pears to the court here, that the ſaid D. AV. is 
executor of the laſt will and teſtament of the ſaid 
J. AMA. and hath the adminiſtration thereof, Cc. 
For an adminiſtrator, vide my Inſir. hr K. B. 


Middleſex, (M.) C. O. late of Mapping, in the 
county of Middleſex, merchant, was attached to 
anſwer to R G. and R. 7. aſſignees of the eſtate, 
debts, and effects which were of H. B. a bankrupt, 
according to the form of the ſtatutes made and now 
in force concerning bankrupts, in a plea of treſpaſs 


on the caſe ; and whereupon the ſaid R. G. 1 9 
| "8 


a= 


* 
8 
e 
> Ree: 


Aſſumplit. 


R. T. aſſignees as aforeſaid, by H. A. their attorney, 


complain, That whereas, & c. Vide my Inſir. Cler 


K. B. 5 edit. 194. | 


Middleſex to wit. James Roe, late of Weſtmin- 


ter, in the ſaid county, yeoman, was attached to 
| anſwer John Doe in a plea of treſpaſs on the caſe, 


and whereupon the ſaid John, by J. L. his attor- 
ney, complains, That whereas the ſaid James, on 
the 1ſt day of May, in the year of our Lord 1793, 
to wit, at Weſiminſler, in the county aforeſaid, made 


his certain note in writing, commonly called a pro- 


miſſory note, his own proper hand being thereto 
ſubſcribed, bearing date the ſame day and year 
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Declaration on 
note, payee v. 
drawer, 


The exact day. 


aforeſaid, and then and there delivered the ſaid note 


to the ſaid John; and thereby, fix weeks after the 
date thereof, promiſed to pay to the ſaid John, by 


the name of Mr. Doe, or order, 201 for value 


received; by reaſon whereof, and by force of the 
{tatute in ſuch cafe made and provided, the ſaid 


James became liable to pay to the ſaid John the ſaid 


ſum of money mentioned in the ſaid note, accord- 
ing to the tenor and effect of the ſaid note; and 
being ſo liable, he the ſaid James, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at #:ftmin/ter aforeſaid, undertook, 
and faithfully promiſed the ſaid John, to pay him 
the ſaid ſum of money mentioned in the ſaid note, 
according to the tenor and effect of the ſaid note. 
And whereas the ſaid James afterwards, to wit, on 
the 15th day of June, in the year aforeſaid, at 
We/tminjler aforeſaid, was indebted to the ſaid 


John in 30/. of lawful money, c. Add a count 


fer money lent, maney had and received, and the com- 
mon concluſion, or what the conſideration of the note 
was for, | 


For adeclaration, payee againſt acceptor, ſee my 


Inſtr. Cler. K. B. 5 edit. 197. So indorſees part- 


ners againſt acceptor on a bill drawn by partners 
payable to their own order. 


Londen, to wit, Thomas Roe and Stephen Hill 
were attached to anlwer John Milli, in a plea of 


treſpaſs 


Declaration en a 
foreign bill of 
exchange, ſecond 
indorſee againſt 

the firſt indorſer, 
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Aſumpſit. 


treſpaſs on the caſe ; and whereupon the ſaid Jo}, i 


by R. I. his attorney, complains, for that wherey 
on the 1ſt day of January, in the year of our Lord 
1789, at London aforeſaid, in the pariſh of Saint 
Mary-le- Bow, in the ward of Cheap, certain per. 
ſons trading and uſing commerce in co-partnerſhip 
together within this kingdom, to wit, at Lond 
aforeſaid, in the pariſh and ward aforeſaid, under 


the name, ſtile, and firm of P. and Co. according 
to the uſage and cuſtom of merchants from time 


immemorial uſed and approved of, made their cer- 
tain bill of exchange in writing, their co-partner- 
ſhip, name, ſtile, and firm aforeſaid being thereunto 
ſubſcribed, bearing date the day and year aforeſaid, 


and directed to one J. B. at Venice in Htaly, in parts 


beyond the ſeas, and thereby requeſted the aid 


F. B. at double uſance to pay that his firſt of ex- 


change (ſecond and third of the ſame tenor not 


paid) to the ſaid Thomas and Stephen, or their order, 
a certain ſum of foreign money called in the ſaid 


bill two hundred ducats, value received ; and then | 
and there delivered the ſaid bill to the ſaid Th 


and Stephen; which ſaid bill the ſaid J. B. after- 


wards, to wit, on the day and year aforeſaid at | 


Venice, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, on fight thereof duly accord- 


| Ing to the uſage and cuſtom of merchants accepted; 


and the ſaid Thomas and Stephen afterwards, and 
before the payment of the ſaid ſum of money in 
the ſaid bill mentioned, or of any part thereof, to 


wit, on the day and year aforeſaid, at London afore- | 
ſaid, in the pariſh and ward aforeſaid, by their cer 
tain indorſement in writing then and there made 
upon the ſaid bill, their proper hands being there- 
unto ſubſcribed, according to the uſage and cuſtom ja 
of merchants, appointed the contents of the ſaid bill 
to be paid to one P. W. or his order, and then and 
there delivered the ſaid bill ſo indorſed to the ſaid jt 


P.; and the ſaid P, afterwards, and before the pay- 
ment of the ſaid ſum of money in the ſaid bill men- 


tioned, or of any part thereof, to wit, on * 


, . 1V¾.u , 7. 


899 = 


8 


Aſumpſit. 


nnd year aforeſaid, at London aforeſaid, in the pariſh 
| and ward aforeſaid, by his certain indorſement in 
| writing, then and there made upon the ſaid bill, 


his proper hand being thereunto ſubſcribed, ap- 
pointed the contents of the ſaid bill to be paid to the 


= cid John, and then and there delivered the ſaid bill 


ſo indorſed to the ſaid John, of which ſaid indorſe- 
ments the ſaid 7. B. afterwards, to wit, on the day 
and year aforeſaid at Venice, to wit, at London afore- 


ſaid, in the pariſh and ward aforeſaid, had notice, 


And the ſaid Fohn in fact ſays, that an uſance men- 


XX tioned in any bill of exchange drawn in London, 


and payable in Venice, is and at the ſeveral times 
aforeſaid was three months from the date of the ſaid 


bin, and no other time whatever; and that after- 


wards and when the ſaid bill had according to the 


- tenor and effect thereof become payable, to wit, on 
te 4th day of Fuly in the year aforeſaid, at Venice 


aforeſaid, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, the ſaid bill was duly, accord- 


ing to the uſage and cuſtom of merchants, ſhewn. 


and preſented to the ſaid J. B. for payment; and 
the ſaid F. B. was then and there requeſted to pay 
the ſaid ſum of money in the ſaid bill mentioned; 
but the ſaid J. B. did not then or there pay the 
ſaid ſum of money in the ſaid bill mentioned, or 
any part thereof, but wholly neglected and refuſed 
ſo to do; neither did he pay the ſaid ſecond or third 
of exchange in the ſaid bill mentioned, or either 
of them ; nor did the ſaid perſons ſo trading and 
uſing commerce in co-partnerſhip together, under 
the name, ſtile, and firm of P. and Co. pay the ſaid 
ſum of money in the ſaid bill mentioned, or any 
part thereof, or the ſaid ſecond or third of ex- 
change, And thereupon the ſaid Fohn afterwards, 
to wit, on the day and year Jaſt aforeſaid, at Venice 
aforeiaid, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, according to the uſage and 


0 | | Cuſtom of merchants, cauſed the ſaid bill to be 


RS: 
A ICH 
3 


proteſted for non-payment ; of all which premiſes 
the ſaid Thomas and Stephen afterwards, to wit, on 


the 
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Aſlumplit. 


the day and year laſt aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, had notice, and 
by reaſon thereof, and by force of the uſage and 
cuſtom of merchants, became liable to pay to the 
ſaid Jahn the ſaid ſum of money inthe ſaid bill men- 
tioned, or the value thereof, when the ſaid Thomas 
and Stephen ſhould be thereunto afterwards: re. 
queſted, And being fo liable, they the ſaid Thomas 
and Stephen, in conſideration thereof, afterwards, to 
wit, on the day and year laſt aforeſaid, at Londin 
aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and to the ſaid Fobn then and there faithfully 
promiſed, to pay to him the ſaid ſum of money in 
the ſaid bill mentioned, or the value thereof, when 
they the ſaid Thomas and Stephen ſhould be thereunto 
afterwards requeſted. And the ſaid Fohn avers, 


that the ſaid two. hundred ducats in the ſaid bill 


mentioned, on the day and year laſt aforeſaid, 
were, and from thenceforth hitherto have been, 
and ſtill are of great value, to wit, of the value 
of J. of lawful money of Great Britain, that 
is to ſay, at London aforeſaid, in the pariſh and 
ward aforeſaid. ( Add a count for money lent and | 
money had and received.) Yet the ſaid Thomas and 
Stephen, not regarding their ſaid ſeveral promiſes | 
and undertakings ſo by them made in this behalf i 
as aforeſaid (ſame as in p. 246): Wherefore the 
ſaid John ſays he is injured, and hath ſuſtained da- 


mage to the value of 1000/7. and therefore he brings 9 


Declaration for 
an attorney's 


bill, 


his ſuit, &c. | | _— 
Midadleſex, (ſſ.) L. H. was attached by his ma- 

jeſty's writ of privilege, iſſuing out of the court | 
here, to anſwer E. A. gentleman, one of the attor- 
nies of the court of the bench here, according to 
the liberties and privileges of the ſame court, for } 
ſuch attornies and other miniſters of the ſame | 
bench, time out of mind uſed and approved of in 
the ſame, of a plea of treſpaſs on the caſe, &c. and 
thereupon the ſaid E. 4. in his proper perſon, 
complains, That whereas the ſaid L. H. on the 
20th day of May, in the year, of our Lord 1793 

al 


Aſumplit. 
| at 7/:/minfler, in the county of Middleſex, was in- 


| debted to the ſaid E. A. in the ſum of 3004. 
of lawful money of Great Britain, for work and 


labour, care and diligence, of the ſaid E. by him the 


| ſaid E. before that time done and per formed for the 


ſaid L. as an attorney and ſolicitor of the ſaid L. 
in and about the proſecuting and defending divers 
WS ſuits in law and equity for the ſaid L. and in and 


about the drawing, making, and ingroſſing divers 
deeds and writings for the ſaid L. at his ſpecial 
| inſtance and requeſt : and alſo for divers journies 
and attendances by the ſaid E. before that time 
taken, made, and performed in and about the ſaid 
work, at the like inſtance and requeſt of the ſaid L.; 
and being ſo indebted, the ſaid L. in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Veſiminſter aforeſaid, in the county 


253 


aforeſaid, undertook, and then and there faith. 


| fully promiſed the faid E. to pay him the ſaid ſum 
of money when he ſhould be thereunto afterwards 
requeſted. And whereas alſo, afterwards, to wit, 
on the ſame day and year aforeſaid, at Veſftminſter 
aforeſaid, in the county aforeſaid, in conſideration 
that the ſaid E. upon the retainer and at the like 
ſpecial inſtance and requeſt of the ſaid L. had be- 
| fore that time done and performed other his work 


Quantum Toru t, 


and labor, care and diligence, for the ſaid L. as an 


| attorney and ſolicitor of the ſaid L. in and about 
proſecuting and defending of divers other ſuits in 
Jaw and equity for the ſaid L. and in and about 
drawing, making, and ingroſſing of divers other 
| deeds and writings for the ſaid L. And alſo had 
| taken, made, and performed divers other journies 
and attendances in and about the ſaid laſt-men- 
tioned work at the like requeſt of the ſaid L. he 
| the ſaid L. then and there undertook and faithfully 
promiſed the ſaid E. to pay him ſo much money as 
he reaſonably deſerved to have, when he the ſaid L, 


L | ſhould be thereunto afterwards requeſted, And the 
ſaid 4. in fact ſaith, that he therefore reaſonadly de- 


BY ſerved to have of the ſaid L. other 3001. of like 


lawful. 


— 
— — — 
— ap 
— — 
— — 
8 


* 2 
8 7 
— 8 — 


8 _ * N S —— 
J 27 — - 
- 4 2 
vw . — — 
— 2  — 
— 2 — 24 
N. e . 
2 2 
F Las 
4 5 


1 


— 


r 


"Em 


[1 
F 
i 
14 
1 
i 
* 
F 
77 
1 
234 
s 
1 
hk if 
ith 
[ 
[4 1 
o $3 
1 + 


e 


254 


Concluſion, 


— bond. 
igee againſt 
obligor 0 


Aſumplit, 


lawful money, to wit, at 1ftminſter aforeſaid, it 


the county aforeſaid ; whereof the ſaid L. after. 


wards, to wit, on the day and year aforeſaid, there 
had notice. Theſe two counts, ſave two others, being 


neceſſary. ( Add a count for money lent and advanced, 


for money laid out and expended, for money had aud 
received, and on an account flated.) Nevertbeliſt 
the ſaid L. not regarding his ſaid ſeveral promiſe; 


and undertakings, by him made in this behalf 25 


aforeſaid, but contriving, and fraudulently intend- 
ing, craftily and ſubtily, to deceive and defraud 
the ſaid E. in this reſpect, hath not yet paid the 
ſaid ſeveral ſums of money, or any pait thereof, to 
the ſaid E. (although ſo to do, the ſaid L. after. 


wards, to wit, on the day and year aforeſaid, and 


often afterwards, at Veſiminſier aforeſaid, in the 
county aforeſaid, by the ſaid E. was requeſted); 
but to pay the ſame, or any part, to the ſaid E. 
hath hitherto wholly refuſed, and till refuſes, to 
the damage of the ſaid E. of 300/. and therefore 
he brings his ſuit, &c. Add pledges to proſecute, 
John Doe and Richard Roe. | 


Declarations in Debt. 


LONDON, (ſſ.) C. D. late of London, grocer, 
was ſummoned to anſwer A. B. of a plea, that he 
render to him the ſaid A. B. 800 l. of lawful money 
of Great Britain which he owes te, and unjuſtly 
detains from him ; and whereupon the ſaid A. B, 
by E. F. his attorney, complains, For that whereat 
the ſaid C. D. on the 20th day of April, in the year 
of our Lord 1793, to wit, at Londen aforeſaid, in 
the pariſh of Sr, Mary-le-Bow, in the ward of 
Cheap, by his certain writing obligatory, ſealed 
with the ſeal of the ſaid C. D. became held and 
firmly bound unto the ſaid A. B. in the ſum of 
800/. to be paid to the ſaid A. B. when he the ſaid 
C. D. ſhould be thereto afterwards requeſted, Yet 
the ſaid C. D. (although often requeſted, c. 


| hath not yet paid the ſaid 800 J. or any part there- 


of, to the ſaid . B. but to pay the ſame, or any 
| Ds part 


, Rr” OT ,.. Re EL PLS 
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Debt. 


part thereof, to the ſaid A. B. hath hitherto wholly 
| refuſed, and ftill doth refuſe; wherefore the ſaid 
| A. B. faith, he is injured, and hath ſuſtained da- 
| mage to the value of 10/. and therefore he brings 

his ſuit, &c. 


obligatory, ſealed with the ſeal of the ſaid C. D. 
which gives ſufficient evidence of the debt afore- 
ſaid, in form aforeſaid, the date whereof is on the 
day and year aforeſaid, &c. 


county of Oxford, yeoman, was ſummoned to an- 
ſwer T. B. in a plea, that he render to the ſaid 


JES)!!! ͤ erg 


which he owes to, and unjuſtly detains from him; 
| and whereupon the ſaid T. B. by S. U. his attor- 
; ney, complains, For that whereas the ſaid T. B. 
heretofore, to wit, in Michaelmas Term, in the 32d 
| year of the reign of his preſent majeſty, in the 
ore court of our Lord the King of the Bench, before 
Alexander Lord Loughborough, and his companions, 
| then juſtices of our ſaid Lord. the King of the 


county of Middleſex, by the conſideration of the 
W ſaid court, recovered againſt the ſaid F. H. 221. 


er, which were adjudged by the ſaid 7. B- in and by 

; be the ſaid court of the Bench aforeſaid, according to 
on the form of the ſtatute in that caſe made and pro- 
tl) 


vided, for his coſts and charges, which he had ſuſ- 
tained in and about his defence in a certain plea of 
reals | treſpaſs on the caſe, on promiſes, againſt the ſaid 


year | T. B. at the ſuit of the ſaid J. H. whereof the ſaid 
in J. H. is convicted, as by the record and proceedings 
1 of = | thereof, remaining in the ſaid court of the Bench 
aled PE aforeſaid, here, to wit, at Waſiminſter aforeſaid, 
and more fully appears; which ſaid judgment till re- 
n of mains in full force, vigor, and effect, not in the 
ſaid : | leaſt reverſed, annulled, paid off, or any ways ſa- 


Yet 1 tisfied ; and the ſaid T. B. hath not yet obtained 
Se. a execution of the ſaid judgment, whereby an 
1ere- BY action hath accrued to the ſaid T. B. to demand 

-Þ 5 ; and 


Bench aforeſaid, to wit, at Weſiminſter, in the 
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And he brings into court here the ſaid writing Profert in cars 


Middleſex, (ſſ.) J. H. late of Oxford, in the Declaration in 
debt upon judge 
ment, recovered 
wes the C. P. for 
T. B. 221. of lawful money of Great Britain, the defendant. 
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Debt. 


and have of the ſaid J. H. the ſaid 227. above de. 
manded : yet the ſaid J. H. (although often re- 


- Queſted, c) hath not yet rendered to the ſaid 


Declaration in 
debt on a bail- - 
bond. 


Sheriff of the 
county of Mid- 


dleſex. | 


N. B. This form 
will do for a 
bond taken in 
M-ddlefex, or 


any other coun. 


ty, as alte ed in 
the margain. 


frriff 
Was 
bis 


Big 


T. B. the ſaid 221. or any part thereof, but he to 
render the ſame, or any part thereof, to the ſaid 
T. B. hath hitherto wholly refuſed, and ſtill refuſes; 
wherefore the ſaid 7. B. faith, he is injured, and 
hath damage to the value of 10/. and therefore he 
brings his ſuit, Sc. 5 

You will remember to intitle this declaration 
right, as the cauſe of action may accrue in the 
term. | | 

London, (ſſ.) John Denn, late of London, grocer, 
was ſummoned to anſwer Richard Fenn, aſſignee of 


William Newman, eſq. and Thomas Baker, eſq. 


ſheriffs of the ſaid ciiy of London, accoiding to the 
form of the ſtatute in ſuch caſe made and provided, 
of a plea that he render to the ſaid Richard, aithgnee 
as aforeſaid, 6007. of lawful money of Great Bri- 
tain, which he owes to, and unjuſtly detains from 
him; and whereupon the ſaid Richard, by J. B. 
his attorney, complains, That whereas, the ſaid 
Richard heretofore, to wit, on the 5th day of Oclo- 
ber, in the year of our Lord 1789, ſued forth out of 
the court of our ſaid Lord the King of the Bench 


here, (the ſaid. court being then and now at - 


min/ter, in the ſaid county of Midal:ſex,) a certain 
writ of our Lord the King called a capias ad reſpon- 
dendum, direEted to the ſaid ſher i, by which (aid 
writ the ſaid ſheriffs were commanded to take the 


ſaid John Denn, if he ſhould be found in their baili- 


wick, and him ſafely keep, ſo that they might have 
his body before his majeſty's juſtices at Weſtminſier 
en the morrow of All Souls, then next coming, to 


anſwer the ſaid Richard in a plea of treſpaſs; and 


alſo that the ſaid John might anſwer the ſaid Richard 
according to the cuſtom of the court of our Lord 
the King of Common Bench here, in a certain 


plea of debt upon demand for 600/7.; and that the 


ſaid /heriffs ſhould then have there that writ, which 
ſaid writ afterwards and before the delivery to the 


ſaid 


t % . eas as rio. ie er 


SS D we = 


— — 


— — — wa, oy 


3 | riffs of the city of London, in the ſum of 6oo!. of good 
E and lawful money of Great Britain, to be paid to 
BE tbe ſaid eri i, or their certain attorney, executors, 


Debt; | 


faid /beriffs for execution as hereafter is mentioned, 


was duly marked or indorſed for bail for 300 J. by 
virtue of an affidavit made and filed in the ſaid court, 
of the cauſe of action of the ſaid Richard, in that 
behalf, according to the form of the ſtatute in ſuch 
caſe made and provided; which ſaid writ fo indorſed 
afterwards and before the return thereof, to wit, on 
the 14th day of Ofober, in the year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, 


Re 


was delivered to the ſaid William Newman and 


Thomas Baker, then and ſtill being /heriff5 of the ſaid forriff of the ſaid 


”- city, to be executed in due form of law; by virtue 


of which ſaid writ, the ſaid William Newman and 
Thomas Baker, ſheriffs, as aforeſaid, afterwards and 


| before the return of the ſaid writ, to wit, on the 


day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, and within their bailiwick, 
took and arreſted the ſaid John by his body, and 


” | then and there had and detained him in their cuſtody, 


at the ſuit of the ſaid Richard, for the cauſe afore- 
ſaid; and the ſaid John being ſo arreſted and in cuſ- 


| tody of the ſaid William Newman and Thomas Baker, 


ſheriffs, as aforeſaid, afterwards, and before the re- 
turn of the ſaid writ, to wit, on the ſame day and 


2; | year aforeſaid, at London aforeſaid, in the pariſh 
== od werd aforeſaid, and within their bailiwick, took 
bail for the appearance of the ſaid John, at the return 
of the ſaid writ, and on that occaſion the ſaid Fohn, 
on the ſaid 14th day of October, in the year aforeſaid, 


at London aforeſaid, c. by his certain writing obli- 
gatory, commonly called a bail-bond, ſealed with 
his ſeal, and now ſhewn to. the court here, the date 


whereof is the day and year laſt aforeſaid, acknow- 
ledged himſelf to be held and firmly bound to the 


of the ſaid city of London, by the names of William 
Newman, Eſquire, and Thomas Baker, Eſquire, ſbe- 


adminiſtrators, or aſſigns, when he the ſaid John 
| 9 ſhould 


county 


g 


bis 


bis 


county of 


Middleſex. 
ſheriff of, &Cs 


geri 
bis 


— 
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ſaid William Newman and Thomas Baker, ſheriff Sheriff of the 


Debt; 


258 
ſhould be thereunto required, with a condition t 
the ſaid writing obligatory, underwritten, that if 
the ſaid John ſhould appear before the juſtices cf 
our ſaid Lord the King at Weſiminſter, on the mor. 
row of All Souls, to anſwer to the ſaid Richard 
in a plea of treſpaſs; and alſo that the ſaid 7h 
might anſwer the ſaid Richard, according to the 
cuſtom of his Majeſty's court of Common Bench 
here, in a certain plea of debt upon demand fo 
600/.; that then the ſaid obligation ſhould be void 
and of no force, otherwiſe ſhould ſtand and remain 1 
in full force, vigour, and effect, as by the (aid BW 
writing obligatory, and the ſaid condition thered ! 
(relation being thereto had), will more fully . 
pear: which ſaid writing obligatory, with the ! 
condition thereunder written was taken by the ſd MW t 
Seri ſheriffs, by virtue of the ſaid writ, and by force « AW } 
| the {tatute in ſuch caſe lately made and provided; v 
and the ſaid Richard in fact ſaith, that the ſaid 70h ſ. 
did not appear before his Majeſty's juſtices at Vi. tl 
minſter, on the morrow of All Souls, in te fu 
condition aforeſaid mentioned, according to tit : 
exigency of the ſaid wrir, whereby the ſaid writiny w 
obligatory became forfeited, and the ſaid ſum d 11 
money therein mentioned, or any part thereof, nd qu 
Peri being paid to the ſaid ſheriffs, the ſaid Willi to 
Newman and Thomas Baker, then and now beic pr. 
ſberiff of the ſaid ſheriffs of the ſaid city of London, after wards, N. 
—_ wit, on the 16th day of November, in the year afot ney 
ſaid, at London aforeſaid, in the pariſh and wall ot 
aforeſaid, at the requeſt, coſts, and charges of Ni. 
ſaid Richard, the plaintiff in the ſaid ſuit, by an 1% 
dorſement on the back of the ſaid writing oblig# = 5th 
tory, made and atteſted in the preſence of two "WW ſued 
bis dible witneſſes, ſealed with their ſeal of office Kin 
ſheriffs, aſſigned the ſaid writing obligatory to Hand 
ſaid Richard according to the form of the ſtaui =/. 


in ſuch caſe made and provided, as by the ſaid *WM 
ſignment indorſed on the ſaid writing obligat"\ 
and duly ſtamped before the commencement of 1M 
ſuit, according to the form of the ſtatute in 1M 

| 11 2] 


ol 


Debt; 


caſe made, and to the court now here ſhewn, the 
date whereof is the day and year laſt aforeſaid, 
may more fully appear; by reaſon of which ſaid 
premiſes, and by force of the ſtatute in that caſe 
made and provided, an action hath accrued to the 
ſaid Richard, as aſſignee of the ſaid William New- 


man and Thomas Baker, fheriffs of the ſaid city of he i of the ſeid 


Londen, as aforeſaid, to demand and have of the county. 
ſaid John the ſaid ſum of 600 /. above demanded: 
nevertheleſs the ſaid Fehn (although often required) 


| hath not paid the ſaid 6007. above demanded, or 


any part thereof, to the ſaid Milliam Newman and 
Thomas Baker, or to either of them, before the ſaid 
aſſignment, or to the ſaid Richard, aſſignee as afore- 
ſaid, fince the ſaid aſſignment, or to either of 
them, but he to pay the ſame, or any part thereof, 


| hath hitherto wholly refuſed, and ſtill refuſes ; - 


wherefore the ſaid Richard, aflignee as aforeſaid, 
ſays he is injured, and hath ſuſtained damage to 


the value of 200. and therefore he brings his 
ſuit, Cc. „ 


London, (ſſ.) William Doe, late of London, grocer, Declaration up- 
was ſummoned to anſwer Richard Fenn, aſſignee of on a 3 | 
Ililliam Newman, Eſquire, and Thomas Baker, Eſ- the bail. 
quite, ſheriffs of the ſaid city of London, according 


to the form of the ſtatute in ſuch caſe made and 
provided, of a plea, that he render to the ſaid 
Richard, aſſignee as aforeſaid, 600/. of lawful mo- 
ney of Great Britain, which he owes to, and un- 
Jultly detains from him; and whereupon the ſaid 
Richard, by J. B. his attorney, complains, That 
whereas, the ſaid Richard heretofore, to wit, on the 
5th day of Ofiober, in the year of our Lord 1789, 
ſued forth out of the ſaid court of our ſaid Lord the 
King of the Bench here (the ſaid court being then 
and now at Meſiminſter, in the ſaid county of Mid- 
dleſex), a certain writ of our Lord the king, called 
a capias ad reſpondendum, directed to the ſaid ſheriffs, 


| by which ſaid writ, the ſaid ſheriffs were com- 


manded to take one John Denn, if he ſhould be 


in ts £ found in their bailiwick, and him ſafely keep, ſo 


Sa that 
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county 


the ſaid writing obligatory, underwritten, that if 


cuſtom of his Majeſty's court of Common Bench 


| 6Gool.; that then the ſaid obligation ſhould be void 


Debt. . 
ſhould be thereunto required, with a condition to 


the ſaid John ſhould appear before the juſtices of 
our ſaid Lord the King at Weſiminſter, on the mor- 
row of All Souls, to anſwer to the ſaid Richard, 
in a plea of treſpaſs; and alſo that the ſaid Job 
might anſwer the ſaid Richard, according to the 


here, in a certain plea of debt upon demand for 


and of no force, otherwiſe ſhould ſtand and remain 
in full force, vigour, and effect, as by the aid 
writing obligatory, and the ſaid condition thereof 
(relation being thereto had), will more fully ap- 
pear: which ſaid writing obligatory, with the 
condition thereunder written was taken by the ſaid 
ſheriffs, by virtue of the ſaid writ, and by force of 
the ſtatute in ſuch caſe lately made and provided; 
and the ſaid Richard in fact ſaith, that the ſaid John 
did not appear before his Majeſty's juſtices at Val. 
minſter, on the morrow of All Souls, in the 
condition aforeſaid mentioned, according to the 
exigency of the ſaid writ, whereby the ſaid writing 
obligatory became forfeited, and the ſaid ſum d 
money therein mentioned, or any part thereof, not 
being paid to the ſaid ſheriff5, the ſaid Milian 
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Newman and Thomas Baker, then and now being pre 
Gberiſf of the ſaid ſheriffs of the ſaid city of London, afterwards, u E: 
wit, on the 16th day of November, in the year afore- WF ne; 

ſaid, at London aforeſaid, in the pariſh and wa ju 


bis 


Heri i, aſſigned the ſaid writing obligatory to tbe 


aforeſaid, at the requeſt, coſts, and charges of ih! 
ſaid Richard, the plaintiff in the ſaid ſuit, by an i- wh 
dorſement on the back of the ſaid writing oblige | 
tory, made and atteſted in the preſence of two ct. ſued 
dible witneſſes, ſealed with their ſeal of office d 


ſaid Richard according to the form of the ſtatut WF dj, 
in ſuch caſe made and provided, as by the ſaid BF a cas 
fignment indorſed on the ſaid writing obligatoſ by w 


and duly ſtamped before the commencement of thi manc 


fuit, according to the form of the ſtatute in th! 
11 an 


Debt⸗ 13 


caſe made, and to the court now here ſhewn, the 

date whereof is the day and year laſt aforeſaid, 

may more fully appear; by reaſon. of which ſaid 

premiſes, and by force of the ſtatute in that caſe 

made and provided, an action hath accrued to the 
ſaid Richard, as aſſignee of the ſaid William New- 
man and Thomas Baker, ſheriffs of the ſaid city of prwif of the ſeid 
Londen, as aforeſaid, to demand and have of the county. 
ſaid John the ſaid ſum of 600 J. above demanded: 
nevertheleſs the ſaid John (although often required) | 
hath not paid the ſaid 600 1. above demanded, or | 
any part thereof, to the ſaid William Newman and 
Thomas Baker, or to either of them, before the ſaid 
aſſignment, or to the ſaid Richard, aſſignee as afore- | 
ſaid, ſince the ſaid aſſignment, or to either of | 
them, but he to pay the ſame, or any part thereof, e 
hath hitherto wholly refuſed, and ſtill refuſes ; | 
wherefore the ſaid Richard, aſſignee as aforeſaid, 
ſays he is injured, and hath ſuſtained damage to 
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i WS the value of 20/, and therefore he brings his 

the ſuit, bc, | | 
the London, (ſſ.) William Doe, late of London, grocer, Declaration up- 
tin? was ſummoned to anſwer Richard Fenn, affignee of an in ang uf 
a 0 Milliam Newman, Eſquire, and Thomas Baker, Eſ- _= bail, 

not 


quite, ſheriffs of the ſaid city of London, according 
to the form of the ſtatute in ſuch caſe made and 
provided, of a plea, that he render to the ſaid 
Richard, aſſignee as aforeſaid, 6001. of lawful mo- 


afore- ney of Great Britain, which he owes to, and un- 
wail juſtly detains from him; and whereupon the ſaid 
of the Richard, by F. B. his attorney, complains, That 
an if whereas, the ſaid Richard heretofore, to wit, on the 
lig 5th day of October, in the year of our Lord 1789, 


ſued forth out of the ſaid court of our ſaid Lord the 
King of the Bench here (the ſaid court being then 
and now at Meęſiminſter, in the ſaid county of Mid- 
dleſex), a certain writ of our Lord the king, called 
a captas ad reſpondendum, directed to the ſaid ſheriffs, 

by which ſaid writ, the ſaid ſheriffs were com- 
manded to take one John Denn, if he ſhould be 
found in their bailiwick, and him ſafely keep, ſo 
I. | that 
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anſwer the ſaid Richard, according to the cuſtom of 
the court of our Lord the King of Common Bench 


tion, as hereafter is mentioned, was duly marked or 


which ſaid writ, the ſaid Milliam Newman and 


before the return of the ſaid writ, to wit, on the 


tbat they might have his body before his Majeſty's F 
Juſtices at Weſiminſter, on the morrow of All Sou, 
then next following, to anſwer the ſaid Richard, in 
a plea of treſpaſs ; and alſo that the ſaid ohn might 


here, in a certain plea of debt upon demand for 
600 J. and that the ſaid fheriffs ſhould have there 
that writ; which ſaid writ, afterwards and before 
the delivery thereof to the ſaid ſheriffs for execu- 


mdorſed for bail for 3o0/. by virtue of an affidayit 
made and filed in the ſaid court, of the cauſe of 
action of the ſaid Richard in that behalf, according 
to the form of the ſtatute in that caſe made and 
provided, which ſaid writ, ſo indorſed afterwards 
and before the return thereof, to wit, on the 14th 
day of O#ober, in the year aforeſaid, at Londin 
aforeſaid, in the pariſh and ward aforeſaid, was 
delivered to the ſaid Milliam Netoman and Thoma 
Baker, then and ſtill being fheriffs of the faid city, 
to be executed in due form of law ; by virtue of 


Thomas Baker, ſheriffs as aforeſaid, afterwards and 
before the return of the ſaid writ, to wit, on the 
day and year aforeſaid, at London aforeſaid, in the 
parifh and ward aforeſaid, and within their bailiwick, 
took and arreſted the ſaid John Denn, by his body, 
and then and there had and detained him in their 
cuſtody, at the ſuit of the ſaid Richard, for the cauſe 
aforeſaid ; and the ſaid Fohn Denn being ſo arreſted, 
and in cuſtody of the ſaid William Newman and 
Thomas Baker, ſheriffs as aforeſaid, afterwards and 


ſame day and year aforeſaid, at Lyndon aforeſaid, in 
the pariſh and ward aforeſaid, and within their 
bailiwick, took bail for the appearance of the ſaid 
Jobn Denn, at the return of the ſaid writ, and oa 
that occaſion the ſaid William Dee, as bail or ſurety 
of the ſaid 7ebn, on the ſaid 14th day of Ob, Wt 
in the year aforeſaid, at London aforeſaid, in __ 


9 f 


8 N. e e e 
Tt 25 JETS 5 Fo PEN OY 0 Ss 

a 2 ! OI SS 5 
N 


Debt. 
riſh and ward aforeſaid, by his certain writing ob- 


ligatory, commonly called a bail-bond, ſealed with 
his ſeal, and now ſhewn to the court here, the date 


the ſaid William Newman and Thomas Bater, ſheriffs 
of the ſaid city of London, by the names of William 
Newman, Eſquire, and Thomas Baker, Eſquire, 
ſheriff; of the city of London, in the ſum of 600 J. 


executors, adminiſtrators, or aſſigns, when he the 
ſaid William ſhould be thereunto required, with 
a condition to the ſaid writing obligatory under- 
written, that if the ſaid John Denn ſhould ap- 
pear before the juſtices of the Lord the King 
at Maſiminſier, on the morrow of All Souls, to 
anſwer to the ſaid Richard in a plea of treſpaſs; 
and alſo that the ſaid John might anſwer the ſaid 
Richard, according to the cuſtom of his Majeſty's 


court of Common Bench here, in a certain plea of 


obligation ſhould be void and of no force, other- 
wiſe ſhould ſtand and remain in full force, vigor, 
and effect, as by the ſaid writing obligatory, and 
the ſaid condition thereof, relation being there- 
unto had, will more fully appear; which ſaid writ- 
ing obligatory, with the condition thereunder writ- 
ten, was taken by the ſaid ſheriffs, by virtue of 
the ſaid writ, and by fonce of the ſtatute in ſuch 
caſe lately made and provided; and the ſaid Richard 
in fact ſaith, That the ſaid Fohn did not appear be- 
fore his Majeſty's juſtices at Meſiminſtier, on the 
morrow of Al] Souls, in the condition aforeſaid 
mentioned, according to the exigency of the ſaid 
writ, whereby the ſaid writing obligatory be- 
came forfeited, and the ſaid ſum of money therein 
mentioned, or any part thereof, not being paid to 
the ſaid ſheriffs, the ſaid William Newman and 
Thomas Baker, then and now being ſheriffs of the 
laid city of London, afterwards, to wit, on the 16th 
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whereof is the ſame day and year laſt aforeſaid, ac=-_ 
knowledged himſelf to be held and firmly bound to 


of good and lawful money of Great Britain, to be 
paid to the ſaid ſheriffs, or their certain attorney, 


debt upon demand, for 600/.; that then the ſaid 


83 © dap 


261 


262 : Debt. 
day of November, in the year aforeſaid, at Londen 
aforeſzid, in the pariſh and ward aforeſaid, at the 
requeſt, coſts, and charges of the ſaid Richard, the 
plaintiff in the ſaid ſuit, by an indorſement on the 
back of the ſaid writing obligatory, made and at- 
teſted in the preſence of two credible witneſſes, ſeal. 
ed with their ſeal of office of ſheriffs, aſſigned the 
ſaid writing obligatory to the ſaid Richard, accord- 
ing to the form of the ſtatute in ſuch caſe made and 
provided, as by the ſaid aſſignment indorſed on the 
ſaid writing obligatory, and duly ſtamped before the 
commencement of this ſuir, according to the form 
of the ſtatute in that caſe made and provided, and 
to the court now here ſhewn, the date whereof is 
the day and year laſt aforeſaid, may more fully ap- 
pear ; by reaſon of which ſaid premiſes, and ac- 
cording to the form of the ſtatute in that caſe made 
and provided, an action hath ' accrued to the ſaid 
Richard, as aſſignee of the ſaid William Newman 
and Thomas Baker, ſheriffs of the ſaid city of Lon- 
don as aforeſaid, to demand and have of the ſaid 
William the ſaid ſum of 6007. above demanded ; 
Nevertheleſt, the ſaid William (although often re- 
- Quired) hath not yet paid the ſaid 600“. above de- 
manded, or any part thereof, to the ſaid William 
Newman and Thomas Baker, or to either of them, 
before the ſaid aſſignment, or to the ſaid Richard, 
aſſignee as aforeſaid, ſince the ſaid aſſignment, or 
to either of them, but he to pay the ſame, or any 
part thereof, hath hitherto wholly refuſed, and ſtill 
refuſes ; wherefore the ſaid Richard, aſſignee as 
_ aforeſaid, ſays he is injured, and hath ſuſtained 
damage to the value of 201, and therefore he brings 
| his ſuit, &c, 
If by the late If the bond be affigned by the late fheriff5, (add 
weriffa. that word,) and that they as late ſheriff aſſigned 
| the ſame to the plaintiff; and inſtead of the words 
now being ſheriffs, ſay (then being ſheriffs) ; and the 
venue may be laid in London, although the arreſt and 
aſſignment was made in the country. 2 Lord Raym. 


1455. 2 Str. 727. i 
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Declarations in Treſpaſs and Aſſault, 
MIDDLESEX, (M.) Richard Fenn, late of Declaration for 


London, yeoman, was attached to anſwer John Denn, ne orga 
of a plea wherefore, with force and arms, &c. he made 
an aſſault on the ſaid John, to wit, at Meſtminſter, 
in the ſaid county, and there beat, bruiſed, wound- 
ed, and ill: treated him, ſo that his life was thereby 
in great danger, and there did other wrongs to the 
ſaid John, to the great damage of the ſaid John, and 
againſt the peace of our Lord the now King, Sc.; 
and whereupon the ſaid Fohn Denn, by James 
March, his attorney, complains, For that the ſaid 
Richard, on the iſt day of Odlober, in the year of 
our Lord 1793, with force and arms, to wit, with 
ſwords, ſtaves, ſticks, and fiſts, made an aſſault on 
the ſaid Fohn, to wit, at //z/minſler, in the ſaid 
county, and then and there beat, bruiſed, wounded, 
and il]-treated him, ſo that his life was thereby in 
great danger, and then and there did other wrongs 
to the ſaid John, to the great damage of the ſaid 
= and againſt the peace of our Lord the now 
ing, Sc.; wherefore the ſaid John ſaith, that he 
is injured, and hath ſuſtained damage to the value 
of 20/. and therefore he brings his ſuit, &c. | 
Middleſex, to wit, Richard Fenn, late of Weſt- For an aſſault 
minſter, in the ſaid county, yeoman, was attached to . 
anſwer 7ohn Denn, in a plea, wherefore with force 
and arms, &c. he made an aſſault on the ſaid Richard, 
to wit, at Weſiminſter, in the ſaid county, and beat, 
bruiſed, wounded, and ill- treated him, and impri- 
ſoned him, and kept and detained him in priſon 
there for a long time, without any reaſonable or 
probable cauſe whatſoever, contrary to the laws 
and cuſtoms of this realm, and againſt the will of 
the ſaid John; and there did other wrongs to the 
ſaid John, to the great damage of the ſaid John, and 
againſt the peace of our Lord the now King, Sc.; 
and thereupon the ſaid Jobn, by F. L. his attorney, 
complains, For that the ſaid Richard, on the firſt 
day of November, in the year of our Lord 1793, to 
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breaking cloſe 
with cattie and 


Treſpaſs and Aſſault, 


wit, at Weſtminſter, in the ſaid county, with force 
and arms, to wit, with ſwords, ſtaves, and ſticks, 
made an aſſault on the ſaid John, and then and 
there beat, bruiſed, wounded, and ill- treated him, 
and then and there impriſoned him, and kept and 
detained him in priſon for a long time, to wit, for 
the ſpace of five hours then next following, without 
any reaſonable or probable cauſe whatſoever, con- 
trary to the laws and cuſtoms of this realm, and 
againſt the will of the ſaid John; and then and 
there did other wrongs to the ſaid John, againſt the 
peace of our Lord the now King, &c. ; wherefore 
the ſaid 7obn ſaith, that he is injured, and hath ſuſ- 
tained damage to the value of 50 J. and therefore 
he brings his ſuit, Qc. | 2, 

Oxfordſhire, (ſſ.) Richard Fenn, late of Witney, 
in the ſaid county, yeoman, was attached to anſwer 
John Denn, in a plea wherefore with force and arms, 


earth, and break - c. he broke and entered the cloſe of the ſaid Fohn, 


ing gates, &c. 
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called the Bulis, ſituate, lying and being in the 
pariſh of Burford, in the ſaid county, and trod 
down, conſumed, and ſpoiled, the graſs and corn of 
the ſaid John, there growing, of the value of 104, 
with his feet in walking, and with certain cattle eat 
up, trod down, conſumed, and ſpoiled, other the 
graſs and corn of the (aid John, there alſo growing, 
of the value of other 10/7. and with the feet of the 
ſaid cattle, and alſo with ſpades, .pickaxcs, and 
other iron infiruments, dug up, tore up, rooted up, 
ſubverted and {poiled the earth and ſoil of the ſaid 
Jahn, in the ſaid cloſe, and the gates, poſts, pales, 
and rails, of the ſaid Jahn, there erected, ſtanding, 
and being, cut down, broke down, proſtrated, and 
deſtroyed, and the materials thereof coming, of the 
ſaid John, of the value of 5ol. took and carried 
away, and converted and diſpoſed thereof to his 
_ own uſe, and other wrongs to the ſaid John there 
did, to the great damage of the ſaid John, and 
againſt the peace of our Lord the now King; and 
whereupon the ſaid Fchn, by R. L. his attorney, 
complains, For that the (aid Richard, on the 1ſt day 
| | 0 
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of January, in the year of our Lord 1793, and on 
divers other days and times between that day and 
the day of ſuing forth the original writ of the ſaid 
Jebn, with force and arms, &c, broke and entered 
the cloſe of the ſaid John, called the Butts, ſituate, 
lying and being in the pariſh of Burford, in the 
ſaid county, and trod down, conſumed, and ſpoiled, 
the graſs and corn of the ſaid John, there then 
growing, of the value of 10/7. with his feet in 


walking, and with certain cattle, to wit, horſes, 


mares, -geldings, cows, and ſheep, eat up, trod 
down, conſumed, and ſpoiled, other the graſs and 
corn of the ſaid John, there then growing, of the 
value of other 10/. and with the feet of the ſaid 
cattle, and alſo with ſpades, pickaxes, and other 
iron inſtruments, dug up, tore up, rooted up, ſub- 
verted and ſpoiled the earth and ſoil, to wit, 500 - 
perches of the earth, and 500 perches of the ſoil, 
of the ſaid Zohn, in the ſaid cloſe, and the gates, 
poſts, pales, and rails, to wit, 50 gates, 50 poſts, 
50 pales, and 50 rails, of the ſaid John, there then 
erected, ſtanding and being, cut down, broke 
down, proſtrated and deſtroyed, and the materials 
thereof coming, to wit, 50 cart-loads of wood, of 
the ſaid John, of the value of 10/7. took and carried 
away, and converted and diſpoſed thereof to his 
own uſe, and other wrongs to the ſaid John then 
and there did, to the great damage of the ſaid 
John, and againſt the peace of our Lord the now 
King, &c. to the ſaid John his damage of 100 I. 
and therefore he brings bis ſuit, &c. | 
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Oxon, (ſſ.) G. R. late of, c. was ſummoned to an- 8 * 
ſwer S. G. of a plea, wherefore he took the cattle of replevin for eit · 


the ſaid S. and unjuſtly detained them againſt ſure- e. 


and pledges, c. and whereupon the ſaid S. by 
§. P. his attorney, complains that the ſaid G. on 
the 31ſt day of Fanuary, in the year of our Lord 
1793, at the pariſh of W. in a certain place called 
White's Hill, in the ſaid county, took the cattle of 
the ſaid S. to wit, 35 ſheep, and unjuſtly 3 
; em 
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them againſt ſureties and pledges, until, &c. where. 
fore the ſaid S. ſays that he. is injured, and hath 
ſuſtained damage to the value of 100 J. and there- 
fore he brings his ſuit, &c. 

The particular place of taking the goods, Ec, 
ought to be inſerted in every declaration in re- 
plevin, and that cepit in alia loco is to be conſidered 
as a plea in bar, and not in abatement. Bulhtborpe 
v. Turner, Barnes 35% | | 


Of Aaying Proceedings in a ſecond Action for the Jams 
Cauſe until the Ceſis of a former Action are paid. 


The plaintiffs, foreigners, reſiding in Germany, 
brought an action in the King's Bench againſt the 
preſent defendant for forage found for the Britih 
troops in Germany at the requeſt of the defendant's 
teſtator to the amount of 10,0007. ; which cauſe 
was tried, and plaintiffs non- ſuited upon the merits, 
and afterwards a new trial was refuſed. In Michael- 
mas Term 1770 plaintiffs brought another action 
in this court, and declared upon the ſame contract 
as in K. B. In this term, Hi. 11 Geo. 3. it was 
now moved, on behalf of the defendant, that the 
proceedings might be ftaid in this action until the plain- 
tiffs ſhall have paid the cofls of the non-ſutt in the K. B. 
being 481. 10s. The motion was made on two 
grounds: 1ſt, That plaintiffs were foreigners reſid- 
ing in Germany; 2d, That this ſecond action is 
vexatious, inaſmuch as the court of K. B. had de- 
clared the plaintiff had no right of action on the 
contract, And Gravenor v. Cape was cited, E. 
9 Geo. 3. C. B. and Baſs v. Firmen, 1 Ld. Ray. 
697. I Vent. 100. Ld. Byron's caſe. De Grey, C. 7. 
The plaintiffs ought to be content with the judg- 
ment of B. R. and that the preſent action is vex- 
atious, and upon that ground only proceedings 
therein ought to ſtay until the plaintiffs pay the 
coſts taxed upon the non-ſuit, I lay the matter of 
the plaintiff-, being foreigners, quite out of the caſe, 
and think the rule ought to be made abſolute, on 
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Treſpaſs. 


this reaſon only, becauſe the preſent action is vexe 
aticuss Gould, F. of ſame opinion, The old law 
points out this to the court as a duty, Stat. Marl. 
52 H. 3. c. 6. Lord Coke in his comment thereon 
ſays, there is no greater injuſlice, than when under 
color of juſtice injury is done, That multi litigant in 
oro non ut aliquid lucrentur, ſed ut vexent altos, &c. 
Black/tone, F. of ſame opinion. I think in all 
caſes where the merits have been tried, plaintiffs 
ſhould not be permitted to commence a ſecond 
action to try the ſame matter, before coſts are paid 
in the firſt. Nares, F. of ſame opinion. Melchart 
& al. v. Halſey & al. executors, 3 Wilſ. 149. 
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Venue, 


General rule of 


law reſpecting 
the venue. 


Many niceties 


tot over. 


Venire in penal 
ſtatutes where to 
be awarded. 


Real actions to 
be laid in the 


Proper county, 


Perſonal actions 
net. 


1 „ 


Venue. 


EN VE (vicinetum, or viſnetum) is the place 
from whence a jury are to come for the trial of 
cauſes, which is generally ſome neighbouring place, 
Locus quem vicint habilant, from whence it is called 
vicinetum, Or venue. | 
The general rule of law, as laid down by Lord 
Coke, is, That every trial ſhall be out of that town, 


pariſh, or hamlet, or place known, out of the town, &c. 


within which the matter of fa iſſuable is alledged, 
that is moſt certain and neareſt thereunto, the inhabit. 
ants whereof may have the better and more certain 
knowledge of the fact. Co. Lit. 125. a4. 
Many niceties which were formerly to be ob- 
ſerved with reſpect to lay ing the venue, are now re- 
moved by the 4 & 5 Ann, c. 16. which enacts, 
That every venire facias, for the trial of any iſſue, 
Shall be awarded of the body of the proper county 
where ſuch iſſue is triable. Alſo ſee flat, 24 Geo. 2. 
c. 18. with reſpect to penal actions. | 
By flat, 24 Geo. 2. c. 18. Every ven. fac. for the 
trial of any iſſue in any action or information upon 
any penal ſtatute in any of his majeſty's courts of 
record at Meſiminſter, in the counties palatine of 


Lancaſter, Cheſter, and Durham, and the principa-' 


lity of Wales, ſhall be awarded of the body of the 
proper county where ſuch iſſue is triable. 

All actions, real or mixed, as treſpaſs, quar? 
clauſum fregit, ejectment, waſte, &c. muſt be laid in 
the county where the lands lie. Bratt. 189. 414. 
So debt for rent, againſt an aſſignee of a term, on 
the privity of eſtate, is local, and will lie no where 
but in that county where the lands are, Cro. Car. 
183. Latch. 187. Jan. 43. Debt upon eſcape is 
alſo local. 2 Lill. Ab. 782. 

In all perſonal actions, as debt, detinue, aſſault, 


deccit, trover, and convetſion, account, ſlander, and 
| the 
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Uenue: | f 


the like, the plaintiff may declare in what county 


he pleaſes. Co. Lit. 282, So againſt a ſheriff for a 
falſe return. 1 Wilſ. 136. If a perſonal action be 
founded upon a thing done out of the realm, it may 
be brought in any county, and ſhall be alledged at 
ſuch a place, in ſuch a county: as if the debt be 
upon a bond or bill made at Hamburgh, it may be 
alledged at H. viz. at Iſlington, in the county of 
Middleſex. Latch. 4. Salt. 660. So upon bond, 
Salk. 659. Lut. 950. 2 Cre. 76. | 
When an action is for a tranſitory thing, it may 
be brought in any county, as if it be upon a 
covenant or contract, or debt at large; for debttum 
ex contractus ſunt nullius loci. 7 Co. 3. 4. 2 Inft, 
229. 231. | | 
When an action is founded upon two things in 
different counties, both materia! to the maintenance 
of the ation, it may be brought in the one county 
or the other. 7 C. 2. 4. Dy. 38. b. 40. 4. Salk, 
669. As if an arreit be in one county, and an 
eſcape in another. 1 Lev. 114. So in an action for 
a falſe return of non e/? inventus, where the ſheriff 
was in company of the party. 2 Hd. 23. So if 
the matter in one county is dependant vpon matter 
in another, the plaintiff may have the aCtion in the 


one county or the other. 7 Co. 1. b, As if two 


conſpire to indict another, and make the execution 
of the conſpiracy in another county, confpiracy lies 
in the one county or the other. 7 Co. 1. 6. So for 
malicioufly ſuing an execution in Midaleſex, where- 
by he was arreſted in Dor/etſhire. Cro. Elix. 574. 
So if an action on the caſe be againſt the ſheriff of 
Denbighſbire, for not arreſting a man upon a capias 
utlagatum to him directed in Denbighſhire, upon 
which he returned non e inventus, it may be in 
Denbighſhire, or in Middleſex, where the return was 
made. Hob. 209. | | 
In an action upon a leaſe for rent, &c. founded 
on the privity of contra#?, as in debt by the leſſor 
againſt the leſſee, 6 Mod. 194. 2 Str. 776. or his 
executor in the det inet only, Gilb, 403. or in cove» 

5 ä | nant. 
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Tranfitory, 


When the action 
is founded on 
two things in 
different coun- 
ties, how to be 
brought, 


AQtion on leaſe, 
leſſor v. leſſce. 


250 


Where it is local 
as founded on 
the merits of 
eſtate. 


If aſſault happen 
abroad, may lay 
venue in Lon- 
don. d 


Addons on penal 
fiatures to be 
Lid in their 
proper county. 


Conſtruction of 
the act. 


Venue. | 
nant by the leſſor, 3 Lev. 154. or grantee of the 
reverſion, 1 Saund. 238. 1 Hil. 165. Carth, 183. 
againſt the leſſee the action is tranſitory ; and the 


venue may be laid in any county, at the option of 


the plaintiff. | 

In actions founded on the privity of eflate, as in 
debt by the aſſignee, 1 Wilſ. 165. or deviſe, 
I. Jon. 43. of the leſſor againſt the leſſee, or by the 


leſſor, or his perſonal repreſentatives, againſt the 


aſſignee of the leſſee, or againſt the executor of the 
leſſee in the debet and detinet, 6 Mod. 194. Latch, 
197. 2 Lev. 80. Gilb. C. P. 91. or in covenant by 
the grantee of the reverſion againſt the aſſignee of 
the leſſee, the action is local, Carth. 182. 1 Salk, 
80. and the venue may be laid in the county where 


the eſtate lies. 


If an aſſault and impriſonment happens in M. 
norca, it may be laid at London, in the pariſh of Si. 


Mary-le-Bow, in the ward of Cheap. Fabricas v. 


Maftyn, Hil. T. 1775 ; and if the plaintiff was ba- 


niſhed from Mi norca to Carthagena, it may be laid 


in Minorca, to wit, at London, &c. Coup. Rep, 
178, | 
8 tranſitory action may be laid in any 
county in England, though the matter ariſe beyond 
fea. id. 181. 0 

By Stat. 21 Fac. 1. c. 4. All ſuits on penal 
ſtatutes ſhall be laid in their proper county; and if 
on the general iſſue pleaded, the offence be not 
proved in the ſame county in which it is laid, the 
defendant ſhall be found not guilty. 

This act does not extend to any offence created 


ſince the ſtatute; fo that. proſecutions on ſubſequent 


penal ſtatutes are not reſtrained thereby, but that 
ſtatute is as to them as it were repealed pro tanto. 
1 Salk. 372. by ten judges. Secondly, That all 
informations and popular actions in penal ſtatutes 
made, before that act, muſt by force of 21 ac. 1: 
c. 4. be laid, brought, and proſecuted in the pro- 
per county where the fact was done. id. Bunbury 


236. 
a Alſo 


Uemuie. 

Alſo actions againſt any perſon or perſons for 
any thing done by an officer or officers of the exciſe 
or cuſtoms, 20 Geo. 3. c. 70. .. 34. 24 Geo. 3. 
| feſſe 2. c. 47. J. 35. or others acting in their aid, 


in execution, or by reaſon of his or their office. 


$5 *y 
* 


Exciſe and eu. 
roms, 


Theſe muſt be laid in the county where the facts 


were committed, and not elſewhere. | 

So if actions be brought againſt any juſtice, 
mayor or bailiff of any city, town corporate, head- 
borough, portreeve, conſtable, tithingman, colleCtor 
of ſubſidy, fifteenths, churchwardens, and other 
perſons called ſworn men, executing the office of 
churchwarden or overſeer of the poor, and their de- 
puties, or any of them, or any other which in 
their aid and aſſiſtance, or by their commandment, 


So againſt 
officers, & e. 


&c, the venue muſt be laid where the fact was 


committed, or the defendant muſt be found not 


guilty. Stat. 21 Tac. I. c. 12. ſet. 5, Vids dtr. 
446. Vaughan 113. 

A nuiſance muſt be laid in the proper county, 
and debt for rent againſt the aſſignee of a term on 
the privity of eſtate is local, and will lie no where 
but in the county where the lands are. Cro. Car. 
133. Jones 43. But debt for rent againſt the leſſee 
may either be laid where the lands lie, or the deed 
was inade. Str. 770, | 

The county in the margin of the declaration will 
help, but not hurt; hence if there be no venue laid 
in the body of the declaration, reference muſt be 
had to the margin; but where a proper venue is 
Jaid in the body, the word in the margin will not 
vitiate it. Jide R. Temp. Hard. 343. 3 Term Rep. 
K. B. 387. Where the action could only have ariſen 
in a particular county, it is lecal, and the venue 
muſt be laid in that county; for if it be laid elſe- 
where, the defendant may demur to the declaration, 
or the plaintiff on the general iſſue will be non- 
ſuited, 1 /Yilſ. 165. 2 Black, Rep. 1033. Cow. 
410, | 


Nuiſance, debt 
for rent, local. 


If no venue be 
laid in the body 
of declarations 


Of 
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Uenue. 


Of changing the Venue in tranſitory Actions. 


The „at. of 6 R. 2. c. 2. having ordered all 
writs to be laid in their proper counties, this, as the 
judges conceived, impowered them to change the 
venue, if required, and not to inſiſt rigidly on 
abating the writ, which practice began in the reign 


of James the Firſt, 2 Salt. 670; and this power is 


Court will not 


change the venue 
to any of the 
four northern 
counties previous 
to ſpring circuit, 


In what caſes 


venue cannot be 


changed. 


Venue not 
_ changeable in 


ſcand. mag. 
note or bill of 
exchange, 


diſcretionally exerciſed, ſo as not'to cauſe but pre- 
vent a defect of juſtice ; therefore the court will not 
change the venue to any of the four northern counties, 
previous to the ſpring circuit ; becauſe there the 
aſſixes are holden only once a year, at the time of 
the ſummer circuit, Cooke's Rep. 129. 3 nor can it 
be changed, but to à county where ihe whole cauſe of 
action aroſe. 1 Wilſ. 178. Herring v. Duras t. 

The court held, that the venue may be changed 
in all actions in their nature tranſitory, except in 
caſes of privilege, ſpecialiy, promiſſory note, or bill of 
exchange. Evereſt v. Sanſum Barns 491. 

The venue is not changeable in an action for 
ſcand. mag. Lord Griffin v. Buckly, Barnes 482. 
Nor on a promiſſory note, plaintiff conſenting to 


give evidence on the note. The Duke of Bedford v. 


Bray. Barnes 491. Nor on a bill of exchange, 
plaintiff undertaking not to give evidence on any 
other count, ſave on the bill, Mauger v. Hindi. 
Barnes 487. 1 

So in covenant on a deed, for the venue cannot 


be changed, the action being on a ſpecialty. Brad- 


ley v. Adey, Barnes 491. In debt on bond, Barn, 
-9. Sv in an action for a falſe return. Salk. 669. 
ut it is laid down in 3 Purr. 1564. with good 
reaſon, ** that in tranſitory afttens the court ought to 
« change the venue, when it ppears, upon the cir- 
% cumftances laid before them, that there is a pro- 
« b.ble ground to apprehend that a fair, impartial, 
& or at leaſt a ſatisfafory irial cannot be had.“ 
Myloc v. Saladine. 
Motion to change the venue in an action for 2 
libel in a paper. Coutt of King's Bench refuſed, 
5 . 1 Term 


Uenue. 


1 Term Rep. 571. my book E. B. 224. But it 


may, in a letter written in York/hrre, and ſent to 
Germany, be changed from Landon to Yorkſhire, 
3 Term Rep. 652. my book 225. If written in 
one place and fent to another, both in the fame 
county, the venue may be changed into the county 


273 


in which it was both written and publiſhed, 3 Term 


Rep. 316. Freeman v. Norris. my Infir. Cler. 
225. 7 

jf dhe cauſe of action ariſe in Wales, and the 
venue laid in London, the court will, on affidavit, 
order the venue to be changed into the next Engliſh 
county; and the motion muſt be to change it into 
the Welßb county, and not into the adjoining Engliſh 
county, becauſe the affidavit muſt expreſs in what 
county, and not elſewhere, the cauſe of action ariſes : 
but after the venue is ſo changed, the cauſe may be 
tried in the next adjoining Engliſb county; and 
therefore it cannot be changed out of the adjoining 


Engliſh county into Wales, 2 Black. Rep. 962. 


Freeman v. Gwyn. | 

The venue cannot be changed into a county pa- 
latine, Barnes 488. Richard/on v. Walker and al. 
but it was changed into Che/ter, becauſe the court 
can ſend down the record by mittimus. Lord Raym. 
1418. 

The venue may not be changed from a county at 
large into a city or town and county. Pratt. Reg. 
429. Earby v. M indus; but it has been changed 
from a county at large, viz, from Norfolk into Lon- 
don, Bickley v. Mackerell. Barnes 18 1. Salk. 670. 
And it may be changed from one city and county 
to another city and county, viz. from the city of 
Mruich to London, Gallant v. Squire. Prat, 
Rez, C. P. 429. ; but it cannot be changed into 
Hull, Canterbury, &c. becauſe it is not known when 
| an aſſize will be held there; nor in the city of 
Wircefler or Gloucefler, out of the county at large, 
becauſe the afſizes for the city and county at large 


If the cauſe of 
aQion ariſe in 
Wales, and the 
venue in Lon- 
don, it may be 
changed into the 
next Engliſh 
county, Str. 

12 58. 1270, 


Cannot be 
changed into a 
county palatine, 
but may be to 
Cheſter, 


In what caſes it 
may be changed 
from a county at 
large into a city 

and county. 


are held at the ſame place: but the reporter ſays, 


Barnes 


490. 


W 2l! this is in the diſcretion of the court, 
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| If cavſe of action 


change the ve- 


Tn Eafteror 490. Rickaly v. Wilſon, In Eafter or Trinity 
erg w. f. term the venue may be changed into à city or 
a county where the aflizes are held but once a year, 


as Briſtol, Cumberland, &c. In Michaelmas and 

2 Hilary term there is no certain rule, but the court 

ſhould change the venue then, if it can be done, 

without manifeſt inconvenience. Per Cur. Barnes 
490. 8. Go N 5 g 

If the cauſe of action ariſe in Berwick only, 


ariſe in Berwick, the venue, it ſeems, ſhould be in Northumber- 
the venue muſt a 


be in Northum- land. 2 Black. Rep. 1036, Mayor of Berwick v. 
berland. Ewart. : f 5 
W Action by attorney on a promiſſory note and 
changed in ac= other counts, motion to change the venue from 


den „ N Middl:fex to Stafford on the uſual affidavit. Davy 
TT ſhewed cauſe, and undertook to give evidence on 
the note, Rule diſcharged. 2 Black, Rep. 993. 

Dn:iiney v. Bryan. 


. 


Venue chang:d Venue was changed from London to Carmarthen- 
rom London tO ſhire, but no cauſe was ſhewn, Freeman v. Gwyn, 
Carmarthen - Bl þ R 6 

ſhire. 2 Black. Rep. 902. 


An attorney has no privilege to have the wenue 
changed into Middleſex, where he is defendant, 
though he has a privilege, when plaintiff, to lay it 
and keep it there (unleſs he ſues in auter droit as exe- 
cutor, &c, or jointly with another perſon), the pri- 
vilege is loſt: ſerjeants and officers of- the court 
have the like privilege. Barnes 493. Long v. 
Bailies. Rep. & Caſ. Pratt. C. P. 145. Pratt. 
Reg. 419. Welland v. Trument, So in K. B. 
4 Burr. 2027. Pope v. Readferne. | 

But if a ſerjeant at law, or an attorney, be plain- 
tiff, and ſues by a capias, and not by writ of privi- 
lege, the venue may be changed, for he has thereby 
waived his privilege, and is to be conſidered only 
as a common perſon. Prat. Reg. 420. Giradler, 
ſerjeant at law, v. Mathews. Barnes 484. S. C. 
If an attorney 1s Action retained in Middleſex, on motion to 
plain-ift, the ve= change the venue into HYorce/lerſhire, in right of 
— 8: Hg plaintiff's privilege as an attorney, though attach- 

| | . "FT ; ment 


Attorney has no 
privilege to 


nue if in Miedle- 
ſex, though he 
may keep it 
there, if plain- 
tiff, 


If ſerjeants, &c. 
ſue by capias, 
the venue may 
be changed. 


Venue. 1 275 


ment was not a te/latum out of Middl:ſex. Barnes 
493. Long one, Ic. v. Bailies. = 

Motion to change the venue from Middleſex to if enue be 
Lancaſter. Court directed that on theſe motions changed to Lan- 
to counties palatine the words, ** undertaking not to alter, 
« affign for error the want of an original,” be added 


to the common rule, Hil. 28 Geo. 3. Marſden v. 
Bill, h ; ; 


MWitbin what Time Venue may be changed. 


The defendant cannot move to change the venue When the venue 
in any action until his appearance be entered, nor may be changed, 
after plea pleaded. Coflar v. Standen. Cooke's 
Rep. 112. Same practice in K. B. Loft. 321. my 
K. B. Prac. 227. . ba 
7 That although the declaration be delivered ſeven venue, where 
days before the laſt day of the next precedent changeable in 
term, or after, yet before plea, upon oath made, EY _ 
the venue may be changed upon motion in the ſaid * | 
tranſitory actions the next term after; and the de- When to plead 
WS fcndant to plead to the new action as he ſhould thereto. 

WE have done, in the other without delay. R. Mich. | 
1654. ſet, 8. That the venue may be changed Moy bn angels 
(upon oath), though the defendant come in by exi- o, in b. 


20 e comes in by exi- 
gent. ibid. Same rule in K. B. gent. 


By rule, Mich. 16 Geo. 2. It is ordered, That venue may be 
any defendant may move to change the venue at arg before 
any time before plea pleaded, in all ſuch actions ?“ 

where the venue may be changed by the courſe of 

this court, notwithſtanding ſuch defendant or de- 

tendants may have applied for, and obtained fur- 

| ther time to plead before ſuch motion. So is the 


y practice in K. B. Str. 858. Vide my K. B. 

ly Practice, 5 edit. 228. | | 

175 It has been held, that a ſummons or order for Summons and 
time to plead ſhall be no bar to a motion to change order no bar, 

to the venue. Dennis v. Fletcher. Barnes 489. ; nor 

a after an order for an imparlance. id. 487. Black- 

h- /*«t v. Payne, So in K. B. Cow, Rep. 51. 

ent | 


Ta: = 2: 
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unleſs rejoining 
gratis, and tak- 
ing ſhort notice 
of trial. 


If plea be put in, 

the venue may 
be changed with- 
drawing the plea, 
and pleading de 
90V0 


May move to 
change the ve- 
nue the laſt day 
of term. 


Aſter plea, venue 
cannot be 
changed. 


Uenue. 


Put on 1 application to change the venue after. a 
judge had given an order for time to plead, defend. 
ant conſenting to rejoin gratis, and take notice of trial 
at the ſitting after term, the court held it came too 
late, and that defendant's conſent ſhould bind him, 
So in K. B. Cow. 51. Had the judge been in- 
formed of the defendant's intention to move to 
change the venue, he would have made his order 
without prejudice to ſuch motion. Hunter v. Gray. 
Barnes 493. Sade in K. B. Cowp. 51. Vide 
my book 228. 

But if defendant pleads before the motion, the court 
will not change the venue. Coſtar v. Standen. 
Cooke's Rep. 112. So in K. B. Str. 8 58. 

The defendants having put in their plea, after a 
rule to ſhew cauſe why the werue ſhould not be 
changed, and before it was made abſolute, the court 
held, that the putting in the plea by inadvertency 
Was no waiver of the rule, and gave the defendants 
leave to withdraw their plea on payment of coſts, 
and made the rule for changing the venue abſolute, 
Barnes 492. Herbert v. Flowers. | 

If the declaration be delivered ſo late that the 
defendant cannot move before the laſt day of the 
term, he may move it then. Barnes 489, Ha- 
ward v. Wells. 

In an action againſt the proprietors of a {tage 
coach from Leeds to London. Venue laid in Lu- 
don. The declaration was delivered the 1ſt of 
Hay 1793 to plead in eight days. An order 
was obtained for time to plead, which expired 
the 17th of May: on that day, a plea was de- 
livered of the general iſſue. On the 22d a ſum- 
mons to change the venue to York, which was 
continued till the 24th, on which day it was at- 
tended, and Mr. J. Gould refuſed an order; on 
which the iſſue was delivered, with notice of trial 
for the firſt fittings in Trinity Term. On the fuſt 
day of Trinity Term, 3iſt of May, motion was 
made to change the venue into Yorkſhire, Court, 
on ſhewing cauſe, refuſed the motion, a plea _ 

60 


Uenue. 


Millan. Trin. 33 Geo. 3. 


ſhew the original; 
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e teration in the iſſue. So in the K. B. 
e After the venue is changed, the defendant mult 
j plead as he ſhould have done before without delay. 
So in the K. B. 
ge John Denn, Plaintiff, 
. In the Lo 3 and 
of Richard Fenn, Dees 
N Richard Fenn, of Bread. ſtræet, London, factor, Affidavit, 
p the above defendant, maketh oath and ſaith, That 
4 the plaintiff's cauſe of action (if-any) arole in the 
_ county of A. and not in the county of B. as laid 
wer in the declaration, or elſewhere out of the county 
3 of A. 
Ar The affidavit muſt be n and not to de- 
«| fendant's knowledge and belief. Belſpatu v. Porter. 
wh Barnes 478. If there be more defendants than 
—_ one, one may make the affidavit. 


3 


been delivered before the application. 


How to move to change the Venue. 


Palliſter v. 


No notice is neceſſary to be given to the plain- 
| af's attorney, previous to the motion to c_ e e 
the venue, but the client makes the following a 
davit; which give to a ſerjeant, with 105. 6d. for 
him to move for that purpoſe; the rule is not ab- 
ſolute in the firſt inſtance, therefore in the evening 
draw up a rule, pay for ſame, 5s. inſpecting the 
declaration, 1s. filing affidavit, if ſworn in the 
country, 2s. ſerve it on plaintiff's attorney, and 
which being done, make ath- 
davit of ſuch ſervice, & and ſpewing the original 
rule, give it to a ſerjeant on the day of ſhew- 
ing cauſe, with a fee to make it abſolute, fee 
11. 15.; when done, draw up the abſolute rule, 
and ſerve it, pay 4s. 6 d. the plaintiff's attorney 
then will call, and alter the declaration, though I 
think the rule itſelf is ſuſficient to warrant the al - 


obtain 


How to move to 


If the defendant wants to change the venue in How to change | 
ann he may, upon producing the uſual affidavit, the venue in va- 


cation, 
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278 Uenue. 


obtain a judge's ſummons for that purpoſe; and on 
attendance, the judge will make an order for the 
rule, upon producing a ſerjeant's hand to a brief, 
fee 105. 6 d. pay for the order 25. rule 45. 69. fil- 
ing order 1s, ; ſerve it on plaintiff's attorney, _ 


Of bringing back the Venue by the Plaintiff. 


Formerly itwas Originally it was required, that the plaintiff 
required to give ſhould give no evidence at the trial, but what aroſe 


cas e dec in the county wherein the venue was retained. 
1 Keb. 189, 1 Sid. 442. If he gave none ſuch, 


the venue was 
retained, or be he muſt have been non-ſuited of courſe. But when 


. Wh it was laid down in Swain's caſe, 1 Sid. 405. that 
the plaintiff might lay his venue in any county 
wherein part of the cauſe of action aroſe, he was 


Bot ſince bound then bound only to give ſome evidence, and not the 


only to give ſome whole (dare aliquam evidentiam), in the county 
EVIBonTes where the venue was laid. Salk. (69. 12 Mod, 
515. which continues to be the rule at this day. 


or be nonſuited, And if the plaintiff fails to make good his undertal- 


ing, he is non-ſuited now, which has the ſame effect 


as judgment for the defendant in a plea in abate-. 


ment, viz, quod eat ſine die, and the plaintiff muſt 
begin again. 2 Black, Rep. 1031. Santler v. 
Heard. It is not enough to ſay, that the wit- 
. nefles, to prove the contract, reſided there. bid. 


Plaintiff muſt Rule to ſhew cauſe why the venue ſhould not be 


_ undertzkeif he changed from London to Cornwall on the uſual affi- 


maintains the : - 
. give davit. Cauſe ſhewed was, that the money was 


material evi= lent in London, The court held that plaintiff 
dence, ought to undertake to give material evidence in 


Londen, which was undertaken and rule diſcharged. 


French v. Coppinger, 1 H. Black, Rep. 216. 
An undertaking Rule to change the venue from London to Corn- 
to give material zyall, cauſe ſhewed was, that the cauſe of action 


id here . rage i 
ie denne is lad aroſe at Port L' Orient, in France, which prevented 


may be ſupported an undertaking to give material evidence at any 
by proof of the place in England. The court ſuggeſted whether 


1 94 yrs 1 undertak ing to give material evidence in Lenden 
reign country, would not be fulfilled by proving the cauſe of ac- 
5 tion 


> 898 9 oc FLY 
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nion at Port L' Orient, by the ſame ſort of fiction as 
is uſed in a declaration, in which the cauſe of action 
may be laid in a foreign country, to wit, at Lon- 
don, Nc, Lord Loughborough ſaid, as the introduc- 
ing a new method of practice might cauſe confu- 
fon, the plaintiff muſt undertake to give material 
evidence in London, and leave it to be conſidered at 
the trial, or afterwards by the court, how far evi- 
dence of the cauſe of action at Port L'Orient might, 
by fiction of law, ſupport ſuch an undertaking. 
Rule diſcharged, on undertaking to give material 
evidence in London, Gerard v. Robeck. Cauſe 
was tried, found for plaintiff, and court were of 
opinion, that the undertaking was, by fiction of 
law, well ſupported by proof of the debt in France, 
1 H. Black. Rep. 280. 
Motion to change the venue from London to 
 S»ffolk, an affidavit was made by the plaintiff, that 
the cauſe of action aroſe at Dunkirk, and not in Suf- 
folk. Court held, that the cauſe ſhewn was not 
ſufficient, unleſs the party had undertaken to give 


material evidence in London. Moolnough v. Bays. 
= M. T. 26 Geo. 3. cited 1 H. Black. Rep. 280. 
: The venue in the K B. was brought back after 
. = two trials, on plaintiff's undertaking to give mate- 
- = rial evidence in London. Cowp. 409. So the 
= plaintiff muſt move to diſcharge the rule on under- 

« taking to give material evidence before replication, 
- Str, 858. | 
s Where a rule is made to change the venue, and If after role to 
#* afterwards the plaintiff would bring it back again, <bange, the 
in the rule muſt be, dare aliguam evidentiam de materia args _ 
d. in exitu, in the county where the action was brought, venue back, muſt 

| : Salk, 669. Vide my Inſtr. n 5 ed. 229. for #'v* evidence of 
i | 3 ſome matter in 
»- = the determination in that court, 


that county, 
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Vule to Plead. 


T*HE rule to plead is the order of the court, and 
may be entered at any time after declaration 
delivered or filed in term, or within four days after 
term: and Sunday is a day within this rule, unleſs it 


be the fiſt or laſt, Antiently there were two rules 


to plead given of four days each ; the firit, ad re- 
ſpondendum ; the ſecond, ad reſpondendum peremp- 
torie, 2 Salk, 5 17. which were afterwards converted 
into one cight-day rule; but now four days incluſive. 
Vide 2 Str. 1192. The rule to plead cannot be 


entered on a Sunday, or on the Purification, Aſcen- 


ſun-day, or Midſummer-day. _ | 
Before a plea can be compelled, or a plaintiff be- 
come intitled to judgment for want of it, a rule to 


plead muſt be entered with the ſecondary, Which 


Expires in four days; and if the defendant has 
appeared or filed ſpecial bail, a demand of a 
Plea is alſo neceſſary upon the attorney who has 
appeared or filed ſpecial bail: but if a judge gives 
time to plead on a ſummons, a rule to plead is not 
neceſſary. Dauſen v. Garth. Cooke's Rep. 141. 
There muſt be a new rule to plead given, if the 


defendant do not plead before the ſubſequent term, 


to that wherein the former rule was given, to war- 
rant a judgment, ot intitle the plaintiff to a plea of 
the ſuch ſubſequent term, unleſs there has been a 
rule of court, or a judge's order obtained, or an in- 
junction. | | 
The rule is given by delivering a ſlip of paper to 
the ſecondary, with the title of the cauſe, in this 
form: 
Denn v. + Rules to plead. 


5 M0. A. X. Attorney. 
6th November 1793. 


W hich take to the ſecondaries office, Mr. Shinn, pay 
him for the entry 15. 104, each (15s, 64, for the 
ſtamp, 


e 
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; tice to plead, (wnleſs the cauſe is ſtayed by injunction 
er privilege;) and in this caſe you give defendant's 


Rule to Plead, 281 


; F amp, and 44. for the entry in his book); the rule 
ex irs in four days, incluſive of the day whereon it is 


given. But judgment may not be ſigned till the 


Y afternoon of the next day, The ſecondary will 


accept the rule on the efoign day, but he cannot 


b L-nter it till the rt day of the term, Cooke's Rep. 
68. Seller v. Facely. | 


Sunday, or any haliday, on which the court does Sunday or any 


7 fit, is reckoned a day within the rule, except it holiday, &c. no 
5 85 : day. 
bappens to be the fr or loft of the four days. 


After an order for an imparlance, a freſh rule is When new rule 
to be given. to be given, 
If four terms are elapſed after declaration deli- When a term's 


vered, the defendant muſt have a whole term's no- yr ages de 


attorney notice before the eſſoign day of the term, that 
you intend to proceed in the cauſe, ** by giving a 
rule to plead,” and the day after the term is ended 
give your rule, | | 
Where there has been a rule to plead given, and No rule if in- 


WS :ficrwards an injunction ſerved, in caſe the plaintiff Junction. 


be delayed in his ſuit at law for two terms after, no 
new rule to plead is neceſſary, but after injunction 
diſſolved he may ſign judgment; otherwiſe when 
the plaintiff delays himſelf. Theedam v. Faclſon. 


born 238. Pract. Reg. 26. S. C. 


It is ſettled that if a judge gives time to plead till when time to 
the firſt day of the ſubſequent term, when the time plead is given, 
is expired, the plaintiff in default of a plea may _ 
ſign judgment without giving a new rule to plead, 

Taylor v. Stockham. Pratt. Reg. 290. S. C. Barnes 

243. 1 5 | 

In this court if plaintiff amend his declaration On amend, 
aſter rule to plead given, he muſt enter a new rule new rule, 
to plead, Blunt v. Morris. 2 Black. Rep. 785, 


otherwiſe in K. B. N. on R. H. 10 Geo. 2. 
2 Salk, 517. | | 5 


L 282 | ] 


Demand of plea. 


1 demand of Glea i is notice in writing from 
the plaintiff's attorney; and where ſpecial 
or common bail is filed by the defendant in due 
time, there muſt be a demand of plea made before 
the plaintiff can ſign judgment. If defendant be 
under a judge's order for time to plead, a demand 
of the plea is not neceſſary, Taylor v. King. Hil, 
31 Geo. 3. 

A demand of plea, indorſed on the back of de- 
claration, held irregular, and judgment ſet afide; 
for it muſt be made after declaration delivered, and 
rule to plead given, Barnes 276. Eames v. Jew, 


So in the K. B. 


A demand of 
plea indorled on 
the back of de- 
claration, bad, 
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f 5 In the Common Pleas. Denn v. Fenn. 
11 emand of 

bs pow The plaintiff demands a plea i in this cauſe, other- 

N wiſe judgment. 
Yours, Ec. 
Mr. J. B. Attorney for FJ. K. Attorney for 
the Defendant. Plaintiff. 
How long to Court declared that for the future no judgment 


plead after de- 


mand made, 


King's Bench 
| practice, 


If Cefendant be 
beyond ſes, and 
his attorney 
dead. 


dead, a rule was made abſolute that demand of a 


ſhould be ſigned till the opening of the office the next 
day in the afternion, after proper demand made 
in writing of the plea, tor want of which ſuch. 
judgment ſhall be ſigned. Buckmaſter v. Trough- 


fon. Cooke's Rep. 18. But in the K. B. it is other- 


wiſe. For judgment there cannot be ſigned, until 


twenty-four hours after the demand of plea, although 


the time to plead be expired. 1 Term Rep. 454. 
4 Term Rep. 118. The practice is much the better 
in C. P.; and before the above determination J 
always underſtood the practice to be the ſame in 


the K. B. as in C. P. 
A defendant being beyond ſea and his attorney 


plea 


Demand of Plea, &c. 


plea in the office ſhould be ſufficient. This was 


made on affidavit of ſervice of a rule to ſhew cauſe 
on one of defendant's bail, and that the other was 
not to be found. Barn. 307. Bailey v. Semple. 
The rule muſt be expired before judgment can 
be ſigned, though the demand of plea be previous 
to the expiration, 8 
The demand of a plea before bail is juſtified, is a 
waiver of juſtification ; therefore take care bail is 
complete before ſuch time as you demand the 
lea. | | 
: It ſhould be given to the agent in town, and not 
to the country attorney, for a plea delivered in the 
country is irregular, Barnes 251. Taylor v. Law- 
fon, _ there be no agent in town, Prada, 
Reg. 281. . 5 
It defendant be in cuſtody of the warden, no 
demand cf plea is neceſſary, nor in cuſtody of a ſhe- 
riff or other goaler in this court. But the K. B. 
determine that a demand is neceſſary if in cuſtody 
of the marſhal, but not if in cuſtody of a ſheriff, &c, 
1 Term Rep. 591. K. B. N 
Where a judgment by default has been ſet aſide, 
and rule is conditionally to plead iſſuably, rejoin 
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Demand of a 
plea waiver of 
the bail, unleſs 
perſected. 


To be given in 
town to the 
agent, 


If in cuſtody no 
demand neccſ. 
ſary in C. P. 

in K, B, how 
the variance, 


When not neceſ« 
far Jo 


gratis, &c. a demand of plea is not neceſlary. 


King v. Taylor. Hil. 31 Geo. 3. 


Of obtaining Time to plead. 


If the defendant be not ready to plead by the 
expiration of the time allowed him for that pur- 
poſe, his attorney or agent having put in bail or 
hled an appearance, may obtain a ſummons from a 
judge (but it muſt be a day previous to the expira- 
tion of the time) to ſhew cauſe why the defendant 


ſhould not have a week's time to plead; pay in 


term or vacation 25, ; ſerve plaintiff's attorney with 
a copy, attend thereon ; and if the cauſe is to be 
tried in London or Middlejcx, and the plaintiff be in 
time to try his cauſe, the judge will grant an order 


\ 
i 

9 
1 

* 

} 

i 

i 


an 


"734 33 
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Demand of Plea, &c. 


on terms of pleading i uably, rejoining gratis, and 


Summons after 


rule to plead ex- 
pired is no ſtay. 


Time is incluſive 


of date of order, 


but excluſive of 
day of expira» 


tion, 


Half an hour's 


. attendance, 


taking ſbort notice of trial for the laſi ſittings within 
term, or the ſittings after term, provided a conſent 
is given to let him take judgment as of the term; 
if he ſhould not be in time, then on the terms of 
pleading iſſuably only. 

After rule to plead expired, defendant obtained 
and ſerved a judge's ſummons for time; plaintiff 


ſigned judgment, which was held regular: for a 
ſummons ter the rule is expired, is not a ſuper. 


ſedeas or ſtay of proceedings. Ottiwell v. D'Azth, 
Barnes 254. 

Judge's order, dated 28th of April, Sat. for a 
week's time to plead. Sat. 5th of May, in the af- 
ternoon, judgment was figned. Officers of court 


certified this practice to be, that the time was 
reckoned incluſive of the day of the date of the or- 


der, but excluſive of the day when it expired; there- 
fore the judgment was held regular. Kay v. Mbite- 
head. 2 Black. Rep. 35. Gould, J. cited. Read v. 
Montgomery, E. 26 Geo. 3. Order, dated 16th of 
May, for a week, judgment figned 23d, held to 
be regular, 

If a ſummons be tzken out in time for pleading, 
and defendant's attorney does not attend before 
plaintiff can ſian judgment, he muſt get the ſum- 
mons diſcharged firſt, Rivers and others v. Plumlee. 
Barn. 240. Cooles Rep. 144. Brown v. Godfrey, 
The King's Bench differ in this. 

Attendance on a judge's ſummons for half an 


hour, next immediately following the return there- 


of, is ſufficient. Not. E.T. 23 Gee. 3. formerly 
was an hour; and defendant's attorney mult be 
exact to his time in attendance on the ſummons. 
The plaintiff's attorney muſt ſtay till the third 
ſummons before an order can be made, But 
if default ſhould be made by him, then an affidavit 
of the ſervice of the three ſummonſes, and the due 
attendance on each, the judge will make his order 
ex parte, | 


A month's 


PREY 


G = "= 5” =» „ So. 


Demand of Plea, &c. 


A month's time to plead is a lunar month, or Mont's time, 


four weeks, and not a calendar month. 3 Burr. 
1455- The order muſt be drawn up and ſerved. 


Where the defendant is an executor or admini/- Executor's de- 


trator, the order will be for him not to plead any 
judgment confeſſed, ſince the time for pleading was 
out. 8 Med. 308. for otherwiſe he might confeſs 
judgments in the mean time, and plead them in bar 
to the plaintiff's demand. 1 Bulſtr. 122, 8So de- 
termined on ſhewiftig cauſe in King v. Goodall, E. 
31 Geo, 3. why plene adm. and a judgment reco- 
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what, 


fendant. 


vered ſhould not be pleaded, confeſſed after rule to 


plead expired. | 


What is a Plea within the meaning of an Order. 


When the defendant is under a judge's order to 


plead iſſuably, and pleads a plea which is not iſſu- 


able, the plaintiff may conſider it as a mere nullity, 


and ſign judgment. © ; 

Therefore a plea that the plaintiff was an in- 
fant, and ought to ſue by prochein amy, Barnes 263. 
Wag ſtaſfe v. Ling; a recovery in another court, 
3WVilſ. 33. Cave v. Aaron; nor a general perform- 


ance of covenants not ſigned by counſel, Barn. 354. 


Thompſon v. Atkinſon; or in abatement ; cannot be 
pleaded after ſuch order. But the King's Bench 
have held a plea of at. 23 H. b. c. 10. againſt 


ſheriffs taking bonds ex c:lore officii to be an iſſua- 


ble plea, 1 Burr. 605. In both courts the ſtatute of 
limitations may bepleaded, 3 Term Rep. K. B. 124. 
If one out of ſeveral pleas be not iſſuable, judg- 
ment may be ſigned. ide 3 Term Rep. K. B. 
305. | | | 
A plea of tender is an iſſuable plea, and ſo held 
by both courts, E. T. 30 Geo. 3. Noon v. Smith, 
1 H. Black. Rep. 369. i Burr. 59. and may be 
pleaded after a judge's order. | | 
A frivolous demurrer is not within the meaning 
of the order; yet if it is apparently meant to try the 
merits of the cauſe, it is a good iſſuable plea, viz, 


Tender, 


Frivolous de- 
murrer, 


7 
$. 
4 
4 
9 
f 
4 
* 


236 


When defendant 
entitled to an 
imparlance. 


| Special impar- 


Lance, 


» 


Imparlanc, = 
an iſſue in law, though not in fact. J/right v. 


Ruſſell, 2 Black. Rep. 923. Same in the King's 
Bench, 3 Burr. 1788. Gray v. 4jhton. | 


Imparlance. 


There are three ſorts of Imparlance: 1. A cm- 


mon imparlance, which is entered of courſe. 2. A 
ſpecial imparlance, which is granted by the protheno- 
tary. 3. A general ſpecial imparlance (ſaving all 


manner of exceptions, and, among the refl, the exception 


to the juriſdiction). | 


Where the writ is returnable the fir/?, ſecond, or 


third return of the term, if the declaration be not 
filed, and alſo notice of filing given before the laſt 


four days of the term, in which the writ is return- 


able, defendant is entitled to an imparlance of courſe; 
and if returnable on the laſt return, defendant is 
alſo entitled to an imparlance, 

If the writ be returnable in Michaelmas term, and 
plaintiff does not deliver or file his declaration be- 
fore the eſloign day of Hilary, the Cefendant is en- 
titled to an imparlance. | 

If the defendant pleads in abatement in a ſubſe- 
quent term, a ſpecial imparlance muſt be procured 
within the fir/? four days, which the prothonotary 
grants of courſe, if the defendant is entitled. 
Pratt. Reg. 1. Thelkeld v. Goodfellow. Barnes 
. ED | 

If defendant be entitled to an imparlance, and 
he demur to the declaration, it is a waiver of the 
imparlance. | N 

Every dilatory plea is held ſtrictly to certain 
rules. They muſt be offered in the firſt inſtance, 


and pleaded without any repugnancy, They can- 


not be pleaded after a general imparlance, becauſe, 
when you aſk a favour and gain time, you admit all 


before to be right, To avoid the injuſtice that 


might ſomet:mes happen by adhering too ſtridtly to 
this rule, two fpecial manners of imparling are al- 
lowed ; there being three kinds of imparlances in 
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al 
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all. The firſt ſort of ſpecial imparlances, ſave to 
the defendant the right of excepting to the ſuit and 
count, and theſe are granted of courſe upon appli- 
cation at the office. The other ſort of ſpecial im- 
parlances, (which ſaves all manner of exceptions, 
and, among the reſt, the exception to juriſdiction,) 
is diſcretionary. It muſt depend upon particular 
circumſtances, which are left to the deciſion of the 
court. Lutw. 46. Wentworth and Squib. 12 Mod. 
529. deciſive. Grant. v. Lord Sondes. 2 Black. 
Rep. 1094. BO 

A plea to the juriſdiction of the court cannot be 
pleaded, after an appearance by attorney. ibid. 

The imparlance, if any muſt be, ſuch as ſuits 
the nature of the caſe, 


Searching for Plea, 


To be ſearched for at the prothonotary's office Searching for 
in Tanfield Court, Temple (who keeps a book for that plea. 
purpoſe), by the defendant's name. If no plea 

there, and none is delivered to plaintiff's attorney 

in due time, fign judgment ; the form of which you 

will find under title Judgment by Default, | 
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Reſtrictions. 


No advantage 
can be taken of 
the declaration. 


Cannot be ple d- 
ed before defend- 
ant appears. 


1 28681 


Pleas in Abatement when to 


be pleaded. 


S pleas in abatement enter not in to the merits 
of the cauſe, but are dilatory, the law has laid 
the following reſtrictions on them: Firſt, By the 
ſtatute 4 Ann. c. 16. No dilatory plea is to be 
« received unleſs on oath, and probable cauſe ſhewn to 
« the court.” 2. No plea in abatement ſhall be re- 
ceived after a reſpondeas ouſter ; for then they would 
be pleaded in infinitum. 2 Saund. 41. 3dly, That 
they are to be pleaded before imparlance (except where 
the declaration is delivered ſo late, that the rule cannit 
be given, or where the defendant 1s intitled to one), 
4thly, That when iſſue is joined on them, if found 
againſi the defendant, they ſhall be peremptory, 2 Show, 
42. 6 Mod. 236.; and the judgment ſhall be 
quod recuperet, becauſe the defendant chuſing to put 
the whole weight of his cauſe upon this iſſue, when 
he might have had a plea in chief, is an admittance 
that he had no other defence. 10 Mod. 112. Str, 
532. 2 Wilſ. 367. Etchorne v. Le Maitre. 

On a plea in abatement no advantage can be 
taken of the declaration, nor after the plea, Carth, 
172. for nothing but the writ is then in queſtion, 
for nothing elſe is pleaded to. Carth, 172. 3 Lev. 
37 ; nor in ſuch pleas which relate to the perſon 
there is no neceſſity of laying a venue, for all ſuch 


Pleas are to be tried where the action is laid. 


Salk. 4. pl. 14. Carth. 363. 12 Mod. 125. 

A plea in abatement cannot be pleaded before the 
defendant is in court, becauſe he does not anſwer 
to the proceſs of the court, which formerly was re- 
turned and read at the bar. If he appeared, the 
Counter read the writ to the court in his preſence, 
and he was to plead thereto in four days, unleſs 
= ſpecial 


CCC 
LS IE, . ; 


Abatement. 2 n_ 
ſpecial leave was given by the court; becauſe the | 
perſon coming in by the proceſs of the court ought 
not to have time to delay the plaintiff, Gib. H. C. 

| 70 all declarations where the defendant is to Muſt be pleaded 
plead the ſame term, the defendant may plead in —_ _ 
abatement within four days after declaration deli- inclaf ve. 

yered ; but in ſuch caſe after the four days, no ſuch 

plea ſhall be accepted, though no rule to plead be 

given. Anon, Cooke's Rep. 23, 63. So in K. B. N. 

on R. E. 5 Ann. And before ſuch plea be pleaded, 

the declaration muſt be taken out of the office, or 

the plaintiff. may ſign judgment. So in K. B. 

R. M. 10 Geo. 2. Reg. 3. 5 : 

But where the declaration is delivered or filed ſo But if fled.ſfo - | 
late in term, that the defendant. is not obliged to lte in term, Gee 
plead in the ſame term, he muſt apply to the pro-= 
thonotary for a ſpecial imparlance within the firſt 
four days in the ſucceeding term, or he cannot plead 
in abatement. Cooke's Rep. 78. Threlkeld v. Good- 
fellow, Barnes 334. Napper v. Biddle, 

If a declaration be delivered the r6th, the plea 
muſt be delivered) or filed the 19th. Vide Cooke's 
Rep. 64. Biddleſton v. Atcherley. 

Both days are held to be incluſive in both courts, Both days ia- 
whether rule to plead be given or not. Vide 1 Term eluſive. 
Rep. K. B. 277. 690. 5 Term Rep. 210. 

But if the laſt of thoſe Four days happen on a Sunday. 
Sunday, the defendant has all the next day. So in 
both courts, Vide 3 Term Rep. K. B. 642. If 
declaration be delivered the 17th Feb. the plea muſt 
be delivered or filed the 20th. | | | 

By Stat, 4 & 5 Ann. c. 16, No dilatory plea No plea without 
ſhall be received, unleſs the party, by affidavit, affidavit. 
prove the truth thereof, or ſhew ſome probable 


{wer matter to induce the court to believe that it is 

s re- true,” 5 | | 1 | | 
the It muſt be ſigned by a ſerjeant; and without an Muſt be 6gned 
Ws affidavit of the truth thereof annexed, judgment by = ſerjeant, 
nleſs 


may be ſigned, as if no ſuch plea had been deli- 
Per 


ecial vered or filed. So in K. B. 
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There muſt be 


- Abatement: 
. Per Cur. An affidavit is neceſſary wherever you 


an affidavit to a plead to the juriſdiction: The lands may be parcel 
plea to the juriſ= of the manor itſelf, which is antient demeſne, and 


dition, 


What affidavit 
muſt ſhew to 
plead antient 
d:meſne, 


Cannot plead 
two dilatory 


_ Pleas, 


Pleas in abate. 


ment. 


Plaintiff may 
now ſummon to 
amend, 


ſuch lands are pleadable at common law; but if 
they are lands held of a manor which is antient 
demeſne, then they are not pleadable at common 
law. In this caſe the tenant pleaded antient de- 
meſne without affidavit, - The demandant moved 
for and had a peremptory rule to plead, motion to 
diſcharge it, which peremptory rule court ordered 


to ſtand, Hatch v. Cannon. 3 Wilſon 51. Vide 


Prat?, Reg. C. P. 2. Smith v. Ros. 2 Barnes 151, 
Application muſt be made to plead antient de- 
meſne within the four days. Barnes 187. 

And it ſeems from authorities, 1 Salk. 217, 
Carth. 220. 1 Show. 386. leave muſt be aſked of 
the court to plead it; and the affidavit ſhould ſhey 


that the lands are holden in antient demeſne, and holden 


ü 
of a manor, which manor is holden in antient demeſut; . f 
and that there are ſuitors in the manor court, and that 5 
the leſſer has a freehold. Doe ex dem. Ruſt v. Roi. f 
2 Burr. 1046. This affidavit was, that the land 7 
were holden in antient demeſne, that they were halden di 
of the manor of Godmancheſter, and that there wa ki 
4 court of antient demeſne in the borough of God- 
mancheſter, held not ſufficient : if he be ſeiſed of a 
term, he cannot ſue there, | 

A defendant cannot plead two dilatory pleas, nor 
will the court ſuffer a plea in abatement to be 
amended ; and if the plea be true, the plaintiff may 
enter nil capiat per breve, without paying of coſts. 
1 Barnes 92. 190. Cooke's Rep. 29, Doctroy v. 
Lawrence. . 

All pleas in abatement (unleſs to the juriſdiction 
and privilege) may be pleaded after a ſpecial impar- 
lance, Gilb. C. P. 184. . 

If the defendant plead in abatement of his ſit- 
name or chriſtian name, plaintiff may now have 1 
ſummons to amend his declaration on payment of 
coſts, which ſaves the entry of a caſſetur brev. 
So in both courts. Vide my 5 edit, 242. 

| 10 Claiming 


— 


_ Abatement: 
Claiming Conuſanct. 


There are no pleas to the juriſdiction of the 
courts at Tęflminſter in tranſitory actions, unleſs 
the plaintiff by his declaration ſhews the cauſe of 
action accrued within the county palatine, or if it 
be between the ſcholars of Oxford and Cambridge, 
Nor in local actions, unleſs within thoſe juriſdie- 
tions where breve domini regis nm currit. Co. I. 
213. I Sid. 103. For where a franchiſe, either 
by letters patent or preſcription, hath a privilege 
of holding pleas within their juriſdiction, if the 
courts at eſiminſſer intrench ©» their privileges, 
they muſt demand conuſance; that is, that the 
cauſe may be determined before them; for the de- 
fendant cannot plead it to the juriſdiction, becauſe 
a defendant is arreſted by the king's writ 3 but 
| within a franchiſe where the king's writ doth not 
run, he is not legally convened, and therefore may 
plead it to the juriſdiction ; but the creating a mere 
franchiſe does not hinder the writ from having the 
ſame juriſdiction over the cauſe, but grants juriſ- 
diction to the lord of the liberty; and whenever the 
king's courts intrench on his juriſdition, he ma 
make his claim, and demand that the cauſe be de- 
termined before him. 4 Inſt. 224. Gilb, Com. P. 
191. No court can demand conuſance unleſs it 
be of record. Co. Lit. 1 - ab They have conu- 
ſance of local actions. Counties palatine, if tran- 
ſitory actions are laid there, have conuſance. If it 
be between the ſcholars of Oxford and Cambridge 
| in a tranſitory action, the univerſity ſhall have 
conuſance. 1 Sid. 103. And where a franchiſe 
iction cannot give a remedy, and there would be a failure 
;mpar- of juſtice, it ſhall not have conuſance, although 
the action accrued within their juriſdiction. Gib. 
is ſit : C. P. 193. 5 
have 3 It muſt be demanded before imparlance, and the 
ent of MW ſame term the defendant appears; otherwiſe there 
breve. would be a delay of juſtice, 1 Sid. 103. Aﬀeer 
plea pleaded, claim was diſallowed. Barn. 346. 
aim | . 2 +" ad 
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When conuſance 
to be demanded, 


292 Abatement. 

Entered upon The claim is a demand of ſomething quod /i5; 
record. | debetur ; the conſequence whereof is, that it muſt 
Str. 8 10. de perfectly entered upon record, muſt ſtate every 


1 Ld. R. 427. thing to take away the general juriſdiction of the 
coutt, it may be demurred to, or the facts therein 
alledged may be controverted by pleading; the 
whole ought to be ſet forth with all the proceedings 
in the cauſe that have been with great preciſion, 
It is neceſſary to ſet forth the declaration in the 
entry of the record of the claim on the roll ; and 
on the ſame roll the entry of claim of conuſance 
thus : TP | 

Eatry, And the ſaid defendant by A. B. his attorney 
comes (but the defendant ſays no more); and 

hereupon comes George Henry eatl of Litchfield, 
chancellor of the fair univerſity of Oxford, by C. D. 
his attorney, to demand, claim, proſecute, and de. 
fend his liberties and privileges thereof ; that is to 
ſay, to have conuſance of the plea aforeſaid ; (and ſo 
the whole claim is entered in due form to the end 
thereof, which concludes thus ;) and the aforeſaid 
chancellor demands his liberties and privileges 
aforeſaid according to the form and effe& of the 
letters patent aforeſaid, and the confirmation afore- 
ſaid, in this place between the parties aforeſaid 
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here in the court of the lord the king now depend- ; 

ing to be allowed to him as heretofore hath been ! 

. allowed. Chaphn v. Wiſh. Trin. 3 & 4 Geo. 2. l 
Lich Roll. 356. C. B. is a precedent. Leaſingby v. Smith, 1 
0 11 oo 21ſt Jan. 1769, a capias iſſued ret. on the morrow 1 
1 77 of the Purification, to anſwer plaintiff de placito guare 0 
| clauſum fregit at Oxford 3d Feb.and ſervedon defend- ſc 
ant, who entered his appearance the 6th Feb. — 30 " 

April declarationdelivered in aſſumpſit for work done. fa 

I 2th April, the firſt day of E. T. a rule to plead was a 

given; the 14th application to the court by the at- 4 

torney of the chancellor of Oxfard claiming conu- %s 

ſance, and praying ſame might be allowed ; ruleto 11 


ſhew cauſe, The court were of opinion the claim 
came too late, for the claim might have been as 
| | tere 


ly) — LY - P 2 2 18 85 


] 
— 
4 een n - 
* 


tered as of Hilary term; and the fr/t day of Eaſter 
term, the court might have been moved to have 
had it allowed, 


the fir/t day the party hath in court, even upon the 
return day of the writ, if the cauſe action appears 
therein; if it doth not, then upon the firſt day 


given in the declaration; in the preſent caſe it 


appears by affidavits, that the defendant had notice 
of the cauſe of aQion before the return of the capias, 
ſo that the chancellor ought to have come and made 
the claim upon the return of the writ, ibid. 41 3. 
Claim diſallowed. — 
Claim of conuſance refuſed to the univerſity, 
the party (though a member) not being reſident at 
Oxford, Hayes v. Long, Cl. 2 Wilſ. 310. 
The claim muſt be verified by affidavit. ibid. 
312. per Bathurſt, J. | 
- The return of the original writ in treſpaſs, where 
place is named, or precipe quad reddat, where land 
is demanded, may be the fir/t inſtance ; becauſe 
in theſe caſes the writ tells, where the cauſe of action 
ariſes, But in debt or detinue it is otherwiſe : for 


it is not known where the contract or obligation 


And the court ſaid, that the books 
ſhew that the conuſance of pleas muſt be demanded 
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5 Butre 252% 


Refuſed, 


Affidavit. 


The King's 


Bench. 


was made; and therefore till the plaintiff has- 


counted, the claim needs not to be made. So in re- 


plevin, if it be between ſtrangers. If ſued againſt the 
lord of the franchiſe bimſelf, there the lord's claim 


would come too late, after the count; becauſe the 
law intends he knew where the taking was made, 
being himſelf a party. Two concluſions follow : 
Fir/t, That before any perſon is bound to claim 


conuſance, he is intended by law to have had 


ſome legal notice of his franchiſe being intrenched 
upon; and therefore it is ſaid to be named conu- 
ſance. Secondly, That in order to bar him from 


making the claim, there ought to be ſome /aches or 


default in him; and a time ſhewn when he might 
have claimed it ſooner after ſuch legal notice, £4. 


Mansfield, Rex v. Agar. 3 Burr. 2823. 
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Where a deed, 
&c, muſt be 
ſhewn, or elſe 
no judgment, 


If the action be 


on bond, &c. 


defendant may 


demand oyer. 


The defendant 
mall have the 
ſame time aſter 


oyer given, as 


was unexpired 
when oyer de- 
manded. 


Oyer muſt be 


demanded before 


the time for 


L 294 J 


Demanding Oper. 


7 Mich. 1654, ſef?, 15. That when a 
a deed, will, or letters of adminiſtration, are 
to be ſhewn in a declaration, the attorney of the 
plaintiff delivering a declaration with a ſubſcrip- 
tion, that . defendant ſhall not be compelled 
to plead till the ſame be ſhewn, no judgment by 
nihil dicit to be entered againft the defendant tili 
the ſame ſhewn ; nor any nonſuit upon the plain- 
tiff, if he ſhew the ſame before the end of the 
next term.“ e | 5 

If the action be on a bond, deed, or other ſpeci- 
alty, the defendant may demand oyer of the ſame; 
and he ſhall have as many days to plead after oyer 
given, as be had to plead at the time oyer was de- 


manded. Barnes 238. Theedam v. Faciſon. Simp- 


fon v. Daffield 254. So in K. B. R. T. 5&6 
Geo. 2. 1 Str. 705. 


If he demand oyer of the obligation, he mall not 


have oyer of the condition, unleſs he demands that 


alſo. So of an indenture which refers to matters 
indorſed, he muſt demand oyer of both. Mod. Caf. 
237. Oyer ſhall contain the names of the wit- 
neſſes and all memorandums on the bond. Barnes 
263. and is entitled to inſpect the bond. ibid. 
Rule to plead was given on Monday the 24th of 
October, and was out the Thur ſday after; oyer was 
demanded on the Wiedneſday, and given on the 
Thurſday, and judgment was ſigned on the Friday in 
the afternoon, Curia. The plaintiff's attorney 


| ſhould have ſtayed and not ſigned it till Saturday in 


the afternoon, for the defendant ſhall have the ſame 
time to plead after oyer given, as he had when 
oyer was demanded, Simpſon v. Daffield. Coole“ 
Rep. 143. | 

By a judge's order defendant was allowed two 
days” time to plead, which expired the zoth of May. 


pleading expires, On 


» 


Dyer: 


On the day following, oyer of the bail-bond was 


demanded, Plaintiff figned judgment and held 
regular, But the court ſeemed to think that it was 
reaſonable oyer might be demanded any time before 
judgment, but would not overturn the eſtabliſhed 
practice. Barber aſſignee, v. Satchewell, Barnes 
316. Cuoke's Rep. 73. Pratt, Reg, 299. 
It was antiently demanded in court, but now 
made by one attorney of the other, Mod. Caſ. 28. 
Debt upon bond, after rule to plead out, motion, 
to plead two pleas. Performance of the condition. 
2, That no letters of adminiſtration ever were 


cannot plead the ſecond plea, without craving oyer 
of the letters of adminiſtration, and ſetting ſame 
out; and he not having craved oyer thereof in time, 
it is now too late to demand it, becauſe the rule to 
plead is out, and of that opinion was the court. 
Rule diſch. Garrard Adm. v. Earley, 2 Wilſ. 413. 
Cooles Rep. 96. Hartly v. Varny. 

Buller, F. It is within time if craved before the 


rule to plead is out. 2 Term Rep. 1 50. K. B. 


The 12th of November defendant pleaded a re- 


| leaſe, with a profert hic in curia; ſame day the 
_ plaintiff demanded oyer, and on the 14th ſigned 


judgment in the afternoon, for want of oyer. Cur. 
That in caſe a defendant pleads with a profert, and 
oyer is demanded, and not given in a reaſonable 
time, the plaintiff may ſign his judgment, it being 
elteemed as no plea till verified by oyer; and they 
held the judgment to be regular. Blaxland v. Bur- 
geſs. Cooke's Rep. 95. Court ſaid from the 12th to 
the 14th was a reaſonable time. Pract. Reg. 300. 


8. C. Barnes 245. S. C. 


Declarations, pleas, replications, and other plead- 
ings, and alſo oyer of writs, bonds, and other deeds, 
ſhall be demanded by a note in writing. Note 


fixed in the office. Mich. 1 Geo. 2. 


The like caſe, 


granted as ſet forth. Objection, That defendant 


Within what 
time defendant 
ought to deliver 
oyer of a deed 


pleaded by him, 


Demands, &e. to 
be in writing. 


N. B. The defendant cannot now have oyer of No oyer now of 


an original, becauſe the defendant comes in upon 
4 meſne 


original. 
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King's Bench 


altered their 


practice ſame, 


The demand, 


How oyer is to 


be given. 


Oyer of a record 
need not ſet it 


forth, 


Seldom ſets forth 
the whole, 


Over. 


meſne proeeſs, as the capias, &c. and there is no 
original writ iſſued out at the beginning of the ſuit 
as there uſed to be. Salk. 701. Barnes 340. Ford 
v. Burnham. 2 Wilſ. 295. Hole v. Finch. 

Lord Mansfield, The practice for defendants to 
pray oyer of the original is not warranted by any 
rule or principle of juſtice, That it is incumbent 
on the 'court to make their proceedings as little 


dilatory, oppreſſive, and expenſive, as poſſible. 


That it is unneceſſary for the defendant to ſee the - 
original after he has been informed by the decla- 
ration of 'the cauſe of ation. That the court of 
Common Pleas has rejected the practice; and that 
from henceforth plaintiffs in this court may pro- 
ceed, as if ſuch demand of oyer had not been 
made. T. T. 19 Geo. 3. 1779. Boats v. Edwards, 
Dougl. 227. 1 e 


In the Common Pleas. Denn v. Fenn. 
The defendant demands oyer and copy of the 
writing obligatory in the declaration mentioned, 
and of the condition thereof. | 
| Yours, 
F. K. Attorney for 
the Defendant. 


To Mr. C. D. Attorney 
for the Plaintiff. 


The defendant muſt pay for oyer and copy, 4. 
per ſheet, or the plaintiff may ſign judgment; and 


it is given on plain paper. Theedam v. Jackſon, 


Barnes 238. So he muſt for oyer of an inden- 
ture. ibid, © | | 

W here the defendant has oyer given him of a 
record, which is ſet out in the declaration, he need 


not ſet it forth in his plea, 1 Wil. 97. Simmons 


v. Parmenter et al. 
When oyer of a bond is demanded, the deſendant, 


when he comes to plead, ſeldom ſets forth the 


whole bond, but the obligation or condition, or fo 
much thereof as makes for his purpoſe, 


Common 


aon 


—— 8 


0 


Common Pleas. Denn v. Fenn. 
The plaintiff demands oyer, and copy of the Demand of oyee 
deed mentioned in the plea of. the defendant, 4 3 
Yours, &c. Wh 


Fo © Attorney. 


The defendant has two days in which to give Tue days to 
oyer and copy of the deed. Barnes 245. So in oper. 
King's Bench, 2 Term Rep. 40. ; and the party of 
whom oyer is demanded muſt carry it to the op- 
poſite party, Mr, J. Aſbburft ſays, both days are 
excluſives. Ibid, © or od OOO. 


tire 
8 


Town cauſes, 


Coy atrys 


Muſt be deliver- 
ed four days be- 
fore the end of 
the term. 


When an ime 
parlance, 


When need not 
plead until de- 
mand made. 


Either to be de. 
hvered or filed, 


Formerly affida- 
vit of necethty 
of pleading 
double, 


f 698-7] 


Pleas in Bar, 


When to be pleaded. 
O all proceſs returnable the r, ſecond, or 


third return of any term, if the defendant lives 

within twenty miles of London, the defendant ſhall 
plead within four days. R. Trin. 8 Ges. 3. 

And in caſe the plaintiff declares in any other 


county, or the defendant lives above twenty miles 


from London, the defendant ſhall plead within eight 
days after declaration delivered with notice to plead, 
without imparlance. ibid. 

But ſuch declaration muſt be delivered four days 
before the end of the term in which the writ is re- 
turnable, excluſive of the day of delivery, ſo as to 
be intitled to ſuch plea. „ 

If the declaration be delivered on proceſs return- 
able on any other return, the defendant is intitled 
to an imparlance of courſe ; and need not plead till 
the firſt four days of the next term. 

If defendant files ſpecial bail, or enters an ap- 
pearance, he need not plead until a demand 1s 
made on his attorney to plead z and where de- 
claration has been regularly filed previous to bail 


being filed, or appearance entered, and not taken 


out of the office, yet there muſt be a demand. 

Pleas are either to be delivered to the plaintiff's 
attorney, or filed with the prothonotatries on a tre- 
ble penny ſtampt paper, and the general iſſue muſt 
be delivered or filed at full length. Barnes 239. 
Martyn v. Skinner. And muſt be pleaded in the 
name of an attorney of this court. Barnes 259: 
Turner v. Williams. If you file the general iflue, 
Pay 25, if a ſpecial plea, 8d. per ſheet ; if delivered 
to plaintiff's attorney, pay nothing. 

Formerly this court expected to be ſatisfied by 
affidavit of the neceſſity of pleading ſeveral plezs; 


but fince have been led to think that they have been 
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too nice in the eonſtruction of the act for pleading | 


double, which ſeems to be general, and a remedial 
law. Barnes 347. Steele v. Pindar. And there- 


fore now it is done upon motion to the court, who- 


Now without, 


are to judge of the propriety thereof; and the de- 


fendant may move to plead any number of pleas, 


provided no two of them be inconſiſtent with each 
other, . | 
| But they will not ſuffer incompatible pleas to be 
pleaded, as non aſſumpſit and a tender, 2 Black. Rep. 
723. Dougal v. Bowman, It only ſerves to 
lengthen the record, for it always concludes with a 
non aſſumpſit as to the reſidue of the demand; or 
non eſt factum, and ſolvit poſi diem, ibid. gos. Fox 


Incompatible 
pleas not ſuf- 
fered, 


v. Chandler; or non eſt faftum and ſolvit ad diem, 


ibid. 993. Arnold v. Bias; or non aſſumpſit, and 
. I plaintiff, ibid. 1326. 1 2 : 
or in dower, ne unques ſeiſe, and ne ungues accouple, 
ibid. 1157. Anderſon v. Anderſon ; Hillier v. Flet- 
cher 1207, non aſſumpſit, and a releaſe. Barnes 
328. Gibſon v. Cole; non aſſumpſit and infancy, 
Barnes 363. But non e factum and infancy have been 
allowed; non eft factum and ſolvit poſt diem denied. 
Barnes 363. Fox v. Mean, not guilty, and that plain- 
tif became a bankrupt, ibid. 360. Herbert v. 
Hluer, denied not guilty and a licence, Barnes 
351. Rolle v. Lytton; becauſe the place is aſcer- 
tained by the declaration, and plaintiff may give 
the ſame evidence on the general iſſue as on both 
pleas, . Not guilty and a releaſe of a particular 
treſpaſs, denied though they have admitted not 
guilty, and a general releaſe where an affidavit was 
produced, ibid. 351. Prinnel v. Preſton. | 
Where the pleas are contradictory, defendan 


ſhould make appear, by affidavit, that it is neceſſary 


for his defence to inſiſt upon both. ibid. 


It is laid down that the following pleas do not 


require a ſerjeant's hand ; 3 
Non aſſump ſit on et fatlum, 
Non cul, 1 Nil debet, 
| Comperuit 


3 n 


3 
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Defendant may, 
with leave of 
the court, plead 


Confir, of the 


Pleag in Bar. 


22 et diem, Per dures, Cooke 41. 
on aſſault demeſne, Solvuit ad diem, 
Plene adminiſtravit, Ne unque executor, 
Riens per deſcent, Ne unque adminiſtrator, 
Nul tiel record, Infra atatem, 
Per minas, Payment of rent in covenant, 
Cooke's Rep. 41. Barnes 365. 
But on inquiry Mr. Gerrard, the late ſecondary, 
= that the following pleas require a ſerjeant's 
hand. : Ahh; 


Son aſſault, Per dures, 
Plene adminiſtravit, Infra ætatem, 
Riens per deſcent, We unque executor. 


Per minas, | | 

Becauſe theſe pleas require ſpecial replications, 
non aſſumpſit infra ſex annos, and a general perform- 
ance of covenants require a ſerjeant's hand. Cooke's 
Rep. 41. Upton v. Pullen. Barnes 354. Thom- 
ſon v. Atkinſon, So does a recovery in the K. B. 
but replication does not. 2 Black, Rep. 816. Hu- 
bert v. Lord Weymouth, © 5 


Double Plas, 


Any defendant or tenant in any action or ſuit, 
or any plaintiff in replevin in any court of record, 
with leave of the ſame court, may plead as many 
ſeveral matters, as he ſhall think neceſſary for his 
defence; provided, that if any ſuch matter ſhall, 
upon a demurrer joined, be judged inſufficient, 
coſts ſhall be given at the diſcretion of the court; 
or if a verdict ſhall be found upon any iſſue for the 
plaintiff, coſts ſhall be alſo given in the like man- 
ner; unleſs the judge certify that the defendant, or 
plaintiff in replevin, had a probable cauſe to plead 


| ſuch matter, which upon the ſaid iſſue ſhall be 


found againſt him. 4 Ann. c. 16. / 4. | 
The ſtatute does not extend to gui fam actions; 


ſo that in them there can be but one plea. 2 Will. 


21. Law qui tam v. Crowther, Nor to plead double 


matters which ſhall have different trials; for in- 


I ſtance, 


eve 


Yy 
9 


ns, 
Ms. 
e's 
Mme 
B. 
ys 


ſuit, 
ord, 
1any 
Cr his 
hall, 
ent, 
Juſt ; 
r the 
man- 
nt, x 
plea 

all be 


lions; 


Will. 


double 
or in- 
(tance, 


Pleas in Bat. 


ance, in dower: If the defendant plead ne ungut: 
accouple in loyal matrimonie, and a mortgage. For 


the firſt matter ſha)l be tried by the biſhop, and the 


other by a juryz and the judge cannot certify if 


30 


there was a probable cauſe. Com. Rep. 148. C. B. 


The certificate may be made after the trial. 
Barn. 141. | 

Double pleas are all to be ſigned by a ſer- 
jeant ; and if delivered without a ſerjeant's hand, 
the plaintiff may ſign judgment as if no plea bad 
been delivered. Pract. Reg. C. P. 282.; and 
wherever the plea is ſigned by a ſerjeant, the re- 
plication muſt be likewiſe ſigned. 


| Simpſon v. Neale, 


Pleas allowed on a ſerjeant's hand without a rule 
to ſhew cauſe, as ſettled by the late Mr, Gerrard, 
Non aſſumpſit, non aſſumpſit infra ſex annos and a 
ſet- . Nan aſſumpſit, and a diſcharge under the in- 
folvent act. Non cul and liberum tenementum. Solvit 
ad diem, and a mutual debt. Tender and a ſet-. 
Non aſſumpſit and plene adminiſtravit generally or ſpe- 
cially, Plene adminiſiravit and a ſet-off. Ne unque 
executor and plene admini/iravit., Non eft faftum 
and dureſs, Non aſſumpſit and a releaſe, Wright v. 
Gregory, Trin. 32 Geo. 3. Not guilty, ſon aſſault 


 demeſne, and moliter manus impoſuit. Not guilty to 


the whole, and a tender of amend:, General iſſue and 
infancy, | | 
Give brief to a ſerjeant, take it to the ſecondary, 


Barnes 365. 


Double pleas to 
be ſigned. 


Pleas allowed on 

a ſerjeant's hand 
in the firſt in- 
Kance, 


How to moves . 


who will draw up the rule, ſerve copy on the plain- 
tiff 's attorney and deliver the plea at the ſame 


time. 


This motion cannot be made till defendant has 
appeared, Barnes 331. and declaration ſhould be 
taken out of the office. EE TN 


suv 10 phad Double: 
If you plead double any other pleas, a motion 


muſt be made by a ſerjeant for that purpoſe to the 


court; pay him 10. 64.; draw up rule in the 
evening with the ſecondary, pay according to the 


length; 


How to plead 
double in terms 


n OP l 
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Pleas in Bat: 
length ; ſerve copy on plaintiff's attorney, and 


ſhew him the original rule; then, on the day of 

ſhewing cauſe, give brief to a ſerjeant, with one 

guinea, firſt making an affidavit of the ſervice of 
the rule annexed (add the words, and at the ſame 

&« time ſhewed him the original rule”), and when 

made abſolute, draw up rule at the ſecondaries, 

make a copy thereof, and annex it to the plea before 
It is filed or delivered; pay for rule according to 
the length. If you move to plead double, and pay 
money into court, theſe are ſeparate motions, 

If you are driven for time, the ſerjeant moves in 
the ſame motion for time, which will be granted on 
putting plaintiff in the ſame ſituation as he would 
have been. | Te 

The practice in the King's Bench differs; they 
grant the motion to plead ſeveral matters in the 
| fiſt inſtance, and that by counſel's hand only. 

How to get time If the defendant is not in time to plead before the 
to plead in town time expire, he may apply to a judge, who will 
* grant him a ſummons for that purpoſe; pay 23. in 
term and vacation; ſerve copy on plaintiff's attor- 

ney, who will indorſe ſame; and if the action be 

in London or Middleſex, and there is not time to 


302 


King's Bench. 


give full notice of trial after the time is expired, it 


muſt be upon terms, ** of pleading iſſuably, rejoining 
, „ gratis, and taking ſhort notice of trial for the laſt 
What an iſſuable “ /zttzngs in term, or after; as the caſe happens; and 
Flea. it is to be remembered, that no plea but an iſſuable 
one, can aſter an order obtained, be pleaded, there- 
fore a plea that the plaintiff was an infant, and ought 
to ſue by prochein amy, Barnes 263. Wagſtaſſe v. 
Leong; a recovery in another court, 3 Wilſ. 33. Cave 
v. Aaron. 2 Wilſ. 117. Lowfield on ms 1h nor 
a general per fermance of covenanis not ſigned by coun- 
fel, Barnes 354. Themſon v. Atkinſon; are not 
within the order, | 
What is meant by an iſſuable plea is, a plea in 
chief upon which the plaintiff may take iſſue, 
Barnes 263. Wag ftaſß: v. Long; by rejoining 
gratis, is meant rejaining without the _— 
| ur- 


What is meant 
by an iſſuable 
pica, &c. 


Neas in Bar. 
four-day rule, Barnes 271, Maurice v. Engier 
and taking ſhort notice of trial; ſhort notice ſhould 
be at leaſt as much as is ſufficient to countermand 
a notice, vis. 2 days. Butler v. Johnſon, Barnes 
301. In the K. B. at leaſt four days before the 
commiſſion day. R. E. 30 Geo. 3. Vide my ſnſir. 
5 edit. 315. | 
Defendant had time to juſtify bis bail, where- 
upon a rule was made that he ſhould plead iſſuably, 
and take ſhort notice of trial for the laſt fitting withiu 
term, Then defendant pleads a recovery in B. R. 
The. court on motion made a rule to ſhew cauſe 
why plea ſhould not be ſet aſide, and why the de- 
fendant's attorney ſhould not pay the cofts of the 
application, which was afterwards made abſolute. 
Cave v. Aaron. 3 Wilſ. 33 | 
The ſtatute of limitations has been held to be 
within the meaning of a judge's order. Drintwa- 
ter v. Claridge. Hil. 27 Geo, KY So in K. B. 
3Tom 8 | 8 
If it be a country cauſe, you obtain the like ſums 
mons, on which an order wiil be made (if in time 
before the aflizes) pleading i ſuably only: when a 
ſummons is indorſed, or attendance made on the 
judge, draw up order, pay 25. ; make copy thereof, 
and ſerve ſame on plaintiff's attorney. | 
A month's time to plead, means a lunar month; 
and ſo in all proceedings a month means four weeks, 
3 Burr, 1455. | | 
| Defendant obtained an order for time to plead, 
pleading iſſuably, rejoining gratis, and taking ſhort 
notice of trial within term : defendant pleaded ac- 
cordingly, and plaintiff replied, and then defend- 
ant, inſtead of rejoining, demurred merely for de- 
lay; plaintiff not having time to ſet down the de- 
murrer to be argued within term, ſigned judgment, 
which defendant moved to fet aſide; and on hear- 
ing counſel on both ſides, the court conſidered the 
detendant's practice to be a mere trick, and there- 
fore denied the motion, Barnes 271, Maurice v. 
Enigier, 
The 
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Attorney fixed 
with coſts for 
pleading a ſham 
plea. 


Time to plead in 
country cauſes, 


Month's time to 
plead, is a lunar 
month, 
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replication for 
delay is not 
withinthe order, 


Demurrer to the 


within an order 
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If defendant has 
had an order for 
time, may have 
another, if no 


How to apply to 
plead double in 


Pleas in Bar. 

The court held, that though a frivolous demut- 
rer was not within the meaning of a judge's order 
to plead iſſuably, yet where it is apparently meant 
to try the merits of the cauſe, it is a good iſſuable 
plea, viz. an iſſue in law, though not of fact. 
Wright v. Ruſſel. 2 Black. Rep. 92%, _ 

A judge's ſummons ſtays nothing, unleſs it be 
returnable before the judgment be regularly ſigned; 
and if judgment be regularly ſigned before the ſum- 
mons for time to plead is returnable; the court will 
not ſet it aſide, eſpecially if defendant has no merits, 
2 Black, Rep. 954. Calze v. Lord Littl:ton, Coole“ 
Rep. 142. Barnes 240. 252. 254, 255. 80 in 
the K. B. Say. Rep. 165. 

The defendant, although he has had one order, 
if more time can be given him, may have a ſecond 
and third ſummons for that purpoſe; ſo that the 
plaintiff is not prevented ſrom trying his cauſe in 
the uſual time. fy 


How in Vacation. 


Get a judge's ſummons for leave to plead ſeveral 

matters (naming your pleas) ; ſerve copy on plain- 
tiff 's attorney, attend thereon; and if the judge 
ſees they are proper, he will grant an order for the 
ſecondary to draw up the rule, pay 25. on produc: 
ing a ſerjeant's hand to a brief for that purpoſe, pay 
ſerjeant's fee, 105. 6d.; take the order to the ſe- 
condary's office, and he will give you a rule; make 
copy for plaintiff's attorney, and either annex it to 
the plea, or ſerve it; ſhew the original. 


Within what Time to plead where there have been nd 
Proceedings for four Terms in Law or Equity, 


If four terms are elapſed after declaration deli- 
vered, the defendant ſhall have a whole term's no- 
tice to plead, before judgment can be entered 
againſt him, unleſs the cauſe have been ſtaid by in- 
junction or privilege. 2 Black, Rep. 784. 80 in 
K. B. 2 Burr, 660, Dougl. 71. In this caſe you 

= give 


Pleas in Bar. 


give notice to defendant, or his attorney; before the 
eſſoign day of the term, „ that you intend to pro- 
ceed the next term, by giving a rule to plead,” The 
rule may be given the day after the laſt day of the 
term is expired, and demand plea; and if demand 
is neceſſary, and there be no plea, ſign judgment in 
the uſual time. ide a particular caſe in my 5 edit. 


K. B. 238. and 2 Term Rep. K. B. 40. 


Of withdrawing the Plea and pleading a-new. 
The defendant pleaded the general iſſue, moved 
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The court refuſ- 


for leave to withdraw that plea, and plead ſame d to permit the 


defendant to add 


again with the ſiatute of limitations, upon an affidavit the plea of the 


made by the defgndant's attorney, that at the time 


ſtatute of limit. 


he was bound to plead he was not fully inſtructed —ů 


by his client what to plead, he therefore pleaded jinſtiudted. 


this plea to prevent judgment. It was inſiſted, 
that the rule of both the courts, is to permit the 


| defendant to withdraw a ſpecial plea, and plead the 


general iſſue, but not vice verſa, which the court 
agreed to, Cur, It is a good maxim that the law 
will rather ſuffer a particular miſchief, than a ge- 
neral inconvenience; general rules of practice 
mult be ſtrictly obſerved for the fake of certainty, 
or practiſers will be negligent. Indeed, under very 
ſpecial circumſtances, the court will permit a de- 
fendant to add a ſpecial plea, as in the caſe of 
Ililkes v. Mood, which was upon terms and waiving 
privilege of parliament, 2 Wilſ. 204, that ſpecial 
plea was allowed to try the real merits of the caſe, 
but the plea of the ſtatute of limitatiins is not to be 
favoured, becauſe it excludes the merits; the court 
gives leave to add a plea for the furtherance of juſ- 
tice, but to permit this plea of the ſtatute, would 
not be ſo, Rule diſcharged. Cox v. Rolt, 2 Mill. 
253. | : 
Debt for ſelling coals ſhort in meaſure; plea 
a recovery in King's Bench for ſame offence ; mo- 
| X tion 


Qu. if he had 


beea ſurpriſed, 


If a ſham plea 
be pleaded, - 
court will not 
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permitdefendant tion to withdraw plea, and plead general iſſue, 
of reg Cur. The defendant has delayed the plaintiff by 
general iffue, this ſham plea, he has produced no affidavit that he p 
has merits, and deſerves to pay the 50. for plead. 4 
ing a ſham plea, Rule diſcharged. Ellis gui tan | 
V. ——. 2 ilſ. 369. | - 
General iſſue Leave was given to withdraw the general iſſue, 
e eee and plead a ſpecial juſtification upon terms, and 
juſtification, waiving his privilege. Wiltes gg. v. Wood, 2 Wil 
204. So is the practice in King's Bench, Tayiy 
v. Fodarell. 1 Wilſ. 254. putting plaintiff in ſame 
ſtate. Barnes 346. | | 
But where de- But if a ſpecial plea goes to the action, as a bond 
fendant had given in ſatisfaction, which was pleaded in Triny 
* 19 a plea to term 1769; the court refuſed in Hilary term to let 
le action in 
Trinity Term, defendant withdraw the plea and plead the general 
refuſed in Hilay iſſue, on plaintiff producing an affidavit that the 
Cn is only material witneſs was gone to the Weſt-Indin 
kal iffve, benen ſince iſſue joined laſt term; though defendant's at- 
torney pleaded the plea by miſtake. And the 
court ſaid, This motion has frequently been 
granted after replication in ſome caſes 5 but 
here the plea goes to the action, and pleaded 
ſo long ago as laſt Trinity term, and the de- 
fendant has laid by all laſt Michaelmas term; 
and'there is no reaſon to let the defendant with- 
draw this ſpecial plea, and plead the genen 
iſſue, Rule diſcharged. Freeman v. Jones. 2 Wil 
91. 

Executors had pleaded non aff. and certain debts 
by ſpeciality ſufficient to cover the aſſets and nn 
| affets ultra; moved to withdraw the general iſſue. 
Court made rule abſolute, on condition not to bring 
error and no coſts, Dearne v. Grimp, & al. ea. 

2 Black, Rep. 1275. 
You may move to withdraw plea, and pay mone) 
into court, and replead the general iſſue, Barn. 
362. and a ſet-off, So in King's Bench, 9: 
1207. 12717. 
| 0 


So you may move to withdraw a demurrer and 


g plead general iſſue, ſo it be in time for the aſſizes. 
iN Barnes 337. | 

W Of adding Plas. | 

5 This court has given leave to withdraw former 
nd ayowries, and plead the ſame again, with two 
I, more added; on payment of coſts, (after iſſues 
br joined twelve months,) plaintiff to be at liberty to 


plead in bar de n»vo, and to proceed to trial at the 
next aſſizes. Browne v. James. Barn. 362. 


nd In the ſame book it is ſaid, where a ſingle plea 
uly has been pleaded, the court have refuſed to add 
let another, Barnes 338. I think the firſt caſe is 
ral right, and agrees with the King's Bench, There 
the the-court held, that though two terms had elapſed 
dig ſince the plea delivered, yet there was no limited 
a1 time for application to plead ſeveral pleas. Vaters 
the v. Bovell, 1 Wilſ. 223. After plea of tender, and 
een the money paid into court, court will not give 


but leave to withdraw it, and plead the general iſſue. 
del Barn. 330. | 55 9 


Of abiding by the Plea: 


yithe You muſt always abide by the pleadings plead- Abiding by the 
ner ed in this court; and they cannot be firuck plea. . 
Wi. through as in the K. B. and plead another plea 
without leave. But if a plea of ſatisfaction is 
debti i pleaded, and the plaintiff delivers the iſſue with the 
n /militer, you may ſtrike out the ſimiliter and demur 
iſue. to the replication. — But remember you muſt not 
bring ay for the iſſue, but return the iſſue with the ſimiliter 
zl, en. Vruct out forthwith, with a notice that you ſhall leave 
| a demurrer in the office. Vide Bin v. Ehre. 1 H. 
none) N black. Rep. 254. title Iſſue, In the King's 
Barn. Bench you may apply for a rule to abide by the 
„ Sir, lea, or plead ſuch other as defendant will abide 
by, either in/tanter, or on the morrow. 2 Burr. 
80 81. Vide my Inftr. 5 edit. 225. If the plea be 
not abided by, the defendant cannot deliver any 
| X 2 other 
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Pleas in Bar. 


other than the general iſſue, and a ſet-off, 1 Tern 
Rep. K. B. 693. c . COT 

A motion was made for defendant to abide by 
plea pleaded. This court rejected, the motion 
ſaying it was unneceſſary, inaſmuch as by the 
practice of this court a defendant muſt abide by 
his plea. Cooper v. Mansfield. T. 31 Geo. 3. 


-[ gon } 


| Mutual Debts. 


T common law, if the plaintiff was more in- 

debted to the defendant than the defendant 
was indebted to him, yet the defendant had no 
method to ſtrike a balance: he could only go into 
a court of equity for doing of what is moſt clearly 
juſt and right to be done; and in order to prevent 
ſuch expence, by Stat. 2 Geo. 2. c. 22. it is en- 


ated, That where there are mutual debts between Mutual debts 


the plaintiff and defendant, and if either party ſue may be ſet offs 


or be ſued as executor or adminiſtrator, where 
there are mutual debts between the teſtator or in- 
teſtate, one debt may be ſet againſt the other, and 
ſuch matter may be given in evidence upon the 
general ifſue, or pleaded in bar, as the nature of 
the caſe requires, ſo as at the time of his plead- 


ing the general iſſue, where any ſuch debt of the 


plaintiff, his teſtator or inteſtate, is intended to be 
inſiſted on in evidence, notice ſhall be given of the 
particular ſum or debt ſo intended to be inſiſted on, 
and upon what account it became due, or other- 
wiſe ſuch matter ſhall not be allowed in evidence 
upon ſuch general iſſue. 

Natural equity ſays, that croſs demands ſhould 
compenſate each other, by deducting the leſs ſum 
from the greater; and that the diference is the only 
ſum which can be jah due. Where the nature, 
employment, tranſaction, or dealings neceſſarily 
conſtitute an account, conſiſting of receipts and 
payments, debts and credits, it is certain that only 
the balance can be the debt; and by the proper 
forms of proceedings in courts of law or equity, 
the balance can only be recovered. | 

8 Geo. 2. c. 24. enacts, That mutual debts may 


| be ſet againſt each other, either by pleading in bar, 


or given in evidence on the general iſſue, in the 


manner as in the 2 Geo. 2. c. 22. mentioned, not- 
yithitanding that ſuch debts are deemed in law to 


X 3 


Mutual debts 
may be ſet off by 


pl-ading in bar, 1 


&c. 
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unleſs on bond, 
then to be plead- 
ed, 


Mutual debts be- 
tween a bank» 
rupt and any 
other perſon, 


how to be ſet off. 


In caſe afſignees 
ſue, defendant 
may let off, 


2 Geo, 2. c. 22. 
= Geo. 2. C: 24+ 


therefore neither courts of law or equity can make 


Mutual Debts. 


be of a different nature, unleſs in caſe where either 
of the ſaid debts fhall accrue by reaſon of a penaliy 
contained in any bond or ſpecially: and in all caſes, 
where either the debt for which the action hath been, 
or ſhall be brought, or the debt intended to be ſet againſi 
the _ hath accrued, or fhall accrue, by reaſon of any 
ſuch penalty, the debt intended to be ſet off ſhall be 
pleaded in bar; in which plea ſhall be. ſhewn how 
much is truly and juſtly due on either fide; and in caſe 


the plaintiff ſhall recover in any ſuch action or ſuit, 


judgment ſhall be entered for no more than ſhall 


appear to be truly and juſtly due to the plaintiff, 
after one debt being ſet againſt the other as afore- 


ſaid. Made perpetual 14 Geo. 2. c. 34. 21 Geo, 2, 
c. 33. 24 Coo: 2. c. 38. 

In an action on bond the defendant muſt ſet forth 
in his plea what is really due on the bond before he 
is intitled to ſet off any croſs demand under the 
ſtatute, and ſuch averment is traverſable. 3 Term 
Rep. K. B. 65. Symonds v. Knox. | 

By 5 Geo. 2. c. 30. Where it ſhall appear to the 
commiſſioners, that there has been mutual credit 
given to the bankrupt and any other perſon, or 
mutual debts between the bankrupt and any other 
perſon, at any time before ſuch perſon became 
bankrupt, the commiſſioners, or the aſſignees of 


the bankrupt's eſtate, ſhall ſtate the aceount be- 


tween them, and one debt may be ſet againſt ano- 
ther, and what ſhall appear to be due on the ba- 
lance, and no more, ſhall be claimed or paid on 
either ſide. 7 | | 

In an action brought by the aſſignees for money 
due to the bankrupt, the defendant may plead a ſet- 
off for money due from the bankrupt to him; but 
if ſome of the counts are for debts ariſing ſince the 
bankruptcy, he cannot plead a ſet- off as to thoſe 
counts. Cowp. 133. Ridout v. Brough, Vide a par- 
ticular caſe in my Inſir. 5 edit. 253. 

The proviſion of theſe acts does not go to goods 
or other ſpecific things wrongfully detained ; and 


the 


+ 


Putual Debts. 


the plaintiff, who ſues for ſuch goods, pay firſt 


what 15 due to the defendant; except ſo far as the 
goods con be conſtrued a pledge; and then the 
right of the plaintiff is to redeem. The conveni- 
ence of commerce and natural juſtice are on the 
ſide of liens; and therefore of Jate years courts 
lean that way: Firſt, Where there is an expreſs 
contraf?; ſecondly, Where it is implied from the 
uſage. of trade; or, thirdly, From the manner of 
dealing between the parties in the particular caſe ; 
fourthly, Or where the defendant has acted as a 
factor. Therefore a dyer has no lien on goods 


delivered to him in the courſe of trade, but for the 


price of dying, Green v. Farmer & al. 
1221. Lord Mansfeld. 

In replevin, the avowant juſtified under a diſ- 
treſs for rent, the plaintiff at I privs inſiſted, that 
there was more due to him than the rent amounted 
to, and Denniſon, J. refuſed the evidence. Upon a 
motion for a new trial, the court held, that 2 Ges. 2. 
did not extend o the caſe of a diſtreſs ; for that is 
not an action, but a remeiy without ſuit: they 
likewiſe declared, that it did not extend to detinue, 
and the like actions of wrong. Pull. 177, 

Where the debt is of an equal ſum, there the 


4 Bur, 


action is barred; but if it be for a leſs ſum than 


for what the action is brought, the defendant muſt 
pray to have it fet off, Bull. 175, 

When an executor ſues in his own right, the 
defendant cannot ſet off a debt due from the teſta- 
tor. Shepman v. Thomſon. Cocke's Rep. 151, 

If the defendant's demand does not countervail 
the plaintiff's, he ſhouid move the court wherein 
the action is depending, for leave to pay ſo much 


money into court, as with his own demand will be 


ſufficient to ſatisfy the plaintiff's. | 
The notice of fet-off ſhould contain certainty ; 
for the legiſlature deligned them to be in the na- 
ture of croſs actions. | | 
A ſet- off reducing the plaintiff's demand under 
405, does not affect the juriſdiction of the ſuperior 
| — 4 | _ courts, 
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| tiven. 


mend, does not courts, 3 Wilſ. 48. Groſs v. Fiſher, fo that if 
—_ the juriſ- plaintiff recover 13. damages, he muſt have his 
iction. . 4 

coſts, Vide Str. 1191. 


Plaintif may As the defendant is intitled to a particular of the 


| Have particular plaintiff's demand, it is now the practice that the 


of defendant's 


far-off, - plaintiff ſhall have a particular of the defendant's 
demand in which he means to ret off, and this 
may be done by ſummons from a judge; and if 
fuch particular ts not delivered within the time li- 
mited by the order, the defendant is precluded 
from going into bis fet-off 
In whatzAions Debt upon a fimple contract may be ſet off 
—_— bea apainſt a ſpecialty debt, Bull. 176, A ſimple con- 
2x tract, againſt debt upon an annuity bond, 2 Burr. 
820. Mutual debts between the teſtator and exe- 
ecutor, without ſuit, Bull. 75. Simple contract, 
: againſt debt upon a leaſe, for non-payment of rent, 
Ibid. 177. And actions where the demands are 
of the ſame nature may be ſet off, ard a judg- 
ment in K. B. may be ſet off againſt a judgment 
in the C. P. 3 Vi ſ. 396. Barker v. Brabanm. 
But notice of ſet- off need not be given by defend - 
ant in an action for money had and received to 
plaintiff's uſe, where defendant had paid plaintiff 
his whole demand (except what he retained for his 
labour and ſervice). 4 Eurr. 2134. | 


Tn what s fet-off But debt due to a man in right of his wife, in an 


cannot be plead- action againſt him, on his own bond, cannot be ſet 


dit or notice. off. Bull. 175. Nor can a penalty upon articles 


of agreement, though forfeited, [bid, Nor ſimple 
contract for cloaths to a bail-bond. J1b:d, Not 
can there be a ſet-off in replevin, though the diſ- 
treſs was taken for rent. Ilid. 177. Nor can a 
bond be ſet off at the ſuit of aſſignees of a bankrupt, 
| to an action by them, for goods fold and delivered. 
A debt barred by 1 Will. 155. Ryall v. Larkin, A debt barred by 
Aatute of limite ſtatute of limitations cannot be ſet off; if pleaded 
ations cannot de be 5 
let off, in bar, the plaintiff may reply the ſtatute of limita- 
i tions, If it is given in evidence, on a notice of 
ſet-off, plaintiff may object to it at the trial, 
Bull, 170. Str. 1271, In covenaat, unliquidated 
21 damages 
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| Putual Debts. 


damages ariſing from the breach of other cove- 
nants, to be performed by the plaintiff, -cannot be 


pleaded by way of ſet- off. Cow. 56. 

A judgment in the X. B. may be ſet off in the 
C. P. and the balance due to plaintiff, ordered to 
be paid upon motion, Barker, adm. v. Braham, 
3 Will. 396. oe 

This application to the court to narrow its own 
execution, is very reaſonable, and there can be 


no real and ſolid objection to it in point of law, 


juſtice or equity. Therefore let one judgment be 


| ſet againſt the other. Vide 2 Black. 826. Thruft- 


gle! v. Craſter. Vide my Inſtr. 5 edit. 254. K. B. 
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For why the 
practice was in- 
troduced. Vide 
2 Keb. 555» 


1 314 J 


Of paying Money into Court. 


1 practice was introduced for the ſake of 


giving a party (who had never had it in his 
power to make a tender, or neglected to make one) 
an opportunity of ſatisfying the debt for which the 
action had been commenced, and likewiſe to deliver 
him from the neceſſity of proving the tender, if he 
had made one. | | 
When the diſpute between the parties is not 
whether any, but what ſum of money is due to the 


Plaintif, it is neceſſary that ſo much as is acknow- 


ledged by the defendant be brought into court; 
that is, paid into the hands of the proper officer for 
the uſe of the plaintiff; who may at any time, ei- 
ther before or after trial, though nonſuited, receive 
ſo much to be due, | 
Payment of money into court is only an ac- 
knowledgment that the plaintiff is entitled to re- 
cover the ſum ſo paid; but it does not preclude the 
defendant from taking any. objection to the action le- 


yond that ſum; though unleſs ſuch ſum were paid, 


| ſuch objection would be a bar to the plaintiff's 


In what actions 


money may be 
paid into court. 


action. 1 Term Rep. K. B. 64. Cox v. Parry. 


Money may be paid into court in all actions 


where the ſum demanded is a ſum certain, or capa- 
ble of being aſcertained by mere computation, with» 
out leaving any fort of diſcretion to be exerciſed by 


the jury: it is right and reaſonable to admit the 


defendant to pay the money into court, and have 
ſo much of the plaintiff's demand upon him 
ſtruck out of the declaration; and that if the 
plaintiff will not accept it, he ſhall proceed at his 
peril. 2 Burr. 1120. „ 


In actions on the caſe upon indebitatus aſſumpſit, 


where there is a quantum meruit, Str. 579.; debt 


for rent, covenant for non-payment of rent, * 
1 180. 


Ponen into Court. 


180. Dixon v. Alen; covenant in a ſum certain, 
25 111, for not dreſſing corn, Barnes 284. Wal- 
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muth v. Houghton, for non-payment of rent, and 5 I. 


r advanced rent for ploughing meadow ground, 
2 Black. Rep. 837. Fulwell v. Hall, but not gene- 
rally, Upon a policy of inſurance, Stat. 19 Geo. 2. 
< 37. may be brought into court on the common 
motion of courſe: but in trover covenant upon a 
charter-party and debt for a penalty, the court muſt 
be ſpecially moved upon an affidavit of the facts; 
nor will the court give the defendant liberty to 
bring money into court on ſome of the counts, and 
demur to the reſt, Pratt. Reg. C. P. 236. James 
v. Hoſey: for the reaſon of making the rule for 
bringing money into court, is to prevent vexation, 
and make an end of the cauſe. Vide my Iuſtr. 
5 edit, K. B. 257. | : 

In replevin on ſeveral avowries for rent in 
arrear, court allowed 91. mentioned therein to be 
brought into court, Vernon, Mo. v. Wynne, I H. 


| Black, Rep. 24. Salk. 597. Gregg's caſe in point. 


The court of K. B. allowed the owner of a ſtage 
coach, in an action for the loſs of a trunk, to pay 
201. into court, Hutton & ux. v. Bolton, cited in 
1 H. Black, Rep. 299. In an action of treſpaſs 
where defendant had juſtified for non-payment of 
rent, the plaintiff was permitted to pay the rent 
into court. 1 H. Black. Rep. 24. cited in Vernon 
v. Wynne. 


There are caſes in which motions have been 


made to bring houſehold goods into court, but the 


court have refuſed them, becauſe they muſt keep a 
warehouſe to depoſit them; in this caſe the court 


ſhould not conſent to accept the goods and his 
colts, Croke v. Holgate. Cooke's Rep. 130. Barnes 
281. S. C. But as theſe ſort of rules are diſcre- 
tionary, and if it appears that the goods have been 
cut, ſcowered, altered, or leſſened in value, the 


court will diſcharge the rule, Royden v. Batty. 
Barnes 284, : | 
£ The 


As to goods be- 
ing ponderous, 


have made a rule to ſhew cauſe why the plaintiff. 
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Penalty of bond. 


Note. 


Principal and 
intereſt on bond 
may now be 
brought into 
court, 


Ponen into Court. 


The whole penalty of a baſtardy bond was per- 
mitted to be paid into court, and De Grey, C. J. 


ſaid, The bond aſcertains the damage by conſent 


of parties. If therefore the defendant pays the 
plaintiff the whole, what can he defire more. Rul 
abſol. Branguin v. Perrott. 2 Black. Rep. 1190. 
Vide Lord Lonſdale and others v. Church. Term 
Rep. 2 V. 389. where it is ſaid the penalty is 
merely a ſecurity, and where it is not ſufficient, 
plaintiff may recover damages as well as the pe- 


nalty, and court refuſed the motion in K. B. 


In trover, a note was brought into court, Tu. 
ney v. Clarke. Cooke's Rep. 59. A ring and goods 
refuſed. 1 Wilſ. 23. So pictures. Tbid. 

Formerly the defendant, in an action of debt 
upon bond, who had obtained the common rule, 
muſt have brought the whole penalty into court; 
but now this hardſhip is remedied by Stat. 4 Ann. 


c. 16, /. 13. whereby it is enacted, That if pend- 


ing an action, upon a bind with condition, to be void 


upon payment of a leſs ſum, the defendant ſhall bring 


into court all the principal money, and intereſt due, and 
cats; the ſaid money ſhall be taken to be a full ſatisface 
tion of the ſaid bond, and ſhall diſcharge defendant. 
This act reforms, in ſome inſtances, an erroneous 
courſe of proceeding in the courts of law and 
equity, which ought never to have prevailed, and 
which the courts themſelves might and ought to 
have remedied, but did not: therefore jt ſhould 
not only have the moſt {tberal conſtruction, but the 


courts ought to exerciſe their own authority to ex- 


tend the ſpirit and reaſon of this parliamentary 
interpoſition, ** for the eaſier, ſpeedier, and better 
advancement of juflice,” to caſes not mentioned in 


the act. This act meant, that in caſes of penaltics 


Money due by 
firſt inſtalment 
may be brought 
in, but not to 


by way of ſecurity, the clear final juſtice of the 
caſe ſhould be attained in courts of law. 3 Burr, 
1373. | : 

Bond given for money payable by inſtalments, 
action is brought for the penalty on non-payment 


of one of them, the court will give leave to pay the 
nt ; : money 


Ponen into Court. 


money in arrear, and coſts, but the plaintiff muſt 
ſign judgment with a ſtay of execution, until there 
be a failure in ſome future payment. 

AQtion was brought on a bond to ſecure an an- 
nuity by inſtalments; a rule was made abſolute to 
ſtay the proceedings, on payment of 3/. (the only 
inſtalment due and coſts;) made abſolute. Barnes 


288. Moſs, adm. v. Hardy. | 


Leave was given to bring 5/. 5s. into court on 


a common rule, with reſpet to the ſeventh and 
eighth counts, there being nine in the declaration ; 


and as to the reſt, to plead the general iſſue, the 


ſtatute of limitations and a ſet-off. This is ſimilar 
to covenant for non-payment of rent where other 
breaches are alſo aſſigned. If plaintiff rakes the 
money out, he muſt have coſts of the whole to that 
time. Hellier v. Hall, Barnes 286. 

Money paid into court generally on two counts 
in debt for penalties on the game laws, being ac- 
tions popular and not qui tam. Stock v. Eagle. 
2 Black, Rep. 1052. 

Like leave was granted on the common rule, 
and to plead plene adminiſtravit, and the general iſ- 
ſue to the whole. 1bid. 287. Auſtin v. Roſs. 

Debt on bond conditioned to pay 600/. and in- 
tereſt in three years from the date of the bond, by 
inſtalments, of 15/. half yearly, and 61 fl. at the 
end of the term, which is not yet arrived. On fai- 
lure of payment of intereſt, obligee brought his ac- 
tion; and it was now moved to ſtay proceedings 
on payment of the intereſt due: but the court or- 
dered judgment to be entered for the whole, with 
ſtay of execution, on payment of the intereſt due. 
OY againſt Touchet, 2 Black. Rep. 706. g. 
cofts, | | 

Bond was given to pay 496/. by inſtalments ; 
and if default made in payment of any one inftal- 


ment or more, then to be in force for the whole, 


then remaining due and unpaid, On default, 
bond was put in ſuit; and after verdict it was 
moved to ſtay proceedings on payment of the in- 

ES {talments 
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ſtay the plaintiff 
from ſigning bis 
judgment. 


Annuity, 


To pay 57. 65. 
on the 7th and 
8th counts, 


* 


Game laws. 


On bond to pay 
intereſt half - 
yearly, and the 
principal in three 
years; leave to 
pay intereſt and 
coſts granted. 


Proceedings on 
bond for pay- 
ment of money 
by inſtalments, 
and on default tg 
ſtand in force for 
the whole ſum, 
ſhall not be ſtaid 
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Ponep into Court. 
upon payment of ſtalments now due with coſts. Court held, that 
the inſtalments upon this ſpecial condition, the defendant is not in- 
— titled to this indulgence under either of the acts of 
4 E5 Ann. or 8 8 9 . 3. c. 11. This is not 
to relieve againſt a forfeiture; for the plaintiff, at 
his peril, muſt enter up his judgment for no more 
than the reſidue of the principal and intereſt bona 
fide due and unpaid. The plaintiff had agreed to 
give time to the defendant, and to forbear proſecut- 
ing his juſt demand, provided the defendant would 
punctually diſcharge it by inſtalments. By neg- 
lecting ſo to do, he has loſt the benefit of this con- 
dition, and remains in the caſe of other debtors 
upon bond. Diſcharge the rule. 1:4. 958. Gows 
lett, ex. v. Hanforth. | 


Withdrawing of After plea of general iſſue, leave was given to 


plea, withdraw it, and bring into court 2/. 2s. and 


plead ſame again on terms. Barnes 269. Phillips 
v. Barker, | | 

Leave to plead bankruptcy to the firſt count, and 
to bring money into court on the common rule, 
and plead the general iſſue to the other counts, was 
given. Barnes 350. Hall v. Lane, 

If one defendant ſuffers judgment to go by de- 


B ankroptcy and 
general iſſue. 


Judgment by 
ceſendant. fault, and the ſecond is outlawed, the third ſhall 
| not bring money into court. 2 Black. Rep. 1029. 
| Lay v. Panchiman. 5 
Upon arreſt of Judgment was arreſted, and conſequently no 


Jodement, plain- colts on either ſide; but the court ordered the 
tike the money Money brought in to be paid to the plaintiff, 
out of cout. Barnes 284. Fiſher v. Kitchingman. 
In what aQtions Actions on the caſe for immoderately driving a hired 
er e preg chaiſe, and for conſequential damages, Str. 87. 3 treſ- 
poſs for the meſne profits in ejettment, 2 Will. 115.3 
tor dilapidations, Str. 906. debt upon a bond 10 4 
ſheriff conditioned fon the good behaviour of his bailiff. 
Barnes 285. Atkins v. Taylor, and inter alia, fir 
paying money collected for the ſheriff's uſe ; upon a 


upon a counter bond; money cannot be brought 


into court, | | 
| 10 | Defendant 


bond for the performance of a collateral agreement; 


Ponen into Court. 


Deſendant had brought money into court; plain - 
tiff would not accept ſame, but proceeded to trial, 
and was nonſuited ; upon which defendant moved 
in the treaſury, that in regard as the plaintiff was 
out of court he might have the money. back ; but 
denied. Afterwards plaintiff brought a new action, 
and the court made a rule, That the plaintiff might 
have the money brought in if he thought fit ; but if 
nat, that the money brought in ſhould remain for the 
new action. Pract, Reg. 250. Lane v. Mil- 
an c 
The like reſolution in a ſimilar caſe as above, 
and gave leave for the defendant to bring money in to 
the new action. Pract. Reg. 252. Dichins v. 
Tallowwin. 85 
The plaintiff having been ſued by the now de- 


fendant, and obtained judgment of nonproſs, 


brought debt for the coſts, and ſigned judgment. 
On that judgment, he brought a ſecond action of 
debt, on the 6th of February laſt; filed a declara- 
tion on the. 7th of May; and on the 15th, two 
days after Zafler term, ſigned judgment. Motion 
that on bringing into court the debt and coſts re- 
covered by the ſecond judgment, proceedings on 
a third between the ſame parties, might be ſet 
aſide with coſts, The cauſe ſhewn was, that this 
was the laſt of four nonproſſes in actions brought 
by the defendant for the ſame cauſe. The court 
thought the plaintiff had given the firſt provoca- 
tion, and had alſo been guilty of laches in not 


ſooner applying to the court, and paying what was 


really due ; and therefore diſcharged the rule for 
ſetting aſide the judgment, but without coſts ; — 
and directed execution to ſtay ; as the money due 
on the former judgment was paid into court, in 
order to diſcountenance ſuch oppreſſive actions. 
Simpſon v. Stone. 2 Black. Rep. 785. Trin. 11 

eo. 3. . | 
The plaintiff in replevin may pay the rent into 
court for which the defendant avows. Vernon, 
WY, v. Wynne, Bart. 1 H. Black. Rep. 24. 
_ Money 
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Money brought 
into court, pla in- 
tiff would not 
accept, and was 
nonſuited, de- 
fendant could 
not have it re- 
turned, 

But on a new ace 
tion veing 
brought, the 
court made a rule 
that he might” 
have that money, 
if not, that it 
ſhould remain ta 
the new action. 


In action on a 
judgment ob- 
tained in an ac- 
tion on a former 
judgment: exe 
cution ſtayed 
after the third 
judgment on 
payment into 
court the debt 
and coſts reco- 
vered on the ſts 
cond, 


Replevio, 


MPonen into Court, 


Money paid into Money was paid into court, plaintiff proceeded 

court, plaintiff and recovered a leſs ſum, whereupon defendant 

1 moved in the treaſury, that he might have the 

moved to have money out of court towards his coſts, and granted. 
Barnes 280. Anon. „ 
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the money out of 
court towards 


his cofts, So - 
ee n IR Thirty- ſeven pounds was paid into court, plain- 


of money into tiff recovered a greater ſum, and after became a 
court, plaintiff bankrupt; the aſſignees moved to have the 371. 


ann became paid to them; but the plaintiff's attorney inſiſting, 
bankrupt; the that as he had been the means of obtaining the ver- 


afhignees moved dict, he ought firſt to be paid his bill. Where- 

to have the mo- 8 
ney paid them. upon the court ordered his bill to be taxed, Ward 

to be allowed 71. 45. received by him of plaintiff 

in part, and then to be paid out of the money in 

court, and the reſidue to be paid to the aſſignees. 
Oꝛuſton v. Obryan. Barnes 145. „„ 

If plaintiff deti- Defendant moved to pay money into court, 
vers the iſſue, be which plaintiff refuſed to accept, and delivered an 
rus tot pk ir iſſue with notice of trial. Plaintiff afterwards de- 
he proceeds no Clined proceeding, and moved that he might have 
further, he te the money with coſts to the time of the rule for 
Ty payment into court, conſenting to allow defendant 

=> ſubſequent coſts and a rule to ſhew cauſe, which 

was made abſolute. Davies v. Manſell, Barnes 
282. Savage v. Franchlyn, the like ibid. 280, I 
think a ſummons now will do, | 

The ſame mode is now adopted in K. B. Tern 
Rep. 1 V. 629. But if plaintiff proceeds to trial 
and a juror is withdrawn, the plaintiff is not enti- 
tled to coſts up to the time of payment of money 
into court. 3 Term Rep. K. B. 657. Nor after 
verdict for defendant. 4 Term Rep. 10. | 

If after money is paid into court, plaintiff dies 
court will refuſe to let defendant have the money 
out. Crockay v. Martin. Barnes 181. 

If defendant dies, court will not let defendant's 
executor have it. Knaxton v. Drew. Barnes 279. 
Money may be paid into court upon the com- 


If plaintiff dies. 


If defendant dies, 


before plea pleaded. Barnes 279. Anon. 


How 


mon rule after rule to plead is out, and at any time 


Ponen into Court. 
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Hoi to pay money into court. In actions where it the ſum des 


there can be no doubt but that you may pay money not amount to 


into court, viz. (ſuch as have been ſtated) if the 
ſum paid in, does not amount to more than 5/. 
then apply to the ſecondary for a treaſury rule for 
that purpoſe, pay him 6s.z take the rule to the 
prothonotaries office, and the clerk will receive the 
money, and put a receipt in the margin, pay him 
14, in the pound, 15. 4d. for receipt, and for en- 
tering plea 25, more; ſerve copy of the rule on 
plaintiff's attorney, In K. B. by motion in all 
caſes in court. | 


more than 51. 


If it is more than 51. then a ſerjeant's hand to a If more, then 
brief is requiſite, and (if you plead the general iſſue) how to proceed, 


he ſigns it of courſe; take it to the ſecondaries as 
defore, draw up rule, pay 6s. pay the money to 
the prothonotaries clerk, and for every pound 1 4. 
and 1s, 44, for receipt; entering plea 25.; ſerve 
copy of rule on plaintiff's attorney. 


and get an appointment from one of the prothono- the cofts, 
aries to tax the coſts; ſerve copy of rule and 
zppointment on defendant's attorney, when the 
colts are taxed ; if the ſame are not paid on de- 
mand, you may move for an attachment againſt 
the defendant in this court. But in the K. B. you 
cannot, but muſt go on to trial there, be the debt 
what it may, which is frequently the ruin of both 
parties, eſpecially when the debt is ſmall, | 


and on producing an office copy of the rule, they 


with notice of trial: [but if, on the trial, he does 
not recover a greater ſum of money than what was 
paid into court, he will be nonſuited, and mult pay 
colts to the defendant.) | 


If 


If the plaintiff accepts the money out of court, If the money is 


and is content, he may then apply to the ſecondary, accepted out of 
and take an office copy of the rule; pay 2s. 64. — 


If the plaintiff be not ſatisfied with the ſur paid Plaintif' attors 


into court, he may apply to the prothonotaries, _— 


f ſum brought in, 
will pay the money, on deducting the poundage may take it out, 


and receipt, and then he may deliver the iſſue, and proceed on. 


423 


If defendant 
pleads any other 
plea. beſides the 
general iſſue, and 


pays money into plead double as before, fee 105. 6d. draw up the 


court, he muſt 
move. | 


Rule to pay 
money into 


court, 


This rule is con- 
ditional, there- 
fore it behoves 
defendant to pro- 

ceed on it, by 
getting the coſts 
taxed, 


King's Bench, 


ponen n into Court. 


If the defendant means to plead more pleas than 
the general iſſue, and alſo pay money into court, 
he muſt then give brief to a ſerjeant, to move to 


rule with the ſecondary and ſerve ſame, make it 


abſolute. In this caſe the ſecondary always draws 
up the uſual rule to pay money into court, as alſo 
the abſolute rule ; pay into court the money, and 
ſerve copies of the rules on plaintiff's attorney; and 
deliver plea at ſame time, or file it, 


In the Common Pleas. 
| Hilary Term, in the 33d Year of 

| King George the Third, 
Alexander Denn againſt Richard Fenn, Monday the 
25th of January. It is ordered, That the defend- 
ant ſhall pay to the plaintiff, or to his attorney, 


_ To/. together with his coſts to be taxed by one of 
the prothonotaries of this court, if the plaintiff will 


accept thereof, in full diſcharge of this ſuit; and 
that thereupon all proceedings in this action ſhall 
be ſtaid: but if the plaintiff will not accept thereof 
in full diſcharge of this ſuit, that then the defend- 
ant ſhall immediately bring the ſaid 10 J. into this 
court; and the ſaid 10ʃ. ſhall be conſidered as 
ſtruck out of the declaration, and be paid out of 
court to the plaintiff or his attorney; and upon 
the trial of the iſſue, the plaintiff ſhall be permitted 


to take a verdict for ſo much only as he ſhall prove 


beyond the ſaid 104. 


On the motion of Ser- 
jeant Lawrence, for the By the Court. 


defendant. f i 
Entered. FTatbergill. 


N. B. The defendant muſt take care to produce 
this rule at the trial. 


By a new notice in the King's Bench the plaintiff 
ſhall procure the appointment to tax the coſts, an 
ſerve ſame on defendant's attorney; and in _— 


Ponep into Court, 323 
he ſhall be conſidered that he intends to proceed 
to recover a larger ſum. 4 Term Rep. 11. Vid. 
my Inſir. 5 edit. 260. „ | 
The payment of money into court is an ac- Payment of 


knowledgment of being liable to the action. money into 


4 Burr. 2640. — 


If the money be paid into court a week after the of the action. 
end of the term, there muſt be a judge's order ob- 
tained to authorize the rule to be drawn up. 
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ENDER comes from the French tendre, in 
Latin offerre, and in a legal ſenſe denotes as 
much as carefully to offer, or circumſpectly to en- 
deavour the performance of any thing belonging to 
us; as to tender rent is to offer it at the time and 
place where and when it ought to be paid; and it 
is an act done to ſave the penalty of a bond, and of 
money for rent, or contract, before diſtreſs or action 
brought. : | 
It may be made in purſes, or bags, without 
ſhewing, or telling the ſame, for it is. the receiver's 
buſineſs to put it out, and tell it, Co. Lit. 208, a.; 


Tender. 


and it muſt be by offering the bags to the plaintiff, 


and not holding them under his arm. Ney 74. 
And every tender at the common law, or which is 
given by ſtatute, muſt be made before the writ ſud 
. it is bad. Brown's Tend. 9. See 21 Fac. I. 
| Co 10. . LY : 

In pleading a There is a difference in pleading a tender in an 
won Os action of debt, and in an action on the caſe; in 
* de debt, the damages are but acceſſary, ſo that in 
damnis, in caſe pleading a tender to ſuch action, “ the defendant 
vs 5! « muſt pray judgment of the damages; but in «f- 
4 ſumpſit, the damages are principal, and he is to 
| Plead, © always ready,” with a profert hic in curia, 
and © pray judgment de ulterioribus damnis. Salk, 

622. 3 Salt. 344. | 
Tender of goods If a tender at the day, of corn, or of any other 
Uh to be plead- goods of a periſhable kind, be pleaded, with a re- 
fuſal, there is no need to plead wncore priſt, flill is 


ready, 9 Rep. 70. 1 Infl. 207. | 


When to ſay Wherever the debt or duty ariſes at the time of 
| toutstewpe priſt the contract, and is not diſcharged by a tender and 


op pln, refuſal, it is not enough for the party who pleads 
the tender, to plead a tender and refuſal, and uncort 


priſt; but he muſt alſo plead © touts temps pri 25 
„ 


&« that he has always been ready.” Salk, 622. 12 
Mad. 152. Carth. 413. 

Every requiſite which is in a particular caſe ne- All muſt be 
ceſſary to the validity of a tender, muſt, in pleading bun to bare. 


ſuch tender, be ſhewa to have been complied with, — 
elſe the plea is not good. Salk, 624. plea is bad. 


Tender of ſtock muſt be at the laſt part of the Tender of ſtock. 
day it can be accepted. Str, 777.: and the uſual 
hours muſt be ſet forth. 7bi4. 832. — 
Formerly the plea of tender could not be · pleaded May now 
after the four days, nor after imparlance without pleaded aiter a 
= of 4 court, Barnes ee hes. becauſe ſtrialy vs ole 
pleading a plea of tender was in the nature of a 
plea in abatement, and not an iſſuable plea. Noble 
v. Hervey, E. 27 Geo. 3. But Lord Loughborough 
declared, that as the practice of the King's Bench 
differed from the practice of this court, and as a 
plea of tender was a fair and juſi plea, it would 
be right to alter the practice of this court in con- 
formity to that of the King's Bench, and to permit 
the defendant to plead a tender after a judge's order 
for time to plead. Noone v. Smith. 1 H. Black. Rep. 
369. So in Barnes 362. Vide 3 Burr. 59. my 
Inſtr. 5 edit. 265. | 
If pleaded after imparlance, muſt be pleaded as of It pleaded after 
the preceding term, and a treaſury rule ſhould be imparlance, 
obtained for this purpoſe. Non aſſumpſit as to part, 
tender as to the reſidue, and a ſet off allowed. Noon 
v. Smith. 1 H. Black, Rep. 369, But the King's 
Bench have refuſed non aſſumpſit to the whole, and 
a tender as to part. 4 Term Rep. 194. Vide my 
Infir. 5 edit. 265. $So non eſt fatlum, and a 
tender, 5 Term, Rep. 97. | | 
The court will not give leave to plead non af- Non aſſump, 
ſumpſit and a tender, becauſe it only ſerves to — 
ſengihen the record; for the plea of tender always Pe 
concludes with a non afſump/it, as to the refidue of 
the demand. Dowgal v. Bowman. 2 Black, Rep. 


727 3 iVilſ. 145. S. C. f 
ot guilty and tender of amends in treſpaſs is Not guilty and 
allowed. 2 Black. Rep. 1039. Martin v. Keſterton. Cadet. 


1 After 


326 Tender. 


After demurrer After demurrer to a declaration, and amendment 
made of the de. made, the court gave leave to defendant to plead 2 
claration, may tender, as of laſt term, or that plaintiff might make 
plead a tender. his declaration of this term. Roberts v. Hug bes. 
Barnes 359. | ME 

Will not permit After plea of tender, and money brought into 
the pip to be z court, the court will not admit defendant to with- 
plead non draw his plea, and plead the general iſſue, Barnes 
aſſumpſit. 330. Reeves v. Probart, 

Money tenderes The defendant's attorney muſt pay the money 
muſt be paid into tendered into the hands of the prothonotaries, at 
court; and how the time the plea is pleaded, Bray v. Booth. Barns 

ne before ples 252. who will give a receipt for the ſame in the 
| margin of the draft of plea; pay him 8 d. per 

ſheet, 14. in the pound, and for receipt 15. 4. 


and no rule is drawn up to pay the money into 


court, file plea, 

Freſh demand A right to damages, on account of non-payment 

and refuſal, of a debt, or non-performance of a duty, may, 
after being taken away by a tender and refuſal, be 
revived again by a demand, ſubſequent to the tender 
and refuſal; a new cauſe of action ariſes from the 
non-payment or the non-performance thereof, upon 
ſuch demand, 5 Bac. Abr. 12. Brownlow 71.; and 
therefore the plaintiff may reply ſuch ſubſequent 
demand and refuſal by the defendant, which, if 


proved, plaintiff muſt have a verdict. 


Tf plaintiff take If the plaintiff take iſſue on the tender only, he 


2 ten muſt not take the money out of court, for by taking 
take money ove it be admits the ſame to be right; and judgment is 


of court; but he given for the defendant to go quit as to that plea; 


may proceedon but if he take the money out, and means to pro- 


| iſſue f. x 
272 ceed for further damages, he may enter an acquittal 


as to the tender, and proceed on the general iſſue tor 
the reſidue. Sb N 
Tender kp Tender of amends may be made by juſtices of 
Juſtices, the peace within a month after notice given of an 
action intended to be brought againſt them for any 
thing done by them in the execution of their office, 
and they may plead the ſame with Not Guilty, and 


any other plea, with leave of the court; and in 
| , 10 5 ca 


Loom vSC AL byes a EE SIE" 


ew 


Tender. | 


caſe they ſhall neglect to make ſuck tender, they | 
may, before iſſue joined, pay money into court. 


24 Geo. 2. c. 44. J. 24. Before a juſtice is allowed 


to pay money into court, on an action for falſe im- 


priſonment, it muſt appear that he is ſued as a juſ- 


tice, for ſome miſbehaviour in his office. 2 Black. 
Rep. 859. Caſbourn v. Ball. 


The defendant may, to a treſpaſs quare clauſum 


fregit, plead a diſclaimer, and that the treſpaſs was 


by negligence, or involuntary, and tender of ſuffi- 
cient amends before action brought; whereupon, 
or on ſome of them, the plaintiff ſhall be enforced 
to join iſlue, Stat. 21 Fac. 1. c. 16. 6 

Tender may be made before action, for any un- 
lawful act done by a perſon who has diftrained for 
rent juſtly due, 11 Geo, 2. c. 19. / 20. ; likewiſe 
in diſtraining for money juſtly due for the relief of 
the poor. 17 Geo. 2. c. 38. / 10. | 

A tender in any money coined at the Hint 
upon which there is the king's ſtamp, is good; 
for all ſuch money is good in proportion to its 
+ without a proclamation. Salt. 440, Comb. 
b Fo an avowry for damage feaſant in replevin, 
tender muſt be plezded to have been made before 
impounding; for it is not within the /atute of 
Fac. 1. which goes only to treſpaſs, where tender 


of amends may be pleaded to have been made at 


any time before action brought. Leutw. 1596. 

To an avowry for rent, the plaintiff may plead 
a tender and refuſal, without bringing the money 
Into court, becauſe if the diſtreſs were not right- 


fully taken, the defendant muſt anſwer the plaiatiff 


bis damages. Buller's Niſi pri. 60. Salk. 584. 

But if the diſtreſs were rightfully taken, the 
Plaintiff cannot plead tender of rent and coſts, in 
bar of an avowry for rent in any caſe, unleſs the 
diſtreſs was mace of corn, graſs, Oc. growing on 
the premiſes: and then ſuch plea is given by 
11 Geo, 2. c. 19. J 9 | | 

| „ A tender 
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Bank note no 
good tender, 


. 


Bank notes. 


Tender. 


A tender of a bank note as money, is not, ſtrfetly 
ſpesking, a good tender; but if the tenderer offer 
io get money for the note, this makes it a good tender, 


x, Eg. Caf. Ab. 319. Same dettrine by Lord Mansfeld 


at Guildhall, Hil. 16 Geo. 3. | 
This court has never yet determined that a ten. 
der of bank notes is at all events a good tender; 


but if they have been offered, and no objection has 


been made on that account, the K. B, have con- 


ſidered it as a good tender. 3 Term Nep. 554. 


If the money be 
not paid into 
court, 


Tender as to 


part non aff, as 
to refidue, ten» 
der found for def. 
and bal. proved 
under 408. 
defendant ſhall 


dave no coſts, 


if the whole of 
plaintiff's de- 
mand exceed 
428. 


per Buller, 7. Vide 1 Burr. 459. my Inſtr. 5 edit, 
268. N | 
On a plea of tender, if the money be not paid 
into court, the plaintiff may ſign judgment. 
If there is a plea of tender as to part of 2/. 18s. 


and nen aſſumpſit as to the reſidue, and the plea of 


tender being found for the defendant, the balance 


proved on the non ofſumfſit is under 40s. viz, 


75. 64. yet, if that added to the ſum tendered ex- 
ceed 4O5., the defendant, though ſubject to the 
court of conſcience in Midaliſex, is not intitled 
to double coſts, under 23 Geo. 2. c. 33. /. 19. Hea- 
ward v. Hef bins. Dougl. 448. 1 Wulf. 525. If de- 
mand exceed 40s. the inferior court has no juriſ- 
diction. ö | 


t 


pleas in Abatement, 


ND the ſaid Mary in her own proper perſon Coverture plead 
comes and ſays, that ſhe now is, and before ed in abatement, 


the iſſuing forth of the ſaid original writ of the ſaid 
John, was, and ever ſince hath been, covert and 
married to one William Morris, then and ſtill her 
huſband, and living, to wit, at London aforeſaid, in 
the pariſh and ward aforeſaid, and this the ſaid 
Mary is ready to verify; wherefore becauſe the 


ſaid William Morris is not named in the ſaid writ, 


the ſaid Mary prays judgment thereof, and that th 
ſame may be quaſhed, &c, | 6. B. 
For other pleas, vide my Inſir. 5 edit. 269. 


The defendant is to deliver his plea in writing 


on paper (ſtamped with a treble penny ſtamp) to 
the plaintiff's attorney, R. Mich. 1654. ; and for- 


merly if there was no ſuch attorney to be found, or 


being found refuſeth to accept it, then the plea 
might be filed in the office, Jbid. N. B. But now 
the practice is either way. 


Pleas in abatement are to be ſigned by a ſerjeant; 


fee 103. 64. 


C: Fobn Lee, Plaintiff, 
In the Common Pleas, and 
Mary Nix, Deſendant. 


Mary Nix, of, &c. the defendant in this cauſe, 


maketh oath and ſaith, That the plea hereto an- 


nexed is true in ſubſtance, and matter of faQ. 
Sworn, Ec. - Mary Nix. 


To be ſworn before a judge, and ingroſſed on a 
_ ſix- penny ſtamped paper, and annexed to the 
plea, | | 


An affidavit made by the attorney was held ſuf- 


Affidavit. 


ficient, the ſtatute requiring only probable cauſe to 


ſhewa, Barn. 344. Pract. Reg. 6. | 
How 
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Caſſit ur breve, 


Entry of caſſetur 
breves 


coſts on either 
fides 


Pleas in Abatement. 


How to enter a caſſetur breve in caſe the plea filed 
be true. Get a roll from the prothonotaries of the 
term declaration is of, and enter the whole decla. 
ration and plea thereon, and at the foot of the ple; 
enter the caſſetur breve thus: | 

And thereupon the ſaid T. V. ſays, That he 
cannot deny the ſaid exceptions of the ſaid J. R. 
above by his plea taken to his ſaid writ, but admits 


the ſame to be true; therefore it is conſidered b 


the court here, that the ſaid writ of the ſaid 7. /. 
be quaſhed, c. 

Take the ſame to the prothonotaries office and 
docket it, pay for the entries 8d. per ſheet, then 
ſue out a new writ. | 

This need not now be done; the declaration 
may be amended on payment of coſts, and defend- 
ant to plead de novo; in caſe the defendant be ſued 
by a wrong name, by a judge's order. 


t 52 1 
General Jſſues. 


HE general iſſue, or general plea, is, what General iſſues. 
traverſes, thwarts, and denies at once the 
whole declaration, without offering any ſpecial 
matter whereby to evade it; as in treſpaſs either vi 
tt armis, or on the caſe non culpabilis, not guilty; in 
debt upon contract, nil debit, he owes nothing; in 
debt on bond, non eff fafum, it is not his deed, or 
on an aſſumpſit, non aſſumpſit, he made no ſuch 
promiſe, Or in a real action, nul tort, no wrong 
done; nul diſſeiſin, no diſſeiſin; and in a writ of 
right the miſe or iſſue is, that the tenant has more 
right to hold, than the demandant has to demand. 
Theſe pleas are called the general iſſue, becauſe by 
importing an abſolute and general denial of what is 
alledged in the declaration, they amount at once to 
an iſſue, by which is meant a fact affirmed on the 
one ſide, and denied on the other. _ 

No general iſſue need be ſigned by a ſerjeant, 
but it is to be ingroſſed and delivered to the attor- 
ney for the plaintiff on a treble penny ſtamped _ 
paper, or it may be filed with the. prothonotaries, 
pay 25. | 98 f . 

And the ſaid John, by R. C. his attorney, comes Non affumplit, 
and defends the wrong and injury, when, &c, and | 
ſays, that he did not undertake and promiſe, in 
manner and form as the ſaid A. B. hath above there» 
of complained againſt him, and of this he puts him- 

{elf upon the country, c. | 

And the ſaid John, by R. C. his attorney, comes Non et fadtum. 
and defends the wrong and injury, when, c. and  _ 
ſays, that the ſaid writing obligatory (or indenture) | 
1s not his deed; and of this he puts himſelf upon 
the country, &c, | | 
And ſays, that he does not owe to the ſaid plain= Mil debet. 
tif the ſaid 1001. or any part thereof, in manner 
ad form as the ſaid Richard hath above thereof 

complained 
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Nil debet to a 
qui tam action. 


Non aſſumpfit 
tell atoris. 


Non detinet. 


Nor guilty in 
treſpaſs, 


Not guilty in 
treſpaſ: and 
aſſault. 


Not guilty in 


caſe, 


Non aſfumpfit 


and notice of 


| ſet - off. | 


ſelf upon the country, &c. 


as the ſaid Richard hath above thereof complained 


dertake or promiſe, in manner and form as the 


the ſaid Richard hath above thereof complained 


form as the ſaid Richard hath above thereof com- 


and form as the ſaid Richard hath above thereof 


laid to his charge, in manner and form as the ſaid 


"tie, 


thereof complained againſt him; and of this It 


General Jſues. 


complained againſt him ; and of this he puts him. 7 

That he doth not owe to our ſaid tord the king, 
and to the ſaid Richard, who ſues as aforeſaid, the 
ſaid 100. or any part thereof, in manner and form 


againſt him ; and of this he puts himſelf upon the 
country, Cc. 1 | 
That the ſaid 4. B. in his life-time did not un. 


faid Richard hath above thereof complained againſt 
bim; and of this he puts himſelf upon the country, 

That he doth not detain from the ſaid Richard 
the ſaid indenture of Jeaſe, in manner and form az 


againſt him; and of this he puts himſelf upon the 
country, fc. 5 | | 
That he is not guilty of the ſuppoſed treſpaſs 
aforeſaid above laid to his charge, in manner and 


plained againft him; and of this he puts himſelf 
upon. the country, &c. 

That he is not guilty of the ſuppoſed treſpaſs 
and aſſault, above laid to his charge, in manner 


complained againſt him; and of this he puts him- 
ſelf upon the country, &c. £ | 
That he is not guilty of the premiſes abore 


Richard bath above thereof complained apaink 
him ; and of this he puts himſelf upon the country, 


And the faid F,hn, by J. S. his attorney, comes 
and defends the wrong and injury, when, &c. and 
ſays, that he did not promiſe and undertake, i 
manner and form as the ſaid Benjamin hath abote 


puts himſelf upon the country, Oc. 
| I 


General Iſſues, 333 
; jn the Common Pleas. | 
Benjamin Philpot, Plaintiff, 
y | | Between and 
5 John Shears, Defendant. 
m 
d Take notice, that the above defendant will at Notice of ſet-off 
je the trial of this cauſe give in evidence, and inſiſt, for work and 
that the plaintiff before, and at the time of the com- — | 
Ne mencement of this ſuit, was, and til] is indebted : 
he unto the ſaid defendant in the ſum of 200/. for the | 
k uſe and hire of divers horſes, mares, and geldings, 


75 by him the ſaid defendant let to hire to the ſaid 
| plaintiff, and at his requeſt, and for the carriage of 


rd divers goods, wares, and merchandizes of the ſaid 
25 plaintiff, at his like requeſt, in divers waggons, 
je carts, and other carriages of the ſaid defendant, and 
the at his like requeſt ; and for the work and labour of 

the ſaid defendant by him and his ſervants, with his 
af horſes, carts, waggons, and other carriages done 
and and performed for the ſaid plaintiff, and at his like 
m · tequeſt; and alſo for the work and labour, care 
(elf and diligence of the ſaid defendant, by him before 


then done and performed for the ſaid plaintiff, and 
at his like requeſt; and alſo for money paid, laid 
Out, and expended by the defendant for the ſaid 
plaintiff, and at his like requeſt z and for money by 
the ſaid defendant before then lent and advanced to 
ne ſaid plaintiff, and at his like requeſt; and for 
oney by the ſaid plaintiff had and received to and 
or the uſe of the ſaid defendant, and for divers 
zoods, wares, and merchandizes by the ſaid de- 
endant before that time ſold and delivered to the 
ud plaintiff, and at his requeſt; and for money 
ue and owing from the ſaid plaintiff to the ſaid 


, and efendant upon an account ſtated between them; 
e, n hich (aid ſum of 200/. is ſtill due and owing 
above rom the (aid plaintiff to the ſaid defendant ; and 
is be Nut of which ſum of money he the ſaid defendant 


ill at the trial of this cauſe, ſet off and allow to 
ne ſaid plaintiff ſo much againſt any demand of 
be (aid plaintiff, to be proved at the ſaid trial, 
| as 
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General Iſſues. 
as will be ſufficient to ſatisfy and diſcharge ſuch 


demand, purſuant to the ſtatute in ſuch caſe made 
and provided. Dated' the 11th day of November 


1793. | | 
| Yours, &c, | 

To Mr, A. B. Plain- J. S. Defendant' | 
tiff's Attorney, Attorney, 


A plea of ſet-off that plaintiff was indebted to 


the defendant at the time of the plea pleaded, is 


bad; it ſhould ſtate that he was indebted 4 
the time of the commencement of the action. Pu 
Buller . Fe ; 

For a ſet-off for money due on a judgment in 
the King Bench, vide my Inſir. 5 edit. 274. 


[335] 


Special Pleas, 


ND the ſaid John, by Fo B. his attorney, Non aſumpſit, 
A comes and defends the wrong and injury, and the fatute 
when, Fc. and ſays, That he did not undertake and of limitations. 
promiſe, in manner and form as the ſaid Richard 


. hath above thereof complained againſt him ; and 
* of this he puts himſelf upon the country, &c, 
i And for further plea in his behalf, the ſaid Fohn, 


by leave of the court here, for this purpoſe firſt had is 3 by 
and obtained according to the form of the ſtatute _ 
in ſuch caſe made and provided, ſays, that the {aid 
Richard ought not to have or maintain his aforeſaid 
ation thereof againſt him the ſaid John, becauſe 

he ſays, that he did not undertake or promiſe at any 

time within ſix years next before the day of ſuing 

out of the original writ of the ſaid Richard, in 

manner and form as the ſaid Richard hath above 

thereof complained againſt him; and this the ſaid 

john is ready to verify; wherefore he prays 
judgment, if the ſaid Richard ought to have or 


maintain his aforeſaid action thereof againſt him, 
Wein » 


And the ſaid Richard as to the ſaid plea of the Replications 
ſud John by him firſt above pleaded in bar, and 
whereof the ſaid Fohn bath put himſelf on the 
country, he the ſaid Richard doth the like, oc, 
nd the ſaid Richard, as to the ſaid plea of the 
Jad John, by him ſecondly above pleaded in bar, 
aus, that he ought not to be barred from having 
maintaining his aforeſaid action thereof againſt 
im, becauſe he ſays, that the ſaid John did, with- 
a fix years next before the day of ſuing forth the 
ad Original writ of him the ſaid Richard, to wit, | 
n the day of in the year of our o de gened by 
od 1793, at Meſiminſter aforeſaid, undertake and a ſerjeant, 
ſomiſe in manner and form as the ſaid Richard 
th above thereof complained againſt him; _ 

| this 


above joined, the ſheriff is commanded, that he 


Plea of ſet-off 
for money lent, 
paid, laid out, 
and had and re- 
ceived. 


the ſum of 100 l. of lawful money of Great Britain, 27 


To be Gened, 


the ſaid Richard the full amount of the ſaid da- 


Special Pleas. 


this he prays may be inquired of by the country 
And the ſaid John doth the like, &c. Therefore 
as well to try this iſſue, as the ſaid other iſſue 


cauſe to come here, in eight days of the purifica. 
tion, twelve, &c. by whom, &c. and who neither, 
Sc. to recognize, &c, becauſe as well, &c, C. R. 

And the ſaid Fohn, by R. P. his attorney, comes 
and defends the wrong and injury, when, &c, and 


ſays, that the ſaid Richard ought not to have his 

aforeſaid action thereof maintained againſt him, be- 

cauſe he ſays, that the ſaid Richard, before and at 

the time of the ſuing forth of the original writ of 

the ſaid Richard againſt the ſaid John, that is to i 

ſay, on the firſt day of June, in the year of our f 
W 


Lord 1793, at W:/tmin/ter aforeſaid, in the county 
of Middleſex, was and {till is indebted to the ſaid w 
John in a large ſum cf money, (that is to ſay,) in 


for ſo much money by the ſaid hn to the ſaid be 
Richard, before then lent and advanced to the ſaid 
Richard, and at his ſpecial inſtance and requeſt; 
and in the further ſum of 1001. of like lawful 
money, for ſo much money before that time, paid, 
laid out and expended by the ſaid Jahn, ſor the 
ſaid Richard, and at his ſpecial inſtance and te- 
queſt; and in the further ſum of 1000. of like law- 
ful money, for money by the ſaid Richard before 
that time had and received, to and for the uſe of 
the ſaid Fohn. And the ſaid Fohn further ſays, 
that the ſaid ſeveral ſums of money ſo due and 
owing fiom the ſaid Richard to the ſaid John, 3 
aforeſaid, excced the damages ſuſtained by the ſaid 
Richard by reaſon of the not performing the ſaid 
ſeveral promiſes and undertakings of the ſaid Joh 
in the ſaid declaration mentioned; and that out of 
the ſaid ſeveral ſums of money, he the ſaid Fein 
is willing, and hereby offers to ſet-off and allow to 


mages according to the form of the ſtatute, &. 


and this the ſaid John is ready to verify. * 
Ole 


7 ow 


# 


fore he prays judgment, if the ſaid Richard ought . 
to have his aforeſaid” ation therefore maintained 
againſt him, «t I TO Pp, - 
And the ſaid Richard ſays, That he, by reaſon Replication 
of any thing by the ſaid John above in p al- 8 


ſeoged, ought not to be barred from having and 

; maintaining his »foreſaid action thereof againſt the 

: ſaid John, becauſe he ſays, that he the ſaid Richard 

| was not, nor is indebted to the ſaid Jahn in man- 

5 ner 20d form as the ſaid John hath in his aforeſaid 

: plea avove alledged ; and this he_the ſaid Richard. c 
t prajs may be inquired of by the country; and the 

f {2id John doth the like, Sc. Therefore the ſheriff 

) is commanded, that he cauſe to come here, in MN 

r in eight days of the purification, twelve, Cc. by 

y. whom, &c, and who neither, &c, becauſe as 

4 well, Fc. ES Tn . 333 | 
n Plea of ſatisfaction is in my Ir. Cler. X. B. e 
8 277. 5 edit. As alſo the replication which muſt 

id be ſigned by n fer ?˙:d ł ü . | | 
id And the ſaid 7. by A. B. his attornev, comes and Plea of tende 
t; defends the wrong and injury, when, Sc.; and as to the whole 

'ul to the hid ee promiles and undertakings in the hey ” 47 
id, aid declaration mentioned, except as to 4/7. and s. the Stag 
he parcel of the ſaid ſeveral ſums of money in the ſaid 
1. declaration mentioned, ſays, That he did not un- 

1 dertake and promiſe, in manner and form as the 

ore ſaid F. hath above thereof complained againſt 

of him; and of this he puts himſelf upon the country: | 
105 And as to the ſaid 40. and 45. parcel of the ſaid ſeveral N. B. This is 
and lums of money in the ſaid declaration mentioned, the now the general 
- ſaid T. ſays, That the ſaid J. ought not to F 
ſaid maintain his aforeſaid action in this behalf againſt A 

ſaid him the ſaid T. to recover any further damages | 

ohn than the ſaid 41. and 45. in this behalf, becauſe he 

it of lays, That he the ſaid T. always, from the time 

Jh © making the ſaid ſeveral promiſes and undertak- 

W to ings in the ſaid declatation mentioned, as to the 

4+ i %. and 45. always hitherto was, and ſtill is, 

Ee. ready to pay to the ſaid J. the ſaid ſum of 47. 

here- 


and 45,3 and that he the ſaid T. before the ſuing 
A forth 
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The diy may be 
ſtated under a 


To be ſigned by 
a ſetjeant. 


Replication iſſue 
on the non- aſ- 
ſumpſit, and de- 
nying the tender. 


To be figned. 


— 


Tf the plaintiff 
accepts the mo- 
ney, and goes for 
further damages, 
then he mult te- 
ply thus, 


N. B. No ſer» 
jeant's hand 
| neceilary, 


Spetial Pleas, 


forth of the original writ of the ſaid J. to wit, on 


the 22d day of April, in the ſaid year of our Lord 


1793, at, &c. in the ſaid county, tendered and of. 
fered to pay to the ſaid J. the ſaid 41. and 43.; 
which ſaid 41. and 4s. the ſaid J. then and there 
wholly refuſed to receive from the ſaid T.; and the 
ſaid 7. now brings the ſaid 4 J. and 4s. here into 


court, ready to be paid to the ſaid F. if he the ſaid 


F. will accept the ſame; and this he is ready to 
verify; wherefore he prays judgment, if the ſaid 
F. ought to have or maintain his aforeſaid action 
thereof againſt him, to recover any more or preater 
damages than the ſaid 4/, and 4s. in this behalf, 
Ec. | | G. B, 
And the ſaid J. as to the ſaid plea of the ſaid 
T. and whereof he hath put himſelf upon the coun- 
try, he the ſaid J. doth the like, c. And the 
ſaid J. as to the ſaid plea of the ſaid T. by him 
above pleaded, as to the ſaid 41. and 45. parcel of 
the ſaid ſeveral ſums of money in the ſaid declara- 
tion mentioned, ſays, That he, by reaſon of any 
thing in that plea above alledged, ought not to be 
barred from having and maintaining his aforeſaid 
action thereof againſt him to recover his full da- 
mages in this behalf; becauſe he ſays, that the ſaid 
T. did not tender or offer to pay to the ſaid J. the 
faid 41. and 4s. in manner and form as the ſaid 7. 
bath above in pleading alledged ; and this he prays 
may be inquired of by the country; and the ſaid 
T. doth the like, &c. Therefore, Sc, © 

And the ſaid J. as to the ſaid plea of the faid 


T. and whereof he hath put himſelf upon the coun- 


try, he the ſaid J. doth the like, Cc. And as to 
the ſaid 4/. and 4s. ſo tendered and paid into court 
as aforeſaid, he the ſaid J. freely takes and accepts 
out of court here ; therefore, as to the ſaid 4/. and 
4s. the ſaid J. is ſatisfied: and as to the trial of 
the iſſue above joined between the parties aforeſaid, 
the ſheriff is commanded, that he cauſe to come 
here on, &c. twelve, &c, by whom, Cc. and who 
neither, &c, becauſe as well, &c. N and 


Spetial Pleas: 229 
And the ſaid Roger by J. S. his attorney, comes Plea of a judg- 
and defends the wrong and injury when, Cc. and mm r 
fays, that the ſaid Charles ought not to have or mmm oh 

maintain his aforeſaid action thereof againſt him; 

becauſe he ſays, that heretofore, to wit, in Trinity 

term, in the 33d year of his preſent majeſty's 

reign, the ſaid Charles impleaded the ſaid Roger in 

the court of our lord the king, before the king | 
| himſelf, in a certain plea of treſpaſs on the caſe on To be ſned. 

promiſes, to the damage of the ſaid Charles of 60 l. 1 


on occaſion of the not performing the very ſame 
identical promiſes and undertakings in the ſaid de- 
, claration mentioned, and ſuch proceedings were 
. thereupon had, in the ſid court of our ſaid lord the 
0 king, before the king himſelf, at Weſiminſter: that 
8 afterwards, to wit, in that very ſame Trinity term, 
e in the 33d year aforeſaid, the ſaid Charles, by the 
n conſideration and judgment of the ſaid court, reco- 
of vered againſt the ſaid Roger in that plea, 6o/. for 
a= his damages which he had ſuſtained, on occaſion 
U of the not performing the ſaid promiſes and under- 
be takings in the ſaid declaration mentioned, and | 
id whereof the ſaid Roger was convicted, as by the re- 
2. cord and proceedings remaining in the ſaid court | 
aid of our ſaid lord the king, before the king himſelf, | 
73 at Mæſtminſter aforeſaid, more fully appears; which | 


— non 4 


faid judgment ſtill remains in full force, ſtrength, 
and effect, not in the leaſt vacated, ſet aſide, paid 
off, annulled, ſatisfied, or diſcharged, and this he is 
ready to verify by the ſaid record ; wherefore he 
prays judgment, if the ſaid Charles ought to have 
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un- his aforeſaid action thereof maintained againſt 

d 10 him, Se. „ 1 

ourt And the ſaid Charles, as to the ſaid plea of the Replication: 9 
wr ſaid Roger, by him above pleaded, ſays, That he, i 


by any thing in the above plea alledged, ought not 

to de barred from having or maintaining his afore- 

ſaid action thereof againſt him the ſaid Reger, be- yy B. This in 4 
cauſe he ſays, that there is not any ſuch record of complete ifſue 
the ſaid recovery againſt the ſaid Roger at the ſuit —_— 
of him the ſaid Charles, remaining in the ſaid _ — . 
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courſe, and need of our ſaid lord the king, before the king himflf, 
= oy % Io at YY/eflmin/ler aforeſaid, as he the ſaid Roger hath 
4 316. above in pleading alledged; and this he the ſaid 
| Churles is ready to verify; wherefore he prays 
judgment, and his damages, by occaſion of the 
premiſes aforeſaid, to be adjudged to him, &c,; 
and hereupon the ſaid Roger is commanded, by the 
ſaid court here, that he have the ſaid record here in 
eight days of St. Martin at his peril ; the ſame day 
is given to the ſaid Charles here, &c. 
P'ea of bank - And the faid C. by &. U. his attorney comes and 
rvuptey in defend defends the wrong and injury when, Cc. and ſays, 
. That the ſaid W. ought not to have or maintain 
his aforeſaid action thereof againit him, becauſe he 
Te be figned. ſays that he the ſaid C. after the making of the 
ſaid ſeveral promiſes and undertakings in the ſaid 
declaration mentioned, and before the ſuing forth of 
the original writ of the ſaid J. to wit, on the firſt 
day of Vg, in the year of our Lord 1793, to 
wit, at L:ndon afureſaid, in, &c, became a bank- 
rupt, within the intent and meaning of the ſeveral 
ſtatutes made concerning bankrupts; and that the 
ſeveral cauſes of action aforeſazd, in the ſaid decla- 
ration mentioned, accrued, and each and every of 
| them did accrue, before ſuch time as he the ſaid 
C. became a bankrupt, to wit, at Londen aforeſaid, 
in, &c, and of this he puts himſelf upon the coun- 
try, Sc. 

By Stat. 5 Geo. 2. c. 30. /. 7. The bankrupt 
may plead this plea generally: and it muſt con- 
clude to the country. 1 Peere Mill. 249. 10 Med, 
x60, | | h 

Fa And the ſaid James, by Thomas Medley, his attor- 
ea nul liel re- 4 
cord to an efion hey, comes and defends the wrong and injury, 

eon the judgment. when, Oc. and ſays, That the ſaid Joel ought not 
to have or maintain his aforeſaid action thereof 

- againſt him, becauſe he ſays that there is not an) 

ſuch record of the recovery againſt him the ſaid 

Need not have James, at the ſuit of the taid Veel, remaining in 

ſeriean''s hand, the ſaid court of the bench aforeſaid, at Ye/tmin/irr 


> Stack, Rep, aforeſaid, in manner and form as the ſaid Joel bath 
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above in that behalf alledged againſt him the ſaid 
James; and this he is ready to verify; wherefore 
he prays judgment, if the ſaid Joel ought to have 
or maintain his aforeſaid action thereof againſt 
him, &c. 1 
And the ſaid Joel ſays, That he, by reaſon of Replication, 

any thing by the ſaid James in his ſaid plea above 
alledged, ought not to be barred from having or 
maintaining bis aforeſaid action thereof againſt him 
the ſaid James, becauſe he ſays, that there is ſuch 
a record of recovery againſt him the ſaid James 
at the ſuit of the ſaid Joel, remaining in the ſaid 
court of the bench aforeſaid, as the ſaid *Foel hath 
above in that behalf alledged ; and this he the ſaid 
Joel is ready to verify by the ſaid record, and prays 
that the ſame may be inſpected, c.; and becauſe. 
the ſaid Zoe! hath not here ready the ſaid record to 

| be produced, day is given to the ſaid Joel here 

7 until on the morrow of St. MAartin, to have the 
ſame ready to be produced; the ſame day is given 


| to the ſaid James here, &c, 1 
1 If a rejoinder merely concludes to the country, 
. a 2 ſimiliter, no occaſion for a ſerjeant's hand. 


[ 342 ] 
Iſſue of Nul tiel Record, 


Proceedings on an Iſſue of Nul tiel Record, on a Plea 
of a 'Fudgment recovered in another Court. 


When the iſſue W HERE the judgment upon an iſſue of nul 
en bg" eee tie l record is final, the rule ſhould be, “ un- 
rule ia, « leſs cauſe within four days, that the . defendant 
N may have that time to move in arreſt of judg- 
ment; but where the judgment is interlocutory 
that reaſon fails, and a rule peremprory is given by 
the ſecondary, becauſe the defendant may move 
in arreſt of judgment after the inquiry executed, 
Where the proceeding is by original, and a general 
return day is given to bring in the record, the de- 


at the riſing of the court on that day; and if he fail, 
the rule for judgment ſhould be, ** unleſs cauſe on 
* the appearance day of that general return,” and 
the record may be brought in on that or any in- 


But where the proceeding is by bill againſt an at- 
torney, and the day given to bring in the record 
is a day certain, the record cannot be brought in 
after that day; but on that day, at the riſing of 


the record; and if he fail, the court will appoint 


niſi cauſa. Ibid. Plaintiff delivered the book, and 
gave himſelf a day to bring in the record, viz. tres 
Trin. Fuly 8th, but did not bring in the record on 
that day. July gth, plaintiff offered the record, 


— the court. Calverag v. Pinbero. Barnes 343. 
Of giving the You may give the day in a replication if action be 
day in the repli- by original on a general return day yourſelf, fo as 
as be you make it four days after the delivery of the iſſue; 
and ſo if the action be by bill, 


fendant ought to be called to bring in the record 


tervening day. Hopkins v. Knapp. Barnes 264. 


A ic enn A IL 


the court, defendant ought to be called to bring in 


the day to be inſerted in the rule for judgment, 


and moved it might be read, which was refuſed by 


Upon 


pon 


Jſue of Nul tiel Record, 


Upon delivery of the iſſue of nul tiel record, which 
is iagroſſed on treble penny ſtamp paper, if the 
action be in caſe, you may indorſe thereon, 
« That in caſe judgment be given for the plaintiff, a 
« qrit of inquiry will be executed on ſuch a day,” as 
well as upon a joinder in demurrer. Prag. Reg. 


fendant's attorney does not pay for ſame, ſign judge 
ment, If he pays for the iſſue, then get a roll from 
the prothonotaries of the ſame term iſſue is joined; 
enter the whole iſſue thereon, file warrants of at- 
torney; then take the roll to the prothonotaries, 
pay for the entries according to the length or count, 
and docket ſame; leave it with Mr. Sherwood, with 
a fee of 35. 4d. who will take ſuch roll to /eſtmin- 
„er; the ſecondary will then order the crier to call 
the defendant to produce the record mentioned in 
the plea ; at night draw up rule with the ſecondary, 
pay 8s. 64; take a treble penny ſtamp paper, enter 


part of the declaration thereon, and then go to the 


notice is given on the back of the iſſue; but if not, 


Pg 


prothonotaries, and the clerk will ſign interlocutory 
judgment; pay prothonotary 25. clerk of the 
judgments 25.3 then proceed to execute inquiry, if 


you will then give notice forthwith, and proceed as 
under title Interlocutory Fadgment, ; 

But now if the action be on a note or bill of ex- 
change, the court will on motion refer it to the 
prothonotary to aſcertain the damages, and calcu- 
late intereſt without a writ of inquiry. Longman v. 
Fenn. 1 H. Black. Rep. 541. This ſhould be made 
on an affidavit of the facts. Same in K. B. Dougl, 


343 


How to proceed 
where the action 
is in caſe, 


C. P. 443. Long v. Ling wood. And if the de- 


316. So you may proceed as you think proper, 


either this way, or by writ of inquiry. | 
Ik che aQiion be in debt, enter the proceedings on 
the rol] as before; file warrants of attorney, and 
docket ſame on the day given by the record ; let 
. Sherwood brirg down the roll to Veſtminſler, 
as before. In the evening, the ſecondary will 
draw up a rule for judgment, which expires in 
four days; he certifies on the rule that no cauſe 
| 2 4 „ hath 


If in debt. 


Illue of Nul tiel Record, 


hath been ſhewn; pay him 15. then ſign your 
judgment on a double half. crown ſtamp paper; 
tax the coſts, and ſue out execution. The ſecon- 
dary fit certifies upon the rule, at the expiration of 
the four days, that no cauſe hath been fhewn ; which 
certificate you produce 79 the prothonotaries clerk at 


the lime of ſigning judgment, 


IL. fon: 
ans ++ 
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On a Fla of Nul tiel Record to an Aion of Dit 
bn the Fudgment in this Court. 


— mote ug ag es "Ria, 
> ain” >; 7 
a REST Eat 


A matter of record is of ſo high a nature that it 
ſhall be tiied only by itſelf ; and therefore if an ac- 
tion be brought on a judgment and ul tel record be 
pleaded, it ſhall be tried by the record itſelf, 2 Rol. 
574. 9 Co. 25. a, And if the iſſue be upon nul 
tiel record where the record is alledged in the ſame 
court, day ſhall be given in the replication for in- 
ſpection. If a record has not a material variance, 
it is not a failure of record, 2 Gro. 32. Pl. Com. 
14. b, 3 Mod. 228. Barn. 274. Str. 889. Hi, 
179. Caſes Temp. Hard. 131. But if there be a 
material variance, as debt on judgment of Hi. T. 
it appears to be a judgment of Ea/ter, it will be a 
failure of record. Fort 353. Vide Str. 892. 106g. 

but 945: | ans 
How to proceed, Upon delivery of the iſſue, enter the proceedings 
on the roll, and docket ſame; which being done on 

the day given by the record, have the roll of the 

judgment upan which you declare ready filed in the 

treaſury ; ſpeak to Mr. Hopkins, or one of the criers, 

to bring ſame into court; pay him 64. Mr, Stubbs 

25.; then the ſecondary on reading the iſſue joined, 

and the roll upon whici the action is founded, 

w1ll, in the evening, draw up a rule for judgment, 

which expires in four days; pay him 85. file wat- 

rants of attorney; the clerk then will mark the 
judgment paper, which muſt be on a double 25. 64. 

ſtamp paper, and ſign judgment at the protho- 
notaries on a double half-crown ſtamp paper; 


Pay 


244. If the officer does not, there ſhall be a rule 


Idue of Nul tiel Record. = 7 


pay prothonotaries 35. 4d. clerk of the judg- 
ments 25. | | | | 
V. B. Where any perſon pleads a judgment or Term and num- 
matter of record in the ſame court, the party ſo ages 
pleading the ſame hall, upon demand, give the at- 
torney for the plaintiff a note in writing of the 
term and number roll whereon ſuch judgment or 
matter of record is entered and filed; and in de- 
fault thereof, ſuch plea is not to be received, | 
The defendant pleaded fa recovery in the ſame 17 prior recovery 
court, inſtead of replying nul tiel record, the plain- ” _ court is 
tif obtained a rule for the plea to be rejected, un- ** 25 
leſs oyer was given of the judgment according to 
Carthew, 453. 517. Hunter v. Wiſeman. 2 Str. 


23. 

Upon the iſſue of nul tiel record, if the record be County palatine. 
in a county palatine, there ſhall be a writ to the 
chamberlain to certify, &c, Cliff, Ent. 148. 3 the 
like if it be in an inferior coutt, Bro. Vad. Mecum, 


for that purpoſe, Palm, 562. | | 
The Court of Chancery may ifſue a certiorari to Certiorari, | 
the King's Bench as if debt brought in the Common 
Plezs, upon a judgment in the B. R. defendant 
pleads nul tiel record, the plaintiff may have a certio- 
ruri out of Chancery to ſend the record thither ; 
and the ſame may be ſent after by miitimus into 
the Common Pleas, notwithſtanding the general 
rule, that a record in B. R. ſhall not be moved out 
of that court into any other court. Cro, Car. 297. 
Dy. 187. Vide 2 Saund. 344. Vide San. 97. 99. 
N. B. The certiorari muſt firſt be made out and 
returned before a mittimus can iſſue, | 
In this court you cannot, after once a plea has 
been pleaded, plead any other, asyou do in the 
King's Bench, without ſpecial leave of the court, 
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Veplication, Rejoinder, & 


To compel 
plaintiff to 
reply, &c. 


L 346 J 


HERE is no preciſe time fixed for replying, 


rejoining, c. the party who is to do the 20 10 
gives a rule for that purpoſe, and the other mull, * 
within four days, reply, Sc.; if not, a demand "R 
being made in writing, judgment of nenpres, for N 
want thereof, may be ſigned; and in order to com- A 
pel the plaintiff to reply, &c. a rule is to be given 
for that purpoſe, thus, Denn v. Fenn. Rule to reþh, a 
A. K. attorney. T ake this to the ſecondary's office, = 


Demand, 


If no proceeding 
tor four terms, 


Within what 


time a rule may 


de given. 


Rejoining gratis. 


No leave to reply 
ſeveral matters, 


attorney as in other caſes, 


Mr. Skinn, pay 15. 10 d. which expires in faur 
days (it the proceedings have not laid dormant four 2 
terms); then make a demand thus: | 


In the Common Pleas, Denn v. Fenn. The defendant 
demands a replication in this cauſe, by yours, Sc, 


A. K. Attorney for the Defendant, 


When the time is expired, and the replication is 


not delivered, ſearch firſt at the prothonotarics 
office, if filed; if not, ſign judgment of nonpros on 
a double half-crown ſtamp paper; file warrants of 


If no proceedings have been had for four term, 
then there muſt be a whole term's rule to reply 
given, Cc. in the ſame manner as is ſtated on 
a rule to plead after four terms, p. 281. (unlels the 
cauſe bas been ſtaid by injunction or privilege); 
and it muſt be given before the efſoign day. Ihe 
rule to be given the day after the end of the term. 
A rule to reply, rejoin, &c, may be given at any 
time in term, or within /ixteen days after, unleſs in 

Eaſter term, then in ten days. 55 
By rejoining gratis is meant rejoining without 
the common four days rule to rejoin, Maurice i. 

Engier. Barnes 271. | 

You cannot have leave to reply ſeveral matters; 
courts have never conſtrued the Hat. 46 5 Au. 
| 7 


. IS 


Replication, Rejoinder, &c. 247 


to extend to other pleadings than pleas. Barnes 364. 
Whitby v. Chapman. 
1 | But in replevin you muſt have a rule to plead in 
bar ſeveral matters. yu 
Proceed in the ſame way to urge defendant to 
© rejoin, plaintiff to ſurrejoin, and ſo on till the iſſue 
be joined, | | | 
N. B. If you want time to reply, c. a judge's 
nd ſummons may be had for that purpoſe, and draw up : 
the order as in other caſes. i | 
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b In the K. B. a rule to reply is given by the King's Bench, 1 
0 matter, and entered with the clerk of the rule; . my 
y, and afterwards a copy of the rule is ſerved on de- | 5 
ts fendant's attorney, but no demand of replication is 3 
0 , f — 5 | 355 
2 made, the copy of the rule being deemed ſufficient. 1 
; Vide my 5 edit. 287, 5 | TK 
. 
n is | 9 
ries IM 
" 1 
m as 
al | A 
on Bs 
wy AM 
2 1 
Tbe 4 Li 
m. 1 
oy 60 
s in 5 
out * 
2 V, 1 
2 R. 1 
ers; 8-26 
Ann. TROY 
to | 


1 


th 

Demurrer. 0 

er con- * has been already obſerved in the hiſtoric 4 
Eclſ=s the facts part of the proceedings in this court, that a de. As 
es. _ murrer confeſſes the facts as ſtated by the Oppoſite * 
5 edit. 294. party to be true; but denies that by the law ariſing . 
| upon thoſe facis, any injury is done to the plain. 
tiff, or that the defendant has made out a leit. V 

mate excuſe according to the party which firſt ce. hs 

murs, demoratur, reſts or abides upon the point in wy 

queſtion. p. 57. . 5 

Either general or A demurrer is either general or ſpecial, and both "4 


ſpecial. Co Lit, muſt be ſigned by a ſerjeant; and in caſe of excep. 
2. 10 Co. 8 : _ dee 
i tion to the form or manner of pleading, the party 
demurring muſt ſet forth the cauſe of demurrer, ©: 
wherein he apprehends the deficiency to conſit, 
which is called a ſpecial demurrer, R. M. 1654, 
J. 20. ; but by a general demurrer the party doe: 
not ſhew any particular cauſes of demurrer : for i 
in the pleadings a matter is inſufficiently alledyed, 


ſo that the court cannot give certain judgment 7 

upon it, a general demurrer will ſuffice ; and for gebt 

want of ſubſtance a general demurter is good. , inge 

Ol. | 178 

0 A general demurrer confeſſes all matters of 1: 1 

well pleaded. Co. Lit. 72. a, If a man demur T 

ſpecially, he waives all other matters, and reli oer 

upon one particular point. Plow. Com. 66. 4. hold 

After demui rer By ſtatute 27 Eliz. c. 5. It is enacted, that upon 
e __— after demurrer joined, the judges ſhall proceed and right 
Wo 0e- give judgment according as the right ſhall aper perm 
cording to right, without regarding any imperfection, defect, 0 A 
without, &&. want of form in any writ, return, plaint, declariWll n.\q 
tion, or other pleading, proceſs, or cauſe of pve. a 

ceeding (except thoſe only which the party demurti E. 7. 

ſhall ſpectally and particularly ſet down and After 

with his demurrer) ; and that upon ſuch demui penny 

joined and entered, the court ſhall amend all fu ton 


im perlec 


Demurrer. 


imperfections, defects, and wants of form, other 
han thoſe which the party demurring ſhall parti- 
cularly aſſign, 

The cauſes aſſigned on demurrers ought not to 
be involved in general expreſſions of double, nega- 
tve pregnant, uncertain want of form, Ec. but 
ſpecially ſhewn, that the other fide may join in de- 
murrer, amend on paying colts, or diſcontinue. 
Rule MH. 1654. Mills, 29. 

By the 4& 5 Ann. c. 10. No exception ſhall 
de taken on a general demurrer of an immaterial 
traverſe, default of entering pledges upon any bill 
or declaration, default of alledging of the bringing 
into court any bond, bill, indenture, or other deed 


both mentioned in the declaration or other pleading z 
cep. default of alledging of the bringing into court 
ay letters teſtamentary, or letters of adminiſtration, 
+ © BR the omiſſion of vi ef armis, et contra pacem, ot 
pl, either of them; or the want of averment of hoc 
65 poratus efl verificare, or hoc paratus ęſt verificare per 
O85 


| rcardum, or for not alledging prout patet per recor- 
for if dam, ot matters of the like nature. But for theſe 
on Foy ſpecial demurrer muſt be delivered over, 


ment Defendant cannot demur to a declaration in 
oy debt, becauſe it ſtates, he was attached to anſwer 
0h, 


inſtead of ſummoned. Barnard v. Moſs, Hil. T. 
f {ad 


emun 
relie 


189. 184. 
This court never permits a defendant to plead 
over after judgment in demurter, for they always 


J. a hold it ſtrict, per Gould J. Barnard v. Meſs. But 
that vpon payment of coſts, and admitting the plaintiff's 
,d and 


right to the tithes (except the value), defendant was 
pen permitted to plead the general iſſue, 


a, A general demurrer, as well as a ſpecial one, 
: - muſt be ſigned by a ſerjeant ; for the firſt ſuppoſes 
] j 


res] matter of law to be argued, Deuglas v. Child. 


wa E.T. 33 Geo. 3. Allen v. Hall. S. Determ. 
1 Aiter it is ſigned, muſt be engroſſed on a treble 
on penny ſtamp paper, and either filed with the pro- 


taonotaries (or which pay 25.) or delivered over to 


pe! ec 9 the 


1788. GC B. Viae Str. 225 Rep. temp. Hard. 


* 


Theſe exceptions 
ſhall not be re- 
garded on a ge- 
neral demurrers 


Never permit 
defendant ta 
plead over. 


How to engroſs 
and deliver it. 


350 
May amend, 


If plaintiff 
makes up the 
book, | 


Demurrer. 


the oppoſite attorney; if it be a demurrer for want 
of form only, the attorney may, on payment of 
coſts, have leave to amend by a ſummons before 
Judge. - 

If the defendant demurs, and the plaintiff wiſhes 
to proceed to argument, then he makes up the 
book, containing the declaration, demurrer, and 
joinder; delivers it to the attorney on the other 
ſide; who is to pay for ſame after the rate of 
4d. per ſheet, beſides the duty, and alſo for en- 


_ tering his pleadings 8 d. per ſheet, and warrants of 


If defendant de- 


murs to declara- 
tion, he ſhall ac- 
cept notice of 
executing in- 
quiry on back of 
joinder; or 
when plaintiff is 
obliged to de- 
mur to plea, 
then on back of 
ſuch demurrer. 


Judgment for 
not paying for 
iſſue or demurrer 
book, 


£ 


If the plaintiff's 
attorney will not 
deliver the book 
for argument, 

how to proceed, 


attorney. | 

By rule Trin. 10 Geo. 1. It is ordered, that in 
all caſes where the defendant demurs to the plain- 
tiff's declaration, the defendant's attorney, or clerk 
in court, ſhall be obliged to accept of notice of ex- 
ecuting the writ of inquiry on the back of the 
Joinder in demurrer. And in caſe where the de- 
fendant pleads ſuch a dilatory plea that the plaintif 
is obliged to demur to, that in ſuch a caſe the de- 
fendant's attorney, or clerk in court, ſhall be obliged 
to accept of notice of executing a writ of inquiry 
on the back of ſuch demurrer. 

Court held, that in all caſes the plaintiff's attor- 


ney may ſign judgment for refuſing to pay for the 


copy of an iſſue, or demurter book; except where 
the defendant is a priſoner; and in that caſe he 1 
reſtrained from ſigning it only where no attorney 
appears to be concerned for the priſoner. Laun 


v. Hambleton, Cooke's Rep. 35. 


How to proceed on Part of Defendant, 


But if the plaintiff's attorney will not join in de- 
murrer, or deliver the demurrer book with the 
joinder thereon, then, in order to compel him to 
join in demurrer, a rule muſt be given at the ſe 
condaries for that purpoſe (pay 15. 10d.), which 
expires in four days, a demand in writing muſt be 
made thereof the ſame as a replication ; if he de- 
livers the joinder, then, in order to compe] him l 

| | | . 


Demurrer. | 


90 to argument, apply to the ſecondaries for a rule 


to enter the iſſue within four days next after notice, 


or a nonpros will be figned ; ſerve copy on the op- 


poſite attorney. If he enters the iſſue and does 


not proceed to move for a conſilium, you may 
move and proceed to argument the ſame as the 
plaintiff: if he does not enter the iſſue on record 
in time, then ſign a nonpros. 1 


Hou Plaintiff is to proceed, 


The plaintiff's attorney having joined in de- How to proceed 


351 


murrer, and the book delivered, the next ſtep to to argument, 


proceed to argument is to make an entry of the 
whole proceedings on a roll of the ſame term the iſſue 
is joined in demurrer, which you get of the protho- 


notaries ; file warrants of attorney, docket the roll This will fave at 
at prothonotaries, pay for the entries 8 d. per ſheet; the clerle of the 


this done, make a brief on a flip of paper, and jet 


write thereon the name of the cauſe, number roll, 
and the ſerjeant's name, (fee 10s. 6d.) To move 


ants a poſt 


« for & conſilium” (a day for arguing the demurrer); P. 6% 


(peak to Mr, Sherwood to take it to Weſiminſter- 
ball (pay 3s. 44.), and on the motion being handed 


to the ſecondary, he will mark the roll as read in 


curt (pay crier 15.) in the evening go to the ſe- 
condaries office, and get rule drawn up (pay 55.), 
a copy of which ſerve on the defendant's attorney 
and at the time of drawing up the rule, ſet the 
cauſe down for argument with him (pay 15.) ; this 
being done, copies of the demurrer book are to be 
deliyered to the judges, by the plaintiff's attorney, 
purſuant to the following rule; pay judges clerks 
27, each, and copy the book on brief paper, for a 
ſerjeant to argue it. 


If a ſham demurrer be delivered nearly at the end Sham demur, 


of the term, the court will, when you move for a 


ceenſlium, give you the laſt day of term to argue 


ſane; but this muſt be mentioned particularly by 
the ſerjeant. 5 | | 
Of 
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352 | Demurrer, 
Of delivering the Books, 


Copies to be de- Formerly copies of demurrers were to be deli. 
Jivered. vered to the juſtices one week before argument, tuo 
by the plaimiff's attorney, and two by the detend. 
nos attorney. and no argument till the books de- 

If attorney of livefed. Rule E. 27 Car. 2. And in caſe the at- 

either party does torney of either party ſhould not deliver bhocks 23 
not deliver, the . 
other may. t, then if the attorney on the other ſide will 

| deliver books to all the judges three. days at leaſt 

before argument, counſel ſhould be heard on his 

client's behalf at the day appointed, and he ſhould 

be reimburſed the charges of delivering the two 

books, which ought to have been delivered by the 

attorney of the adverſe party; which charges the 

ſaid attorney ſhould be bound to pay up demand 

| | thereof. Ibis But now by rule Mi 6G. 2. 

Now the plain- it is ordered, That the. plaintiff's attorney ſhall 

2 eli z deliver all the deni rer books to the lord chief jultice 

| the demurrer And the reſt of the juſtices of this court, and the 

„ wc ; defendant's attorney ſha'l pay the plaintiff's attor- 

3 . — ney for 1wo of the ſaid books, two days af leaſt be- 

fire the day appointed for arguing ſuch demurrer, ot 

the defendant ſhall not be heard by his counſel 

when his cauſe comes on to be argued, unleſs ſuch 

payment be made as af::reſaid. 


Per Cur, For the future, in all demurrer books 


delivered to the judges, let che counſels” nomes be 
inſerted who ſigned the pleadings, and let the 
number roll and day of argument be ſet down on 
the outſide of each book. Trix. 17 and 18 Geo. 2. 
Barnes 164, | 


Argument, 


If judgment be If on argument judgment goes for the plaintiff, 
for the plaintiff, draw up the rule with the ſecondary, and if ihe 
i: ar 3 action be in caſe, treſpaſs, or the like, the judgment 

is only interlocutory, and not final; enter it on 2 
treble penny ſtamp paper, get it marked at tie 


clerk of the warrants, ſign ſame with the prothono- 
tatles, 


Demurrer- 
taries, then give notice of executing a writ of ins 
quiry, proceed to the execution t ereof, and to 
final judgment. 3 

But now, if the action be on a bill or note, you 
may move to refer it to the prothonotary to aſcer- 
tain the damages, and calculate intereſt without the 
inquiry. 1 H. Black. Rep. 541. Longman v. Fran. 
So in King's Bench. Dougl. 316. N 


8 
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r 
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But if the action be in debt, then draw up the Ir in debt. 1 
| rule at the ſecondaries, and get a double half-crown 1 
| ſtamp paper, enter an incipitur thereon, and get it Rule 55 ky 
| marked by the clerk of the warrants; then take it 4 
) to the prothonotaries, and the clerk will ſign the 34m 
. judgment; pay in all 5s. 4d. tax the coſts, and | ot 
e then you are at liberty to ſue out execution. | 1 
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A demurrer is to be entered on the roll the term 
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7 it is joined of. Cortizos v. Munos. Barnes 328. 

ll | Plaintiff obtained judgment upon arguing a de- Er. muſt 
ce murrer in an action upon the caſe, and proceeded de figned with 
he to execute a writ of inquiry, without getting judg- _ 1 | 
r- ment ſigned by the prothonotary, the court hel can give notice 
be- ſame irregular, and ſet aſide inquiry. Barnes 229, f <nquirys 


Mac Carty v. Parminter. | 

If there be a demurrer to part, and an ifſue as to Demorrer to 
the other part, the iſſue generally ſtays till the de- part, and iſe 
murrer is argued z but it may be tried firſt, 5 


| part; demurrer 
oks | argued firſt, 
| be Leave was given to withdraw a demurrer and Leave given to 
the plead iſſuably on payment of coſts, after the plain. withdraw 8 [| 
1 on uff had loſt the benefit of a trial, being the caſe of e * 
0. 2. 7 6 


an heir, as he would have been liable, de bonis 
proprus, Hunt v. Packmore, Cooke's Red, 141. 
Berne 155. 8, C. So if defendant come in a rea- 
ſonable time, Cooke's Rep. 135. 


— — 
1 — 1 op N 
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# v 5 
r 


But the general practice is, that after a trial loſt 
ide Ide court will not permit a demurrer to be with- 
2 drawn, Cooke's Rep. 14 1. per Denton, F. 

on 


_Incauſes in the paper on points reſerved the plain - Argument, 
uf s counſel is to begin the argument. Cordero 


„ Reynoldſen, Barnes 155. 
A a If 


F => - 
1 


A demurrer to 
the merits is an 
iſſuable plea 
within an order 
for time, 


Tf iflve and de- 
murrers 


May try iſſue 
firſt, 


Entering cauſes 
to be argued, 


cannot withdraw the demurrer and plead to iſſue, 


Drmurrer. 

If plaintiff demur, and it is determined in favof 
of defendant, plaintiff may have leave to withdray 
his demurrer and reply. 2 Wilſ. 173. Anon. 

The regular practice is to deliver the book to 
the defendant's attorney; if he refuſes to accept 
and pay for it, judgment may be ſigned for want 
thereof ; if he accepts and pays for it, then plaintif 
is proper to move for a concilium, and proceed to 
argument. Sharpe v. Sharpe. Barnes 163, 


ebt on bond, plea of Michaelmas term, replica WW i 
tion not delivered till the 11th of June; on the / 
15th of June the defendant obtained a judge 1 
order for time to rejoin till the 21ſt, pleading 
iſſuably, Cc. on 21ſt the defendant demurred, on al 


which the plaintiff ſigned judgment, Motion to ſa 
ſet it aſide. Court held, That though a frivolous th 


demurrer was not within ſuch order, yet where it WW i 
is (as here) apparently meant to try the merits of 29 
the cauſe, it is a good iſſuable plea, viz. an iſſue 7o 
in law, though not of fact. And as the prattice the 
was very quick, even had it been regular, the judge ciet 
ment muſt be ſet aſide without coſts. right v. jud 
2 2 Black, Rep. 923. . | fror 

f a man demurs to part, and takes iſſue to the ther 
other part ; 'or if the declaration be againſt two de- F 


fendants, and one demurs, and the other takes iſſue; WW .c 
the court ſhall determine which they pleaſe full. fue 
Gilb. C. P. 67. Co. Lit. 172. 4. | 

It ſeems to be the practice, that plaintiff may ij 
the iſſue firſt, But where the demurrer is fil 
argued, the court will give leave to amend; but 
after verdi& has been found on the iſſues, and con- 
tingent damages found upon the demurrers, 0 


Vide Robinſon v. Rayley. 1 Burr. 322 
It is ordered, that no cauſe, in any term alt 
the end of this term, be put in the book of til 
court to be argued after the laſt day of argumen ven 1 
unleſs the court be thereupon moved, and mal ar th 
order it. R. T. 12 Ges. 1, . 
| 1 


No argument on the four laft and four firſt days 
of the term. N. on ſame rule; but if it be a ſham 
demutrer, it may be entered of the laſt day of the 
term, on motion to the court, | ; 


In the Common Pleas, | | 
| Michaelmas Term, in the 34th year of the 
reign of King George the Third. 
Midaleſex, (ſſ.) John Denn, late of We/tmin/ter, 
in the ſaid county, yeoman, was attached to anſwer 
Richard Fenn in a plea of treſpaſs on the caſe (go to 


. 

E the end of the declaration); then ſay, 

3 And the ſaid John, by F. T. his attorney, comes 
n and defends the wrong and injury, when, &c. and 
0 ſays, that the ſaid declaration, and the matters 
" therein contained, are not ſufficient in law for the 
it | ſaid Richard to have or maintain his ſaid action 
of againft the ſaid John, to which declaration the ſaid 
[ue Jn hath no need, nor is he obliged by the law of 
ice the land to anſwer ; wherefore for want of a ſuffi- 


g- cient declaration in this behalf, the ſaid John prays 
tu. judgment, and that the ſaid Richard may be barred 


(rom having and maintaining his aforeſaid action 
thereof againſt him, &c. George Bond. 
And the ſaid Richard ſays, That the declaration 
foreſaid, and the matters therein contained, are 
ſufficient in law for the ſaid Richard to have his 
goreſaid action thereof maintained againſt the ſaid 
febn which ſaid declaration, and the matters 
therein contained, the ſaid Richard is reedy to ve- 


; but nh and prove, as the court ſhall award; and be- 
d co cauſe the ſaid John hath not anſwered the ſaid de- 
„ 0 i lzration, the ſaid Richard prays judgment, and his 
> ir Meamages by occaſion thereof, to be adjudged to 

ſte bim, fc, And becauſe the juſtices hefe will ad- 
op. WT" themſelves of and upon the premiſes, before 
of | : they give their judgment thereon. day is therefore 
1 51 en to the ſaid parties here, until in —, to 
d pear their judgment thereon, for that the ſaid juſ- 
vt er here are not yet adviſed thereof, &c. 


| C. Running ton. 
Aa 2 „ 
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No argument 


4 laſt and 4 firſt. 
days, 


A general de- 
murrer book, 
where the de- 
murrer is to 
the declaration. 


Demurrer 


. 


N. D. A general 
demurrer, as 

well as a ſpecial 
one, muſt be 
ſigned by a ſer- 
jeant. E. 33 
Geo, 3» Doug- 
las . Child. 


Joi nder. 


A rejoinder 
ſhould be ſigned. 
Lan ton v, 
Tuck well. 
Barnes 156. 
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356 Demurrer. 


Demurrer to a And the ſaid A. as to the ſaid plea of the faid 

plea. Ci. by him above pleaded in bar, ſays, that the plea 
| aforeſaid, in manner and form as the ſame is above 
7 | pleaded, and the matters therein contained, are not 
To be bgned, ſufficient in law for the ſaid C. to bar the ſaid . 

| for having or maintaining his aforeſaid action 
thereof againſt him the ſaid C.; and that the faid 
A. is not under any neceſſity, nor is he bound by 
the law of the land, in any manner to anſwer 

| thereto, and this he is ready to verify: wherefore, 

for want of a ſufficient plea in this behalf, the ſaid 
A. prays judgment, and his damages, by reaſon of 
the premiſes, to be adjudged to him, c. 


Demurrertoa And the ſaid John ſays, that the ſaid plea of the 
replications ſaid Henry, by him above pleaded by way of reply 
| to the ſaid plea of him the ſaid John, by him above 
pleaded in bar, and the matters therein contained, 

are not ſufficient in law for him the ſaid Henry to 

have or maintain his afareſaid action thereof againſt 

him the ſaid John; and that the ſaid plea ſo pleaded 

in reply to the ſaid plea of the ſaid Fohn by him 

above pleaded and ſet forth, he the ſaid John is un- 

der no neceſſity nor is he in anywiſe bound by the 

Jaws of this realm to anſwer; and this he the ſaid 

Jobn is ready to verify; wherefore, for want of: 

ſufficient replication in this behalf, he the ſaid 70% 

prays judgment; and that the ſaid Henry may be 

| barred from having and maintaining his aforeſaid 

aQion thereof againſt him the ſaid John, And for 

Special cauſes Cauſes of demurrer in law, according to the form 
aligned. of the ſtatute in ſuch caſe made and provided, he 
| ' the ſaid John ſhews to the court here the following 

| cauſes, (that is to ſay,) for that the ſaid plea of the 
To be bgned, ſaid Henry, by him above pleaded by way of reply 
to the ſaid plea of him the ſaid John, by hin 
above pleaded in bar, concludes to the country, 
whereas the ſame ought to have concluded to the 
court with an averment and prayer of damages, and 
not to the country; and alſo for that the ſaid pla 
of him the ſaid Henry, by him above pleaded by 
way of reply to the ſaid plea of him the ſaid os 
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Demurrer? 


by him above pleaded in bar as aforeſaid, is in 
many other reſpects im perfect, inſufficient, and 
wants form, Se. | | | 


And the ſaid Henry ſaith, That the ſaid plea by 
him the ſaid Henry, in manner and form aforeſaid 
above by replying, pleaded, and the matter therein 


357 


Joinder, 


contained, are ſufficient in law for the ſaid Henry to 


have and maintain his ſaid action againſt the ſaid 


John, which ſaid plea, and the matter therein con- 


tained, the ſaid Henry is ready to verify and prove as 
the court ſhall award. And becauſe the faid John 


hath not anſwered the ſaid plea, nor in any man- 


ner denied the ſame, the ſaid Henry prays judgment 
and his damages, by reaſon of the premiſes to be 
adjudged to him, &c, | C. R. 


And becauſe the juſtices here will adviſe them- 
ſelves of and upon the premiſes, before they give 
their judgment thereon, day is given to the parties 
here until in fifteen days of Saint Hilary, to hear their 
judgment thereon, for that the ſaid juſtices here are 
not yet adviſed therecf. At which day here came 
as well the ſaid Henry as the ſaid John, by their 
attornies aforeſaid, and hereupon the premiſes being 
ſeen, and by the juſtices here fully underſtood, it 
ſeems to the ſaid juſtices here, that the ſaid replica- 


tion, and the matters therein contained, are ſufficient 


in law for the ſaid Henry to have his aforeſaid ac- 
tion thereof, maintained againſt him the ſaid John 


Curia adviſare 


Continuance 
over and judge 
ment for the 
plaintiff. 


as the ſaid Henry hath above alledged. Therefore 


it is confidered, that the ſaid Henry recover againſt 
the ſaid 7ohn his damages, by occaſion of the not 
performing the ſaid ſeveral promiſes and undertak- 
ings: but becauſe it is unknown what damages the 


laid Henry hath ſuſtained by occaſion of the not per- 


forming the ſaid ſeveral promiſes and undertak= 
ings, it is therefore commanded to the ſheriff, &c, 
(Vide title Judgment by default, and final judg- 
ment thereon.) | 
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Jſtue, | 


X 7 HEN the plea of the defendant concludes to 
the country, the plaintiff may add the mill 

ter forthwith, and deliver iſſue. and notice of trial: 
but when the plaintiff's replication concludes to 
the country, he may join the /imz/iter, make up the 
iſſue, and give notice of trial forthwith : but if the 
defendant's attorney immediately ſtrikes out the ſini- 
liter and returns the ſame, with notice indorſed 


thereon, hat he will file a demurrer in the office, then | 

the plaintiff will be obliged to give a rule to rejoin, | 

Plaintiff added The plaintiff's attorney in this cauſe added the = 

+ it; Pun ſimiliter to the end of his replication, and delivered 

ine ige wi hot the iſſue with notice of trial to the defendant's 2. L 

rule to rejoin, torney, who received it, but did not pay the iſſue J 

erg E money. In conſequence of which, the plaintiff's 0 

: oy fir it Attorney ſigned judgment, without giving a rule to f 

. judgnent ſiened, rejoin: rule to ſet it aſide, on the ground that a c 
Th and held regular. rule to rrjoin ovght. to have been given, Court 0 
5 (after conſulting the prothonotary, who ſaid that t 


the practice was, not to give a rule to rejoin where 
the defendant had received the iſſue with the ini. 
liter added by the plaititiff, and not ſtruck it out) 
diſcharged the rule with coſts. Boone v. Eyre. 
1 H. Black. Rep. 254. So ruled in Watts v. Lt 
verington. M. 31 Geo. 3. 
| Unleſs iſſue is Unleſs the iſſue be paid for en demand, judgment 
8 (ns may be ſigned ; but a demand muſt be firſt made, 
although the ſum is marked on the back of the 
iſſue, contra practice in the K B. twenty-four hours 
is the limited time if the attorney be abſent at tit 
time of the demand; the practice of both courts ſhould 
agreee as to this point; and the practice of thi 
court (as it now ſtands) is attended with great in- 
convenience to the attornies in general. | 
If an iſſue be not paid for on demand and at the 


time of delivery, the defendant's attorney being 
| | abſent, 


S8 eo 85. ww. 


Aus. 


abſent, the better way would be (with ſubmiſſion) to 
fay, if not paid for at the opening of the office in 
the afternoon of the next day, plaintiff may ſign judg- 


ment, The twenty-four hours ſeem to me to oe- 


caſion a delay longer than neceſſary. _ 
In any other caſe, the iſſue cannot be made up 
until there is a complete iſſue joined between the 


parties. ; | 
Haw to make up I ue. 

In this court, the attornies themſelves make up 
all the iſſues in form, and deliver to defendant's at- 
torney à copy thereof, on treble penny ſtampt pa- 
per; he paying for the ſame after the rate of 44. 
per ſheet (72 words) and the duty; beſides the 


entry of his plea, if ſpecial, 84. per ſheet, if it was 


not filed, and fo rejoinder, &c.; but if the general 
iſſue, only 25, and for filing his warrant of attor- 
ney 8d. Note, if the iſſue be of the ſame term 
with the declaration, and the defendant has paid 
for one copy of the declaration, he is to pay for a 
copy of the declaration again, as well as all the 
other pleadings ſubſequent to the declaration, al- 
though laid down the contrary in Cocke's Rep. 91. 
But if plaintiff charges more for the iſſue than 


How to make 
vp the iſſue, 


1 


voney really due, Gardner v. Goodall, Barnes 263. 


or judgment may be ſigned. 


Judgment was ſigned becauſe the iſſue was not IF there be a 


paid for, the defendant alledged he charged more 
than was due, which was admitted, Motion to 
{et it aſide. Court held, it is ſufficient if defendant 
be ready to pay all juſt demands, We think the 
plaintiff's judgment cannot ſtand, being grounded 
on an overcharge, But as it does not appear that 
defendant tendered what was juſtly due, or declared 
himſelf ready to pay it, he is not entitled to colts. 
Judgment ſet aſide without coſts, Atterbury v. 
Benſon, 2 Black. Rep. 1098. 1 
If the plaintiff has entered an appearance accord- 
ug to the ſtatute, he may charge it on the back of 

| Aa4 the 


charge for mord 


than is due, 


What defende 
ant's attorney to 


PIJo 


If more charged, 
he ought, the defendant's attorney muſt tender the 5 
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Aue. 
the iſſue; and if the defendant's attorney will not 
pay for it, he may ſign judgment. : 
Prints, when The Court held, that in all caſes the plaintiff's 

ej PAN 
the copy of an iſſue or demurrer book, except 
where the defendant is à priſoner; and in that 
caſe, he is reſtrained from ſigning it, only where no 
attorney appears to be concerned for the priſoner, 
Lawſon v. Hambleton. Cooke's Rep. 35. | 
Debt upon judgment, defendant appeared by at- 
- torney, and pleaded nul tiel record, iſſue thereon, 
the plaintiff ſigned judgment for want of payment 
of the iſſue. Motion to ſet it aſide. Cur. ſaid, if 
this had been an iſſue to the country, we would 


have ſet aſide judgment on paying coſts of the mo- 


tion, and for the iſſue; and the judgment was or- 
dered to ſtand. Everall v. Maſon. 1 Will, 11, 
poin K. 83. 

In country In country cauſes the iſſue muſt be delivered to 
cauſes, to whom the agent in town, and not to the attorney in the 
_— de country; and where it was agreed between the 
in the country, and afterwards tendered to the 
agent in town, and not paid for, judgment was 
ſigned, and held regular. Cooke's Rep. 94. Mount 
ſtephen v. Templer. Ibid. 101. | | 
Where the defendant pleads by his country 
attorney, and the iſſue is not paid for by him, 
judgment may be ſigned. Moors v. Hodgſon. 

| Barnes 239. | 
Attorney to en- Every attorney ſhall enter his warrant of attor- 
ter his warrant ney in every ſuit upon record in court, on pain of 


| 6 ER 10/, and further puniſhment by impriſonment at 
the diſcretion of the court. 30 H. 8. c. 30. / . 

5 2 & 3 Ed. 6. c. 32. 18 Eliz. c. 14. . 3. 
When to be filed. Warrants of attorney are to be filed of the term 


wherein any exigent is awarded, demurrer, or iſul 
Joined, or judgment entered, which ſhall firſt hap- 
pen, and to be filed upon or before the eſſoign day 
of every Trinity term; and within . 

| 18 en 


attorney may ſign judgment for refuſing to pay for 


country attornies, that the iſſue ſhould be delivered 


Itue. 


days after the end of every other term. R. H. 
146 15 Car. 2. reg. 2. FE 

It is ordered, that every plaintiff's attorney who 
ſhall proſecute any cauſe to iſſue, ſhall upon the de- 
livery of the copy of ſuch iſſue, receive of the de- 
fendant's attorney the fee for filing his warrant 
| therein ; and in caſe the defendant's attorney ſhall 
refuſe to pay for the ſame, the plaintiff's attorney 
ſhall fign gnome in like caſe, as if the defendant's 
attorney had refuſed to pay for the copy of the 
iſſue, or the entry of his plea; which ſaid plaintiff's 
attorney ſhall file as well the defendant's as plain- 
tiff's warrant of attorney, before his making up his 
record therein. R. H. 2 & 3 Jac. 2. 

The plaintiff's attorney, in any action or ſuit, 
ſhall file his warrant of attorney with the proper 
officer the ſame term he declares; and the defend- 
ant's attorney ſhall file his the ſame term he ap- 
pears, Stat. 4 & 5 Ann. c. 16. 

The warrants of attorney are now let alone till 
the record is going to be paſſed, or judgment 
ſigned. R. M. 5 Geo. 2. 

Court held, That defendant's attornies muſt pay 
for iſſue books at their peril; and if they are not 
to be found, iſſue books may be left in the office, 
Glaſcck v. Martin. Barnes 243. 

flue left in the office, notice left under defend- 
ant's attorney's chamber door the ſame day, plain- 
tif's attorney could not find defendant's attorney 
that day, but next day found him, and told him of 
the iſſue being left in the office, and demanded the 
money, which was refuſed, and judgment was 


Barnes 24.3, | 

The method of making up the iſſue in this 
court, is like that in the King's Bench by original, 
provided the proceedings are by original. 


the iſſue the 2 term in which it is joined, although 
the plea be delivered many terms back. 


ſigned ; court held it regular. Glaſcock-v. Martin. 
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Defendant's at- 
tot ney on receipt 
of iſſue, to pay 
for filing war 
rant. ; 


Plaintiff to file 
his the term he 
declares, and de- 


fendant the term 


he appears. 


Now let alone 


till iſſue entered 


or judgment. 


Defendant's at- 
torney to pay ſor 
ĩſſue. | 


Iſſue left in the 
office, notice to 
attorney put un- 
der his door, 


next day money 


demanded, not 
being paid, judg- 
ment ſigned. 


Making up the 


iſſue. 


N. B. The practice of this court is to make up 


Michaelmas | 


an wrt; » 


oh. 
bet ar wn * f 
5 X * . 5 

n 


4 n 3 <A 
r 


TH * 
4 
4 
* 
14 
Po 
"38 


© 

2 

= * 
15 = 


46 
6 

1 
* 

oe 
9:4 


= 
4. * 


8 F 5 
S * £ 


1 2 5 * 4 \ a I - 4 — 5 3 . 
— by — — — — = x 
5 2 Fs... r. ˙ m ² SE 0 
2 9 WY eee eee fe ee 88 
* be, — 6 : 
, n 1 8 „ > n r — om 
ow,” * „r 
8 9 "= ave” 
2 = er 
p ry 
"CIR \ — 
> — ay KS >, 


362 


4 


Iſſue by original. 


Aichaelmas Term, in the 34th year of the reign of 
King George the Third, *' - 

Middleſex, to wit. Richard Fenn, late of Wil. 
minſler in the ſaid county, yeoman, was attached to 


anſwer Jehn Denn, of a plea of treſpaſs on the caſe 


(here go to the end of the declaration, „ juy, 
&c.”). : : | 


Then begin a new line, and enter the plea, if it 


de the general iſſue, thus: 


Pleas 


Award cf the 


vekire. 


And the ſaid Richard, by Robert Spiggott, his u. 


torney, comes and defends the wrong and injury, 
when, &c, and ſays that he did not undertake and 
promiſe, in manner and form as the ſaid Jahn hath 
above thereof complained againſt him, and of this 
he puts himſelf upon the country; and the ſaid 
John Denn doth the like. Therefore the ſheriff is 
commanded, that he cauſe to come here, in fifteen 
days of Saint Martin, twelve, &c. by whom, Ec. 
and who neither, &c, to recognize, Sc. becauſe as 


well, Oc. 


N. B. The award of the venire is on the general 
return day before the trial, if for the fittings after 


term; if in term, then the firſt general return of 


Where there are 
two or more iſ- 
ſues, how to 


make up iſſue, 


the term. 1 

If there are ſpecial pleadings, viz. plea, replica- 
tion, rejoinder, &c, they muſt be entered exactly fol- 
lowing each other, as they are delivered; andinthe 
margin of the iſſue name them, as plea, replication, 
rejoinder, &c. f 

Where there are two or more iſſues joined, then, 

after the words, and the ſaid plaintiff doth the lil, 
add theſcw=Therefore as well to tiy this iſſue, 3 
the ſaid other iſſue above joined, the ſheriff it 
commanded, that he cauſe to come here, in fiſteen 
days of Saint Martin, twelve, &c. by whom, Cs. 
and why neither, &c, to recognize, &c. becaule a 
well, Wo 5 ; 


_ How to male up an iſſue, where the defendants pla 


ſeparatelhh.— In this caſe, you add to each copy of 


the iſſue the two pleas, and join the ſimiltter to _ 
8 


a and 2_ G a 


JTue. 


of them, and then ſay, Therefore, as well to t 
the iſſue above joined againſt the ſaid Fohn Denn, 
is the ſaid other iſſue above joined againſt the ſaid 


Job Nowell, the ſheriff is commanded, that he cauſe 


to come here, in, &c. (as above.) 4 


How againſi two, and one lets Judgment go by Default, 


Go to the end of the plea pleaded by the de- 
fendant, and add the /imiliter thereto; then ſay, 
And the ſaid Jab, in his own perſons comes and de- 
fends the wrong and injury, when, Sc. and ſays no- 
thing in bar or precluſion of the ſaid action of tne 


ſaid James, by which the ſaid James remains therein 


undefended againſt the ſaid 70%, for which the ſaid 
James ought to recover againſt the ſaid Fob his 


damages, by reaſon of the premiſes; but becaule it 


is unknown to the court here what damages the 
ſaid James hath ſuſtained by the means aforeſaid ; 
and becauſe it is alſo at pr ſent unknown to the 
court here, whether the ſad John will he convicted 


of the premiſes upon which the above iſſue is joined. 


between the ſaid James and the ſaid John, or not; 
and becauſe it is neceſſary and convenient that 


there be but one taxation of damages in this ſuit 


therefore let the giving of judgment in this behalf 
be ſtayed until the ſaid iſſu between the ſaid James 
and John be determined; and as well to try the 


iſſue above joined between the (aid James and John, 


as to inquite againſt the {a1d /, what damages the 
ſaid Fames hath ſuſtained in this behalf; the 
ſheriffs are commanded, that they cauſe to come 
here, in eight days of the Purification, twelve, &c. 
by whom, Cc. and who neither, Oc. becauſe as 

well, Ce. | | | 
The notice of trial differs in this caſe from the 
others, It muſt be given to both parties, and may 
be thus: Take notice that the iſſue joined in this 
cauſe between the above-named plaintiff and the 
above-named C. will be tried at the next aſſizes to 
be held at Oxford, and that at the ſame time the 
; Jamages 


Entry of judge 
ment by default. 


Unica laxative 


7 F 
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Iſſfue in a county 


palatine, 


Iſſue. 


damages will be aſſeſſed by the ſame jury againſt 


you the above-named ob Ray, in this cauſe upon 
the judgment taken by default, dated, &c, 


Iſſue in a County Palatine. 


If the venue be in a county palatine, there muſt 
be an award of a ſpecial venire and mittimus, which 
will be as follows, after the ſimiliter is added: 
Therefore let a jury be made thereof; and becauſe 
the ſaid iſſue between the parties aforeſaid ought to 
be tried by men of the county palatine of Lancaſ- 
ter, to wit, of the ſaid county, where the writ of 
our Lord the King doth not run, and not elſe- 
where; therefore to try the iſſue between the par- 


ties aforeſaid above-mentioned, let the record of the 


plaint aforeſaid be (ent to his majeſty's juſtices of 
the ſaid county palatine of Lancaſter, ſo that the ſame 
Juſtices, by his ſaid majeſty's writ of that county, 
be duly made out, and to the ſheriff of the ſame 
county directed; do command the ſame ſheriff, 


that he cauſe twelve good and lawful men, of the 


body of the ſaid county of Lancafler, to come be- 


fore the ſaid juſtices, at their next general ſeſſion of 


aſſize, to be holden for the ſaid county, after the 
faid record ſhall be delivered to them; each of 


whom, &c. by whom, &c. and who neither, &. 


Welch iſſue. 


to recognize, Qc. becauſe as well, c.; and when 
the verification and iſſue aforeſaid ſhall there be 
made and tried, that then the ſaid juſtices ſhall ſend 
the record of the plaint aforeſaid, together with 


every thing that ſhall be done thereupon, before 


them, in his ſaid majeſty's court there, to his ma- 
jeſty's juſtices at Weſiminſter here, in a certain diy 
which the ſaid juſtices ſhall appoint the ſaid parties 
to be in the ſame court, there to hear judgment 
thereupon. | 

If it is a Welch iſſue, to be tried in the next 
Engliſp county, the award of the ventire is thus: 
And becauſe the iſfue aforeſaid, between the 
parties above joined, ought to be tried by men > 


the next Engli/þ county to the ſaid county of Car- 
marthen, and not elſewhere ; and becauſe the county 
of Hereford is the next Engliſh county to the ſaid 
county of Carmarthen, therefore let a jury of the 
{aid county of Hereford, &c. come before our juſ- 
tices at Weſiminſter, in eight days of the Purifica- 
tion, who neither, &c, to recognize, &c. becauſe 
as well, Te 

M. B. In a Welch iſſue, when tried in the next 
Engliſh county, the jurata, venire, and habeas corpora 


juratorum, are the ſame as if the venue was laid in 


that Engliſh county. 


If there has been a plea in abatement, and judg- If there hae been 
ment of reſpondeas ouſter awarded, after which de- 2 Plea in abate» 


ment, how to 


fendant pleads in chief, yet the plea in abatement make os th 


ought to be entered on the iſſue, and »1/# prius 
record; for as it is in the plea roll, it muſt be men- 
tioned in the niſi prius record, otherwiſe it would 
not appear to be a trial in the ſame cauſe, and 
judgment would be arreſted. Carth. 447. 5 Mod. 
299. So if there be a demurrer and iſſues, all muſt 
de entered on the record; and if demutrer deter- 
mined firſt, that muſt be ſhewn. 


If the ſheriff be a party to the ſuit, go to the How bea the 
end of the ſimiliter, then ſay, ** And becauſe it is ſheriff is a party 


ſuggeſted to the court here, that the ſaid 
— eſquire, and —— — eſquire, is 
ſheriff of the county of Middleſex, It is therefore 
commanded to the coroners of the ſaid county, that 
they cauſe to come here, in eight days of the Puri- 
heation, twelve, &c, by whom, &c. and who nei- 
ther,” Sc. And the venire and habeas corpora are 
directed alſo to, and returned by the coroners; pay 
them ſame as you do the ſheriff in all caſes, 


Of entering the iſſue. By rule Hil. 11 Geo. 1. Entering the 
Every iſſue ſhall be entered on record of the term in iſſue, 


which it was joined, notwithſtanding any conſent To be entered. 


given by the attornies, or their agents, on either the term it is 
lide, to the contrary; and that whoſoever ſhall Peine. 
offend ſhall be deemed guilty of contempt of this 

| : | _ court, 
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266 Iſſue. 


court, and be proceeded againſt accordingly, The 
clerk of the treaſury is to require any perſon to 
produce ſuch proceedings, for the better diſcover. 
ing when iſſue was actually joined, 1b;d, 


How to compel the Entry of the Tue. 


How to proceed, If the plaintiff's attorney delays making the en- 
try, defendant's attorney may get a treaſury rule 

from the ſecondaries for him to enter the iſſue on 

record, * within four days ofter notice given; pay 

45. 6d. and ſerve him with a copy thereof; if be 


does not docket and carry in the roll complete before 


the time expired, (viz. four days after the ſervice,) 
defendant's attorney may ſign a non-pros for want 
thereof, If the rule is ſerved on Friday, defendant 
has all Tueſday to enter the iſſue. Barnes 318, 
| Margerum v. Fenton, 
When rule may If the action be laid in London, Middleſex, or in 
* erven to enter the country, defendant cannot give a rule to enter 
: the iſſue the ſame term it is joined, but muſt ſtay 
till the next term, unleſs notice of trial has been 
given. 


| How to get time And if the plaintiF wants time to enter the 
e Paters iſſue, he may apply to. a judge for a ſummons for 


that purpoſe :. pay 2s. ſerve copy on defendant's 
attorney, and attend thereon, and the judge, on 
hearing, will give time for that purpoſe. 


How tz enter it. 


How to enter Get a roll from the prothonotaries office, of tht 


tne ue to fre- ferm in which the iſſue is joined; make out the war- 
vent nonpr0% rants of attorney of the ſame term, on a plain 
piece of parchment, thus: In the Common Pleas, 
Michaelmas term, in the 34th year of the reign of 
George the Third, 5 
Warrant of a= Middleſex, to wit. Richard Fenn puts in hi 
torr.ey for Plsin- piace J. U. his atterney, againſt John Denn, late . 
&c. yeeoman, in a plea of treſpaſs on the caſe, | 


tift, . 


| The like for ee- Middleſex, t wit, The ſaid John Denn puts in 


feucant. hi; place John Roe, his attorney, at the ſuit of jad 
| | | al 


"be 


to 
el 


Ice, 


ſaid Richard, in the plea aforeſaid. Take it to the 


warrant of attorney office, and file it; pay 8 d. in 
debt, caſe 13. 4d. then take the roll to the pro- 
tnonotaries; pay for the entries 8 d. per ſheet, and 
docket the ſame. „ 

N. B. The nature of the action muſt be ex- 
preſſed on the warrant of attorney, according as the 
caſe ſhall be, as thus: In a plea of treſpaſs and 2 
ſault ; in @ plea of treſpaſs, aſſauit, and falſe impri- 


7 * 


ſenment; in a flea of ti eſpaſs; in a plea of treſpaſs on 
the caſe; in a plea of treſpaſs and ejeetment; in a 
pea of debt; in a plea of detinue. _ 

If it is an old iſſue, you pay 35. 44. more for 
ling the warrants a pol terminum. — 
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Notice of trial 
in the country 


un dag at leaſt. prius, or at the fittings at London or Witminfer, 
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words, viz. there ſhall be no more than ten days 


Arreſt in Lon- 
don, defendant 
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Trial. 
Notice of Trial. 


N? cauſe whatſoever ſhall be fried at / priv 
before any judge or juſtice of aſſize or nj 


where the defendant reſides above forty miles from the 
ſaid cities reſpectively, unleſs notice of trial, in 
writing, has been given at leaf} ten days before ſuch 
intended trial. tat. 14 Geo. 2. c. 17. f. 4. 
And verdict ſhall be ſet aſide for want of it. Barn. 


. The practice is, if the defendant lives within forty 
miles of London, eight days notice, excluſre of the du, 
is to be given, where the venue is laid in Londen of 
Middleſex : but if the venue be laid in the country, . 
then ten days excluſiue muſt be given. f 
Defendant lived above forty miles from Londen, 0 
and plaintiff proceeded to trial at ſittings there, ol 
upon ten days notice; no defence was made, and 10 
defendant inſiſting that he was intitled to fourteen P 
days notice of trial, moved to ſet aſide the verdid; 
and had a rule to ſhew cauſe, which was made ab- 
ſolute. Cur, Before this act, fourteen days notice 
was the ſettled practice; and unleſs neceſſitated, the 
court will not be bound by an act made to take a bee 
benefit from defendants. The practice or law of the 
the court cannot be taken away but by negative m 
ern 


notice; fourteen days notice, notwithſtanding this voti. 
act, till neceſſary, Barnes 305, Bowler v. Ja- WW" 
tins, So in K. B. ſumr 
If one of the defendants reſide within the diſtance ot! 
of forty miles of London, and the venue laid there, bout 
though the others do not, eight days notice of trill 
was held ſufficient in K. B. 4 Term Rep. 5 0. 

The defendant a foreigner uſually reſiding 4 
Dunkirk, was atteſled in London the beginning 
| | i 


Trial. | 369 
#;ril, and put in bail. On the 16th of April, he kick, four- 
left London, and went to Scotland, and from thence teen days no- 
to Dublin, On the 18th of May declaration de- | 
livered to his attorney in London, who within four 

days pleaded the general iſſue, On the 25th of 

May, the plaintiff delivered the iſſue with eight 

days notice of trial for the 3d of Fane, fitting after 

term. Motion to put off the trial, by Walter Ser- 

jeant for the defendant, which was oppoſed, ſaying 

eight days was ſufficient notice. Cur. The Stat. 

14 Geo. 2. c. 17. requires ten days notice, and the 

ptactice of the court fourteen, where the defend- 

ant reſides above 40 miles from London; wherever 

he happens to be arreſted, or wherever the venue is 

laid. Rule diſcharged. Brind v. Torris, 2 Black, 

Rep. 1205, So determined in K. B. 4 Term 

« $52. . | | 

8 to ſet aſide verdict, eight days notice of Fourteen days 

trial given, and defendant lived in Ireland, no de: notice of trial, 

fence, It appeared that defendant was in town, {3% defengant 

three months in lodgings at a bagnio. Cur. The wie ty 

plaintiff ſhould have given fourteen days notice of 

trial, Rule abſolute, Gorman v. Boyle. Pra, 

Reg. 388. . 


IWhere a Term's Notice neceſſary. 


It is ordered, In all caſes in which there have jt no proceedings 
been no proceedings for four terms, excluſive of for four terms, 4 
the term in which the laſt proceeding was had, Wi wia cob 
the party who deſires to proceed again ſhall give a given; 
term's notice to the other of ſuch proceeding; ſuch 
notice ſhall be given before the eſſoign day of the 
hſth, or other ſubſequent term; that a judge's 
ſummons, if no order be made thereupon, ſhall 
ance not be deemed a proceeding, but a notice of trial, 


there, though afterwards countermanded, ſhall be deemed 
f trial WW? Proceeding within this tule. R. E. 13 Geo. 2. 
20. If notice de given within the year from the day 
ing at f tbe laſt proceeding, having no regard to the 


«ms, it is ſufficient. So in K. B. Vid my 
5 Ub Inſir. 
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| wo - | | Trial. 


Inflr. 5 edit. 308. Notice of trial, or countermand, 

or a judge's order, is held a proceeding ſo as to pre- 

vent a term's notice. And I take it, a term's no- 

tice before the eſſoign day is good, without a note 

in writing, previous to that you intend to proceed, 
a by giving ſuch notice of trial. So in K. B. Vid 
my Inſir. 5 edit. 309. | : 

unleſs delayed by But if the defendant has delayed the cauſe by in- 
3juncuin, junction, then it being his delay there needs not a 
term's notice of trial, for the rule only extends to 

voluntary delay, by the. plaintiff himſelf. Boſworth 

v. Phillips, 2 Black, Rep. 784. So in K. B. 

. Dougl. 71. Hayley v. Kyley. 3 

Notice neceſſay The trial had been put off laſt term on motion 
thoueh fixed for of defendant to the firſt ſittings in this term. And 
a certain g. J/iſon for the plaintiff, who had given no fre 
notice of proceeding to trial, now moved to put it 

off till the fittings after term. The court granted 

the rule, but doubted the neceſſity of the motion, it 

being certified, that notice of trial muſt be given 


by the plaintiff, notwithſtanding a ſpecial day is : 

fixed by rule of court. Ellis v. Trufler. 2 Blath, ( 

Rep. 798. £2 | i 

Notice of trial delivered to the gaoler or th: j 

turnkey of the Fleet is good. So in K. B. Sr, h, 

248. On conference with the other courts, 1 

Notice of trial Where notice of trial is given on the iſſue book, 01 

* the ifſue oo it muſt be given to the agent; becauſe the iſſue can 7 
agent in town, be delivered no where but in town. Notices f 

but otherwiſe trial and countermands, notices of executing inquirii gi 

LA 5 and countermands, may be either given to the attor- pe 

mands, may in the country, or to the agent in town. Attor- By 

nies in the country are to take no notices but the 

of trial, inquiries, and their countermands; the Hi 

countermand of notice of trial may be given either A 

in town or country. Taſhburn v. Havelock. Barn exp 

306. M. 16 Geo. 2, Mountſlephen v. Templar, tain 

Croke's Rep. 94. | n tern 

Sunday reckoned Sunday is accounted a day in theſe notices, ſo it ſon 

. be not 1e day on which the notice is given. ef tl 


If 


narſhal's book for the ſittings after term in 


If the plaintiff gives notice of trial, and pro- If notice is giv- 

ceeds not, he cannot try it without new notice, as = and olainiff 

before, unleſs by conſent or rule of court, R. M. (omg te ut 

1654. / 20. | give new notices 
Heretofore, where the plaintiff concluded in pleading 

ad patriam (to the country), he could not give notice of 

trial till the defendant had joined iſſue, which he was 

not obliged to do till a four-day rule for that purpoſe 

was expired, But now, in all caſes where the plain- Where the plein- 

tiff concludes ad patriam, the defendant's attorney tiff concludes aa 

muſt accept notice of trial on the back of ſuch e OO. 

pleading, whether the ſame be delivered to the de- cept notice of 

fendant's attorney or agent, or left in the proper ttial on the back 


office, where the ſame may be left by the courſe nn Kd. 


of the court, and ſuch notice ſhall be as effectual as 
if iſſue had been actually joined. Trin. 2 Geo. 1. 
NM. B. Or ſuch notice may be given ſubſe- 
quent, | 
Ordered, That in every cauſe where the plaintiff When the plain- 
concludes ad patriam, and gives notice of trial, on pg he - 
the back of the pleadings (purſuant to the R, 2 3 . 
Ge, 1.), if the defendant does not join iſſue on accept of notice 
ſuch pleading before the rule be out, then, after al wth 25 
R Hg ; quiry from the 
judgment obtained, the defendant's attorney ſhall {ms notic- of 
be obliged to accept notice of executing a writ of trial was given, 
inquiry, from the time that notice of trial was 
gen on the back of ſuch pleading as aboveſaid, 
R. Hil. 6 Geo. 1. 
Notice of trial, or of executing a writ of inquiry, Notice of trial, 
given to a defendant, when his attorney has ap- or inquiry, given 
peared, is not good notice. Lee v. Bradford. 85 e 
Barnes 300. But when his attorney is not known, torney is not 
then the notice muſt be given to the defendant, known ; aliter 
Higgins v, Stewart, Cooke's Rep. 62. 1 
Whereas parties are often put to unneceſſary New role, _ 
*xpence and inconvenience by reaſon of the uncer- 
lanty of the notice of trial for the ſittings after 
term at the Guildhall, Londen; and likewiſe by tea- 
{on of the late paſſing of the records with the clerk 


of the treaſury, and of entering the cauſes in the 
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Not ĩce of trial 
after term for 
London to ſpe- 
ciſy the firſt ſit- 
ting or adjourned 
day, and how 
many days to be 
given if for adj. 
day in all caſes. 


Notice of trial. 


The like ſor 
London, 


If in the coun» 


try. 


Short notice two 


days. 


Rule in K. B. 


Trial. 


London and Middleſex : It is therefore ordered, that 
in every ſuch notice of trial to be given for the ſit. 
tings after term to be holden at the Guildhall, Lon. 
don, the plaintiff ſhall ſpecify in ſuch notice whether 


he means to try the cauſe at the firſl day of the ſittings 


after term, or at the adjournment day ; and, if the 


notice ſhall ſpecify that the cauſe is not to be tried 
till the adjournment day, it ſhall be ſufficient to give 
ſuch notice eight days before the firſt day of the ſit- 
tings after term, where the defendant or defendants 
reſide above forty miles from the ſaid city of London; 
and four days before the ſaid firſt day, where the 
defendant or defendants reſide within that diſtance, 


R. Hil. 32 Geo. 3. 


In the Common Pleas. . | 
Jobn Denn againſt Richard Fenn. 


Take notice of trial in this cauſe, for the ſittings 
after this preſent Michaelmas term, to be held at 


We/tminſter Hall, in the county of Middleſex, dated 


the day of November 1793. 
N | Yours, Ce. 
To Mr. C. D. Attorney 
for Defendant. | Plaintiff. 


If it be in London, ſay, “ At the Guildhall of it: 
* ty of London;“ if tried at the fittings within 
term, then ſay, To be tried at the firſt, ſecond, er 
« loft fitting within this preſent Michaelmas tem 1 
« be held at Weitminſter Hall, in the county of Mid- 
« dleſex. = | 

If in the country, ſay, Take notice of trial in this 


Cauſe for the next aſſizes to be held at Oxford, 


in and for the county of Oxford. Dated, &. 
Yours, &c. ; | 

Court held, That ſhort notice of trial ſhould be 
at leaſt as much as is ſufficient to countermand 2 
notice, viz, two days. Butter v. Johnſon. Bar"! 
201. 7ro7. Kt. „ 

In the K. B. in country cauſes, a rule has been 


as to ſhort notice, made, that where ſhort notice is to be accepted, 


ſuch notice ſhall be given at leaſt four days _ 
| t 


J. L. Attorney for 


yo 


Trial. 5 - 
the commiſſion day, one day excluſive, the other | 
incluſive. E. 30 Geo. 3. Vide my Inflr. 315. 

Short notice ſhall be given but once, and notice Cannot be given 
can be continued but once; but if the full time be but once. 
given, the word continue ſhall not vitiate it. Barn. 


2. ; NT | | 
Court held, That notwithſtanding a peremptory Notwithſtanding 


undertaking to try, it is neceſſary to give notice of a peremptory 


trial, without which the defendant need not at- rule, notice muſt 
tend; and the prothonotary refuſed to tax a de- 


be given, 


fendant's cofts, in attending at the aflizes, in ex- 
pectation of the plaintiff's trying the cauſe, as no 
ſuch notice was given. feld v. Weeks, 1 H. 
Black, Rep. 222, 


Counter mand of Notice of Trial, 


This muſt be in writing, Cooke's Rep. 3. and Countermand of 
verbal notice void : and if the action be in London nouce of trial 
or Middleſex, and defendant lives within forty miles nk 5 
of London, two days, excluſive of the day in which | 
the countermand is delivered, are ſufficient, So 
in K. B. Str. $49. 

And a counter mand in a country cauſe, though 
given in town, is good. Gerry v. Shelſton. Co. 
Rep. 49. 

But if the venue be laid in the country, ſ days In the country 
are to be given at leaſt before the intended trial, **: 
and before commiſſion day. Stat. 14 Geo. 2. c. 17.; 
or if the venue be laid in London or Middleſex, and 
the defendant lives above forty miles from London, 
ſix days, at leaſt, muſt alſo be given. Vide Barnes 
298. as to this. | © 

Where the commiſſion day was on 1:nday, the 
countermand given on Saturday preceding was held 
good, Barn, 305. | 0 


In the common Pleas. Denn againſt Fenn. 


I hereby countermand the notice of trial given Countermand of 
you in this cauſe, Yours, &c. Which is di- notice of trial. 


rected to, and ſerved on defendant's attorney. 


B b 3 A notice 
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notice, if given 
wilhin regular 


country. Barnes 356. Taſhburn v. Haveloct. 
No notice or countermand is good, if given on 
a Sunday. Deighton v. Dalton. Caoke's Rep. 15. 
After a notice is countermanded, it cannot be 
continued. Smith v. Hoff. Barnes 301. : 
Although the record is made a remanet, yet the 
notice of trial may be countermanded. Porto) v. 
Waller. Pradt. Reg. 393. 
It is ſaid that Saturday for Monday is good, 
Stafford v. Thomſon. Pratt, Reg. 395. Sed qu. 
There was a four days notice of trial for the ſit. 
tings in term, which was irregular; and there» 
upon the plaintiff gave an eight days notice, pur- 
porting, that the notice of the trial of this cauſe was 
continued till the fittings after term. Motion to ſet 
aſide the verdict, and was inſiſted, that the firſt 
notice being a nullity, it could not be continued, 
but that freſh notice ſhould have been given, 
Barnes 97. cited ; there was alſo a nule to be 
preſent at taxing colts taken out. Gould, J. The 
| Hiſt notice is a nullity, and therefore not capa- 
ble of a continuance : but the ſecond is a good 
ſubſtantive new notice, and gives full and com- 
plete time to prepare for trial. I alſo look upon 
the rule to tax Coſts as a waiver. Black/lone, J. 
There is no ſettled preciſe form of notice required: 
ſulkcient if it apprizes the defendant with cer- 
tainty, that the plaintiff means to proceed to trial, 
It is indifferent whether he ſays J renew, or I con- 
tinue the former notice, provided there be ſufficient 
time, according to the rules of the court, | think 
this in itſelf a new and good notice. I give no opi- 
nion as to the waiver, as I find the officers have 
doubts about it. The idea of continuing, aroſe from 
the rule 1654, which allows a plaintiff, who has 
given notice of trial at one ſitting, but finds him- 
ſelf unprepared, to give freſh notice for the next 
ſitting, though the intermediate time ſhould be lels 
than the rules of the court require upon an ongi- 
nal notice. But the word continue is not 4 
| un 


Sr fc a oo es 


CPF a cad 


held convenient notice. R. MH. 1654. /eft. 21. 


Trial. 375 


found in the rule, ſo that it is not a technical term, 
but a mere colloquial expreſſion. Nares, J. of the 
ſame opinion, It is not uncommon to conſtrue 
the rules of 1654, according to the ſpirit, and not 
the letter, as in the caſe of rules to plead, c.; and 
I think this a good original notice; and alſo that 
the objeRion (if any) has been waived. Rule diſ- 
charged, with coſts. Tyte, aſſignee of Smith, v. Ste- 
venton. 2 Black. Rep. 1298. Vide Barnes 292. If 
the full time be given, the word continue ſhall not 
vitiate it. | : 


Continuance of Notice of Trial. 


In London or Middleſex, if notice be given of a In London or 
trial for one fitting, and the plaintiff be not pro- eee 
vided to proceed; if he gives notice before that tied zo che 


ge : n . | tinued to the 
ſitting that he will try it the next fitting, that to be next fitting, 


Cur, Continuing notice of trial from one fitting Notice of trial 
to another is like ſhort notice, and notice cannot be net » OO 
continued but once, much leſs from the laſt fitting aa: 
to the next term, which is above eight days, It 
is all one whether the plaintiff ſays, I give you no- 
tice, or, I continue my notice, provided there be full 
eight days notice. Boyce v. Twiſt and others. 

Pra, Reg. 396. Barnes 292. S. C. In the 

B. you can continue only once in a term. 
Str, 1119. 

Plaintiff's attorney gave notice thus, I hereby Notice counter- 
countermand the notice of trial given for the ſecond manded and con- 
ſiting, and continue the ſame till the third ſitting, Per OY! 
tur, After a notice is countermanded, it cannot | 
be continued, Verdict ſet aſide. Smith v. Hoff. 

Barnes 301. Pract. Reg. 394. S. C. | 

There muſt be two days notice of continuance Twodays notice, 
given, Monday for Wedneſday. Price v. Bambridge. 
Barnes 297, . | 

I hereby continue the notice of trial given you Notice of con- 


in this cauſe; to the ſitting after this preſent Hilary tinuance. 
term. Dated, e © "3 
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Trial, 
Of putting off the Trial. | 

If one of the defendant's witneſles be out of the 
way, and cannot be ſubpcena'd to come to the trial 
of the cauſe, he muſt apply to the court to put 
ſame off, upon payment of coſts. This motion 
requires notice, and affidavit of the ſervice, and alig 
affidavit of the abſence of the witneſs, and that he 
1s material, where he is, and when he is come to 
town, or expeded ; and the motion muſt be made 

two days before the day of trial, or the court will re. 

fuſe it. Barnes 442. Bourne v. Church. Sellon v. 
Chamberlayne 444. The affidavit formerly was 
obliged to be made by the defendant himſelf, and 
by no other perſon, Barnes 437. Pract. Reg. 405. 
Carter v. Uppington : but lately, the court obſery- 
ing that there might be many caſes in which a 
third perſon could ſwear another to be a material 
witneſs, and defendant himſelf could not, they al- 
lowed a third perſon to make it; and inſtanced a 
factor ſelling goods for his principal, and employ- 
ing a porter to deliver them, Barnes 448. Day v. 
Samſon. | 1 | 

If materialneſs of a witneſs did not appear 
ſooner, trial may be put off after cauſe called on, 
Barnes 452.; but in ſuch caſe notice is to be given, 
and a copy of the affidavit to be produced. Soin 
K. B. Rep. temp. Hard. 128. = 

It appearing, the witneſs being material was 2 
matter that did not come to defendant's knowledge 
time enough to move two days, before the laſt day 
appointed for trial, the ſame was put off, Barns 
452. Hart v. Whitlocke. 

If a trial is put off, the practice is only to put it 
off till the next term, and not for a longer period. 
Barnes 440. Stratford v. Marſhall, Although in 
this caſe it was put off from Eaſter to Michaelnan 
- becauſe ſworn that the witneſs was gone to ſea, and 
not expected home till Auguſt. 

The court ſuffered affidavits to be read, taken 
before a vice-conſul abroad, to put off a trial. 


Koriſb v. Kennedy, Barnes 466, 


Take 


Trial. 


Take notice, that this honourable court will be 
moved on Monday next, or ſo ſoon after as counſel 
can be heard, that the trial of this cauſe may be put 
off until next Hilary term, on account of the av- 
ſence of a material witneſs on behalf of the de- 
fendant. Your's, &c, 


In the Common Pleas, £2. 8. aqaint CD 
C. D. of, c. the defendant in this cauſe, maketh 
oath and faith, Thar the iſſue was joined in this 
cauſe, this preſent Michaelmas term; and that no- 
tice of trial was given for the laſt fittings within 
the ſaid term. And this deponent further ſaith, 
That J. B. of, &c. is a material witneſs for him 
this deponent, in the ſaid cauſe, as he is adviſed, 


377 


Notice of mo- 
tion. ö 1 


Affdavit to put 
off trial. 


and believes to be true; and that he cannot ſafely 


proceed to the trial thereof, without the teſtimony 
of him the ſaid 7. B. And this deponent further 
ſaith, That he hath endeavoured to find the ſaid 
J. B. out; and that he hath been to the houſe of 
the ſaid J. B. and was informed that. he was gone 
to Exeter, in the county of Devon; and that he 
this deponent hath ſent there, for the purpoſe of 
ſubpcenaing him; but that the ſaid J. B. is gone 
from thence, as this deponent hath heard, and verily 
believes to be true; and that he this deponent can- 
not get any information where the ſaid J. B. is, 
but is informed that he will be at home in one 
month ; and that he this deponent hopes and ex- 
peas to be able to procure the preſence of the 
ſaid J. B. within the firſt ſittings of next Hilary 
term. : 

"The affidavit to put off a trial muſt be poſitive as 
to witneſſes being material; it muſt add, that the 
party cannot ſafely proceed without; but to that, be- 
lief. is ſufficient, Barn. 441. Vide for the material 
parts of the affidavit my New [nftr. 5 ed. 314. K. B. 

It is neceſſary, firſt, to ſhew that the perſons are 
material witneſſes ; ſecond, to ſhew that the party 
applying has been guilty of no /aches, nor neglect, in 
oautting to apply to them, and endeavour to pro- 

| | Cure 


Affidavĩt moſt 
be poſitive, 


What ought to 
be ſtated in affi. 
davit. 


378 | Trial. 


cure their attendance; third, to ſatisfy the court, time 


"'] that there is a reaſonable expectation of his being Pra 
1 able to procure their attendance at the future tine 
$ to which he prays the trial to be put of, mar 
bt , If it appears that the witneſs went out of town, 2 ſu 
4 or abroad, or beyond ſea, after notice given, the dia 
71 court will not put off the trial for it, as the defend. bor 
4 ant might have ſubpœna'd bim in time. Barn; here 
| 442. Bourne v. Church. Affidavit made of the he h 
\$ abſence of a material witneſs by the wife of the ther 
"F defendant, held inſufficient. bid. 437. Gray v, ( 
8 Halton, | out 
. The rule to ſhew cauſe is drawn up at the ſe. r. 
condaries, pay 55.; ſerve copy on the plaintiff's V 


attorney, and fhew the original; then make affidavit WW re: 
of the ſervice of the rule, “and at the ſame tin, to th 


that you ſhewed the original rule: give brief to a P 

ſerjeant to make the rule abſolute 3 which being vet 

14. | | done, draw up rule at ſecondaries, pay for ſane Wi colt: 
= 6s. 64.; get appointment thereon at the protho- V 


notzries to tax the colts, N. B. The coſts muſt pray 
be paid forthwith, as the rule is conditional on the cour 


part of the defendant to perform, | 57 

5 | Cofts for not proceeding to Trial, 
"Y | 5 b . | I 
| oe ants of In caſe notice of trial be given, and no proceel- cc 
attendance, ings, the defendant, upon motion, to have his for c 
coſts of his former attendance to be taxed by the 1 
prothonotary; unleſs the plaintiff give the de- Bars 


fendant warning in convenient time, that be 3 
would not proceed, or ſhew cauſe, to be allowed ſuit 
by the court in excuſe of ſuch coſts. R. H. 1654 WM... 


| Sect. 21. | | YE ſeem 

Prothonotary Agreed by the judges in the Treaſury, that the but: 

my. prothonotary may tax coſts, for not going on 0 bon! 

1 trial at diſcretion. Anon, Pratt. Reg. 404. minj 

C44 notwih- OCoſts are to be paid, notwithſtanding the de- "Het 
d fendant enters a ne recipiatur, becauſe che default i "= 

© in the plaintiff in not entering his cauſe in due N cour 

| time. 


11 


I — - 


eed- 
bis 
the 

de- 
t be 
wed 
6 545 


the 
7 to 


de- 
lt is 

due 
ime. 
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time. Duell, qui tam v. Stow, Coole“: Rep. 60. 


Prat. Reg 406. S. C. . | 
It appearing that the cauſe was entered with the No cots if 


marſhal, that one material witneſs was ſerved with plaintiff's default 


a ſubpoena, and could not attend, and another was net i 
dilabled by a fall from his horſe ; the rule for coſts 

for not pr-.ceeding to trial was diſcharged. For 

here the plain iff hath made no wilful default; if 

he had, thou2h he was executor, he muſt have paid 

them, Ogle, extor. v. Moffat. Barnes 133. 

Coſts cannot be allowed for a witneſs, who ſet A witneſs not 
out before the countermand of notice of trial, He allowed coſts, 
ter v. Hall, Barnes 307. | | 

Where there has been a regular countermand, or 
a reaſonable excuſe, why plaintiff did not proceed 
tothe trial, coſts will not be allowed, 

Both plaint ff and defendant gave notice of trial, Where both in«. 
neither of them went ro trial; held both intitled to titled to cofts, 
colts. Pra. Reg. 405. Reading v. Grafton, 

Where the plaintiff or defendant might have Tales not 
prayed a tales, and the cauſe goes off on that ac- prayed, cofte, 
count, coſts are in future to be allowed. Sparrow 
. Turner, 2 Wiiſ, 366, 


Of the proceeding for Ce 5, | 


Rt has been determined, and is now the praQtice If application for 
of this court, that if the defendant obtains a rule coſts, cannot 
for coſts for not going to trial, he ſhall not have a move for judge 
rule for judgment, as in the caſe of a nonſuit. 
Barnes 316, Ogle v. Moffat. But if any ſubſequent 
liche is made, a judgment, as in the caſe of a non» 
ſuit, may then be applied for. And as theſe coſts 
ae always allowed in the latter rule, there does not 
ſeem any neceſſity ever to move for the former one; 
but in caſe it ſhould be thought requiſite, the fol- 
lowing is the mode of proceeding : Go to W:/t- How to proceed, 
munter, and apply to the ſecondaries, who will move 
for a treaſury rule, or give a brief toa ſerjeant with 
los. bd, to move for ſame, which is granted of 
Courie, without an affidavit z draw up rule, and 
£ ſerve 
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Afﬀidavit to 


move for coſts 


for not going to 
trial purſuant to 
the rule of M. 


1654+ 


a Demand. 


The rule. | 


When coſts are 
taxcd. 


Affidavit of de. 
mand and refuſal 
of cofts, for not 
going to trial 
purſuant to a 


vule. 


in the ſaid cauſe in Trinity term laſt paſt, and no- 


ſame time the rule is ſerved. Britton v. Diclenſu. 


prothonotary on the ſaid rule, but that the fl 


Trial. 


ſerve copy with the prothonotaries appointment 
on plaintiff's attorney; pay for rule 65s. When 
you attend the prothonotary to tax the cot, 
you muſt then have an affidavit of the fad, x 
foilows : | 

A. B. of, &c. the defendant's attorney in thi; 
cauſe, maketh oath and ſaith, I hat iſſue was joined 


tice of trial was given thereon for the ſittings after 
the ſaid term; and that the plaintiff did not pro- 
ceed to the trial thereof, nor did he.countermand e 
the ſame in due time, according to the rules of this 
honourable court. 

If there be witneſſes extra, or ſubpoena, you may ; 
go on and ſhew this in the affidavit, as in an aft: 
davit of extra coſts, h 

The demand of coſts to be paid, muſt be at the " 


Barnes 120. | pl 
The rule may be drawn up payable to the de. 
fendant or his attorney; but if payable to both, 2 
and the maney on demand is refuſed, the defendant 28 
and his attorney muſt both join in the affidavit for ., 
an attachment. i | 50 

When the coſts are taxed, a demand muſt be ws 
made by the defendant, if the rule is made pay- ; 8 
able to him; if to either bim or his attorney, either 15 
may make the demand; if to both, then on te- 75 
fuſal, make the following affidavit to move for an / 
attachment: . iy 

J. IV. of, &c. attorney for the defendant in this #4 
cauſe, and Richard Fenn, of, c. the above-named nb 
defendant, ſeverally make oath and ſay, And fit 8 | 4 
this deponent J. V. for himſelf ſaith, That be did bs 
yeſterday perſonally ſerve the above-named plan WF den 
tiff with a true copy of the rule, and the prothono Bl Ka 
tary's allocatur thereon hereto annexed, and at the "4 
ſame time ſhewed him the ſaid original rule and 3 
allicatur; and that he this deponent did, at the ſame thon p 
time, demand of him the coſts allowed by the ſad Date 


plaintit 


Duel day of 1753 · 


Trial. 
flainiiff did not then, or at any time ſinee, pay the 
{me to this deponent, and the ſame now remains 
unpaid to this deponent: and this deponent 


| Richard Fenn, for himſelf ſaith, That he hath not 


received the ſaid coſts allowed by the ſaid pro- 
thonotary on the ſaid rule hereto annexed, but 
that the ſame now remains due and unpaid to this 
deponent, „ 
M. B. In all caſes where you move for non- 
ayment of money, when the rule is made payable 
to the plaintiff or his attorney, both muſt join, and 
ſwear negatively to the receipt at the time of the 
afidavit being made. 
* Motion for an attachment for the non-payment 
of 81, 8s, coſts allowed; the affidavit ſtated, that 
on or about the 9th of February laſt, he ſerved the 
rule with the allocatur, and demanded the coſts of 
plaintiff, who refuſed to pay. Per curiam, The 
ztidavit is inſufficient, for the words on or about, 


leave the day of the (ſervice and demand uncertain 


and it might be on a Sunday, which is dies non 
jurid. So you muſt amend the affidavit, for there 
1s no rule to ſhew cauſe, but an attachment goes 
at once if affidavit be ſufficient, Brett ats. Waabam. 
2Will. 227. | | 

derjeant's fee is haf a guinea ; draw up the rule, 
and then make out an attachment againſt the plain- 
tiff as follows (pay rule 6s. 64.) : | 

George, &c, To the ſheriff of Middleſex greet- 
ing: Attach J. C. ſo that you may have his body 
betore our juſtices at Meſiminſter, on Wedneſday 


next after the morrow of All Souls, to anſwer us, of 


| and concerning ſuch things as on our behalf ſhall 


be then and there objected againſt him; and have 
then there this writ, Witneſs Sir James Eyre, 
Knight, at Weſiminfler, the 19th day of June, in 
the 33d year of our reign, Doe v. Roe. For 
non-payment of 81. 4s. coſts, taxed by Mr. Pro- 
thonotary Dickins, purſuant to a rule of court, 


The 


381 


Affidavit of fers 
vice of rule with 
allocatur, and 
demand, on or 
about ſuch a day 
inſufficient, 


Attachment, 
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Trial. 


The attachment is ſigned by the prothonotarie, 
pay 15. 44. ſeal 7d. warrant thereon 25, 449, and 
is to be returnable on a day certain, though the 
proceedings are by original. ; 

This court ordered coſts to be taxed avainf 
pauper, and declared that a pauper ſhould pay coſt 
for all defaults. Valter v. Parker. Cuoke's Ry, 
47. Praf. Reg. 405. The King's Bench con. 
tra. Str. 983. 420; but you may there move to 
diſpauper him. 7 


1 


Trial by Provilo. 


RIAL by proviſo is fallen into diſuſe, ſince 
1% ftatute 14 Geo. 2. c. 17. where the de- 
ſendant may proceed to have judgment, as in the 
cz{e of a nonſuit (unleſs in ſome caſes). 

By flat. 7 & B W. 3. c. 32. If any defendant 
be minded to bring the iſſue to trial by proviſo, 
(when by courſe he may) he may of the iſſuable 
term next preceding ſuch intended trial to be had 
at the next aſſizes, ſue a new venire facias, to the 
ſheriff by proviſo, and proſecute the ſame by writ of 
habzas corpora, &c. with a n1ſt prius, as though: there 
had not been any ven. fac. ſued out or returned in 
that cauſe, and ſo as often as the matter ſhall 
require, : 

Atrial by proviſo was ordained by the ſtatute, 
to the end that the defendant might free himſelf 
cf ſuits brought againſt him, by trying the iſflve 
cepending between them, in caſe the plaintiff 
negledts to try as he ought, by the rules of the 
court, 

By rule Mich. 1654. ſe. 21. If the plaintiff 
gives notice for a trial, and proceed not, the de- 
fendant may take it by proviſo according to Jaw, 
2iving notice eight or fourteen days, as the caſe 
tequiteth. 

That in Lendon or Middleſex, if no warning for 
2 trial, then the defendant not to take it by pro- 
io, to try it the ſame term; but afterwards he may 


fourteen days notice of trial, as the cafe requites. 
Itid. Salk. 652, 1 

The defendant ſhall not try by proviſo, till there 
be a lache in the plaintiff, except in caſes where 
the defendant is as a plaintiff, as in Replevin, Pro- 
bibition, Quare impedit, which are to have return, 
con\ultation, and ſuit to the biſhop. N. on the 


rule. 
The 


When trial by 
proviſo may be 


had. 


For what pur- 
poſe ordained, 


Notice. 


In London and 
Middleſex, de- 
ſendant not to 


1 ; Fo : try by proviſo, 
take It by proviſo according to law, giving eight or ſame term. 


Not to try till 
there be laches, 


— 


— 
2 


— 
— . ry 
— — 


— . 
— — — 


anchoring ̃ — 


— — 
— — 


2 Nr mon 7 
" r 
* 


* 2 — bh 
= 8 bw) Pat IF 


ob Tun 6 ale ates. 


— ors KW 5 . ” 
n . 1 I * — 
2 8 — ale wg - k : RR — <l = a, ys 
* A ed n —— — - . . 7, 
= 5 1 N * 2 « 0 r * wget 
KEY 35.14" dards * r 0 n . 7 Ls — ny 
y 4 4 p 4 
\ p 23 1 


PPS, 


* — „„ OD EY WE 
— —— — — es — — 
3 4 2 7 r 

by : 5 4 % I 
2 * 


— — — —_ 
ro, 
LEONE” 


* 1 —. 2 EG — ro, 2 r — — 
2 ˙ Dy ores? i Sw 
> —- - Tb Gow 
8 7 ad 


"Mp IL 
2 n 


—_— Po - 
n 

5 TOW — = 5 2 
r 


* I % 
REI 


EE EIT = 
HA 2 . 2 — of * 2 A 2 * 


> — 8 
e DI * * 
7 FO 


— 


384 


Record to be 
made upon one 
default the next 


term. 


Pract. Reg. 397. 
as to this, 


If once record is 
carried down, 
and new trial, 


muſt be b 


viſo, 


Notice of trial, 


Where both give 
notice, both to 
have coſts. 


How venire 
| runs. 


If once the record 
has been carried 
down, defendant 
muſt go to trial 
dy proviſo, 


So in K. B. 


 Parzelius v. Maudecks. 


Trial by Proviſo. 


The ſtanding practice is, to make up the record 
by proviſo, upon one default being made, the next 
term after iſſue joined. Williams v. Jones and an. 
ther. Cooke's Rep. 101. | 

If the iſſue is joined and delivered in Michaelma 
term, notice by proviſo may be given in Hilary tern, 
Barn. 297. | | 8 

If the plaintiff has once carried the record down 
to trial, and a new trial be granted, the defendant 
cannot move for judgment, as in the caſe of a non. 
ſuit, but he muſt make up the record by proviſo, 
1 H. Black. Rep. 101. 

The defendant muſt give the ſame notice of trial 
by proviſo, as the plaintiff is bound io give him. 
Swale v. Leaver, Pract. Reg. 388. viz. eight ot 
fourteen days. Barnes 299. S. C. 

Where both give notice of trial and do not go to 
trial, both are intitled to coſts for not proceeding. 
Reading v. Grafton. Pract. Reg. 405. 

The venire by proviſo runs thus: After you come 
to the words, have put themſelves on that jury, ſay, 
provided always, that if two writs thereof ſhould come 
to you, one of them only return and execute, and have 
there this writ, Witneſs, c. | 
Where the plaintiff has once proceeded to trial, 
though a new trial be granted, judgment, as in the 
caſe of a nonſuit, cannot be entered; but the de- 
fendant muſt go to trial by proviſo on the default 
made by the plaintiff, Porzelius v. Maddie. 
1 H. Black, Rep. 100, So in K. B. 1 Term Re. 
492.; for the ſtatute is complied with in having 
carried the record down to trial once. 


4 


Lens 1 


Judgment as in caſe of a 
3 Nonſuit. 


F 
» - 


n. | | 
ORMERLY if the plaintiff did not proceed 
n F to trial after iſſue joined, the defendant was 
1 


after a rule given to the plaintiff to enter his iſſue, 
and he had done it in purſuance thereof) obliged 
to have a further rule for a record to be made by 
proviſo, if the plaintiff had made default; but to 
prevent that expence, the Stat. 14 Geo. 2. c. 17. | 
55 enacts, That where any iſſue is or ſhall be joined On the plain- 
in any action or ſuit at law, in any of his Majeſty's uf e _— 
courts of record at M̃eſtminſter, great ſeſſion of to-trial, hs 
Wales, Chefler, Lancaſter, or Durham; and the court may give 
Ig plaintiffs in any ſuch action or ſuit have neglected e 3g 
to bring ſuch iſſue on to be tried according to the git, 
courſe and practice of the ſaid courts reſpectively, it 
th ſhall and may be lawful for the judge or judges, at 
any time after ſuch negleA, upon motion made in 
open court (due notice having been given thereof), 
F to give the like judgment for the defendant or de- 
ws fendants in every ſuch action or ſuit, as in caſes of 
yay nonſuit, unleſs the ſaid judge or judges ſhall, upon 

: juſt cauſe and reaſonable terms, allow any further 
ume for the trial of ſuch iſſue ; and if the plaintiff 
or plaintiffs ſhall neglect to try ſuch iſſue within 
the time or times ſo allowed, then and in every 
luch caſe, the ſaid judge, Ec. ſhall proceed to give and to have the 
ſuch judgment as aforeſaid; and all judgments like force as 
given herein ſhall be of the like effect as judgments 8 2h 
upon nonſuit, and no other.“ Sed. 2. | ; | 
Provided that the defendants ſhall, upon ſuch Defendant te 
judgment, be awarded his, her, or their coſts, in have cofts. 
any action or ſuit where he, ſhe, or they would, 
upon nonſuit, be entitled to the ſame, and in no 
other action or ſuits whatſoever, This ſtatute does The ſtatute does 
not extend to a writ of right, ſa as to give coſts to not extead tos 

Ce LS the writ of right, 
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386 Judgment as in caſe of a Nonſuit; 
the tenant,” 2 Black. Rep. 1093. Newman v. 
Goodman, | : 
This motion cannot ſucceed in two caſes : Firf, 
if the plaintiff has already taken the record down to 
the trial, though a new trial be granted; and the 
next, if he has ſo done in caſe it be made a remanet, 
on conditions not complied with. Vide 3 Ten 
Rep. K. B. 1. And it was held, that inſolvency 
is ſufficient cauſe againſt the rule. Dowgl. 671, 
Vide my Inſir. 5 edit. 320. 
How to proceed In order to proceed to obtain this judgment eſir 
to obtain the i ſſue delivered, and the plaintiff, has not tried his 
Judgments Cauſe within that term (the ſame not being before n- 
tered on record), get a ſide bar rule from the ſecon» 
daries office, for the plaintiff to enter his iſſue on 
record, which expires in four days after ſervice; 
ay 55. ſerve copy on the plaintiff's attorney, 
0 hen the four days are expired, go to the protho- 
notaries, ſearch with them of the term in which 
iſſue is joined; if the iſſue roll is carried in, then 
proceed as follows, if not, ſign judgment of wn 
pros. Which ſee under title Non Pros. 
| Rule muſt firſt Per Cur. In the firſt place a rule muſt be given 
de given to enter for the plaintiff to enter the iſſue upon record, 
the ifſue, e. hich if he fails to do, defendant may have a wt 
pros for want thereof, If plaintiff enters the iſſue, 
the roll muſt be produced in court, and thereupon 
defendant may move for a nonſuit upon the a 0 
If the euſe parliament. Whenever the court admits the cauk 
cen cut  ſhewn by plaintiff, ſufficient to diſcharge the fut, 
point a forure the court appoint a future day for the trial, it 
day for trial, country cauſes at the next aſſizes, in Londen ot 
Middleſex, at a ſitting at a convenient diſtances 
Diggs v. Price. Barnes 313. | 
Ia this court, notice of motion is requiſite, though 
in the King's Bench it is not. Loft. 205. Th 
court holds, that the rule to ſhew cauſe is not 
within the meaning of the act. | 


{n the Common Pleas, 3135 1 
Take notice that this honourable court will be 

moved to marrow, or fo ſoon after as counſel can 

de heard that the like judgment may be given N 


the defendant, as in the caſe of a nonſuit, purſuant N. f. Notice is 


a: to the ſtatute in ſuch caſe made and provided. requiſite in this 
icy Dated this 10th day of Nævem ber 1793. 
1. | Yours, Cc. 

To Mr. C. D. Attorney A. B. Attorney for 
fir for the Plaintiff, the Defendant, 
his 0 8 | 

obn Denn, Plaintiff, 

Hf la the Common Pl. 7 and g ; 
4 | Richard Fenn, Defendant, 
ice; Alexander Brown, of &c, Gentleman, attorney Affidavit where 
ney. for the above-named defendant, maketh oath and notice of trial 
ho. back, that iſſue was joined in this cauſe in Trinity ien. 
hich erm laſt paſt, and notice of trial was given for 


the ſitting after the ſaid term, and that the ſaid 
Plaintiff did not proceed to the trial thereof pur- 
Want to his ſaid notice: And this deponent further 


given ſith, That he did, on the day of 

cord, P*"(onally ſerve Mr. Charles Dodd, attorney for 

e plaintiff in this cauſe, with a true copy of the 
zotice hereto annexed, = 5 


That iſſue was joined in this cauſe in Michael. Or thus, if, 


-eupon 
a oi term laſt paſt, and delivered to this deponent notice of trial 
» cave e day of laſt paſt; that no no- NY IM 


ice of trial was given, nor did the plaintiff pro- 

ed to the trial thereof the ſittings after the 

ud term, although there was time ſufficient to 

Keed to the trial thereof, ſince the delivery of the 

i fc Vide the caſe of Woulfe v. Sholls, fur- 

if the motion is made in the third term after 

Gravy * affidavit, fating that iſſue 

** ne F 7 5 

it — * a former turm, is ſufficient. 1 H. | 
groſs affidavit on a x 5. 6d. ſtampt paper, ſwear N. B. If rollin 

— a judge, and then ſpeak to M Films CO 
ave the roll in court; pay him 35. 44. ; give bor 2 — it 

Ce2 affidavit into court, 
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289 Judgment as in Caſe of a Nonluit. 


affidavit to a ſerjeant, with a fee of 10s. 6 d. am 
he will move for judgment as in the caſe of a non- 
ſuit; in the evening draw up rule at the ſeconds 
ries, pay 55. 6 d.; ſerve copy thereof on plaintif'' 
attorney or clerk, ſhew the original, and on the 
day fot ſhewing cauſe, have the affidavit of the ſer- 
vice ready, and add theſe words, “ and at the ſan: 
« time ſhewed him the ſaid original rule.” Give 
affidavit to a ſerjeant with a guinea, to move to 
make the rule abſolute ; which, if no cauſe ſhewn, 
is of courſe; then draw up rule at ſecondaries, pay 
© 5. if of common length; take ſame with a double 


2 >< * TILL Py —— 


half crown ſtampt paper (make an incipitur of HH © 
declaration thereon) to the prothonotary's cleit if 
and he will ſign judgment; pay 75. 4 d.; then tag 47 

the coſts, and take out execution. 
A peremptory Motion for judgment, as in caſe of a nonſuit, ii ) 
3 © affidavit that iſſue was joined in Eaſſer term lit ul 

ry is alone ſuf- 3 . ; 

ficient to ſthew and notice of trial for the fitting after that term ur 
againſt judg- and countermanded, that notice of trial was agai 
ee given for the ſittings in Trinity term, and agi *** 
it it be the % Countermanded, Cauſe was ſhewn in the fir , 
deſault. inſtance, by offering to undertake peremptorily J!, 
try at the fitting in or after the preſent term, b I 
no reaſon given by affidavit er otherwiſe, why H <2! 
\ plaintiff had not proceeded to trial before, whic Lou 
3 was objected to as contrary to the practice of bot F 
£ courts. But the court held, that whatever mig vein 
"4 have been the former practice, in all caſes whe colis 
9 an application was made for the firſt time, i ent 
g judgment, as in caſe of a nonſuit, it was ſufſſicie To 
cauſe to ſhew againſt ſuch an application, to un uit, 
take perempterily to try without alledging any ri) Mic þ 
for not having before tried the cauſe : and that in that j 
ture it ſhould be underſtood, that the firſt moi b ¹ 
for judgment, as in caſe of a nonſuit, was on nde 
mode of obtaining a peremptory undertaki _ 
Mallett v. Hilton, M. 33 Geo, 3. A like ence 
where only one notice was given of trial prev plicat. 
to this. Price v. Green. Same determination . 
He 3 


ſame term in another cauſe, 
o 9 f 


Jadgment as in caſe of a Nonſuit. 389 


By theſe determinations no affidavit is neceſſary On fecond WP 4 
on the part of the plaintiff, on the firſt application: len 8 i 
but on the ſecond application, it is neceſſary to ſhew Y aimiff ©o thew | 
ſome reaſonable cauſe why he did not proceed to by way of ex- 

trial by affidavit, ſuch as the abſence of a material cuſe. 4 
witneſs ; the plaintiff's own illneſs ; that the defend- 

zat, by ſeme ac? of his, hindered him from going to 

rial, or that the witneſſes were ill, ar abſent, &. 

nt to be met with, or ſome other reaſonable or un- 

ayoidable excuſe, 7 | : 

Where a counter mand is in due time, court directs 
colts of the application for judgment on the rule 
diſcharged, to abide the event of the trial. But 
if no countermand, then coſts to be paid of the 
application, | 

If you ſhew the abſence of a material witneſs, The name of 
you muſt name him, and that all endeavours were the abient wie- 
uſed to find him out, and ſhew when he is to re- eg ” 
turn. | | | 

Plaintiff's own ilIneſs was held ſufficient to pre- 
rent judgment. Clarke v. Gorrill. Barnes 313. 

An action gi tam is within the act. Barnes 
315. Sugar gui tam v. IA ebſter. | | 

Leave to diſcontinue pending this rule to ſhew Diſcontinuance, 
cauſe is wrong, and rule for judgmeat abſolute, 

Laue v. Peacock, Barnes 316. 

Where the excuſe is ſufficient, as two witneſſes Cofts of applica» 
being diſabled by the gout, the court do not give dien. 
colts of the application, aliter, where it is inſufh- 
cient, Jones v. Stephenſon. Barnes 316. 

Motion for judzment, as in the caſe of a non- The plaintiff 
ſuit, the 10th of February 1789. Iſſue joined in bas the whole of 
Michaelmas term, 21 Geo. 3. Cauſe ſhewu was, e ers 44 
that iſſue was in fact joined on the 7th of December, iſſue is joined, to 
in M. Vac. and that a note had been ſent to the de- try his caule, 
ſendant's attorney, purporting that the plaintiff 
could not proceed to trial on account of the ab- 
ſence of ſome of his witneſſes. Court ſaid, the ap- 
plication was premature, as the plaintiff had the 
whele of the term next after that in which iſſue was 
/iined, to proceed to trial in. Rule diſcharged 

Ce 3 with 
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3 90 Judgment n in caſe of a Nonſuit, 


with coſts. 1 H. Black, Rep. 123. Baker v. 
Newman, Vide for the practice in K. B. my 
5 edit. 318. | 1 | | 
King's Bench It was held in a country cauſe, though iſſue was 
practice. joined early enough in Triniiy term, to have given 
notice, yet Micbaelmas term was too early for this 
motion, for plaintiff is not bound to give notice till 
the term ſucceeding that in which iſſue is jaind, 
2 Term Rep. 7 34. 
Where iſſue is Motion for judgment as in caſe of a nonſuit, 
Joined early if. 2 iſfue having been joined within the fix firft days of 
term, not.ce of : . f 
trial muſt be laſt term, E. 1988, and no notice of trial given: 
given in the jt was contended that the plaintiff could not take 
ache fem. two ſteps in the fame term ; that notice of trial is 
not neceſſary to be given in the ſame term in 
which iſſue is joined. Court were of opinion 
againſt the plaintiff, as there was time enough in the 
term to have given notice, and therefore made the 
rule abſolute. Frampton v. Payne. Trin. T. 1788, 
1 H. Black. Rep. 65. | | 
Where iſſue wa' A rule was obtained for judgment, as in the 
wh 2 oo _— caſe of a nonſuit, on affidavit “ that iſſue was joined 
tion of the next, in laſt term, viz, E. 1789.“ The cauſe ſhewn in 
the affldavit Trin. term was, that according to the practice of 
| vs gy Sequel this court, defendant was not intitled to the judg- 
144 or notice ment, without ſhewing that iſſue had been joined 
of trial given, early enough in the hf term for the plaintiff u 
have tried his cauſe in that term. For any thing 
appearing in the affidavit, iſſue might have been 
joined too late for that purpoſe, that defendant there- 
fore had not ſtated preciſely what was necellary to 
Third term, ſuppott the rule. Court ſaid, Iu the next term ſuch 
a general affidavit would have been ſufficient, Rul 
—_— Meulſe v. Shocks, 1 H. Black. Rep. 
282. 
Though further Though further time for going to trial hath been 
time be given, given, yet upon reaſonable cauſe it may ſtill be en- 
TS. larged, notwithſtanding the rule be perempto!)- 
y be f 5 5 
evlarged, Barnes 315. Milton v. Terrill. 
Coſts. If coſts are given of the motion, plaintiff muſt 


20 


| proſecute the I ule, and pay colts, or judgment ON 


v0 ng ed oe % OAoan on a. CO T0. _. 


Judgment as in caſe of a Nanſuit; 


be ſigned by leave of the court, as the rule is con- 
ditional. _ 5 3 on 
In Trinity term, 16 Geo. 3. iſſue was joined. Aſter a year's 
Defendant moved for judgment as in caſe of a bas mr ago 
nonſuit ; on ſhewing cauſe, it was contended, that def fon. 
zs no proceedings had been for twelve months, nei - ſoi, may be 
ber party could now proceed without a term's no- — 
tice to the other, which had not been given previ- ;; n 
ous to this motion. But the court held, that the 
rule of the 13 Geo. 2. does not extend to motions of 
this ſort being made previous to the ſtatute, ſo de- 
termined formerly in Roe v. Dunning. Barnes 308. ; 
but on hearing the merits, the court diſcharged the 
rule on the uſual terms. 2 Black, Rap. 1223. 
Marty v. Werihy. 5 


How te proceed after peremptory Undertaking, 


If the court let the plaintiff off upon a peremp- How to proceed 
tory undertaking, and he does not bring on the for judgment l. 
iſue to be tried in purſuance thereof, the defend- nale Perermprory 
ant's attorney may apply for an office copy of that 
rule, and move the court for the like judgment as 
In the caſe of a nonſuit, for not having brought on 
the trial purſuant to that rule, which will be 
granted to ſhew cauſe; and this court have held, 
after looking into the ſtatute, that a new notice of 
notion muſt be given. Gooch v. Pearſon. 1 H. 
Black. Rep. 527., where the want of it, a rule was 
refuſed, - | h 
J. B. of, Cc. attorney for the above-named de- 
fendant, maketh oath and ſaith, That this honoure 
able court was moved laſt Trinity term for the like 
judgment as in the caſe of a nonſuit; and upon 
ſhewing cauſe, the plaintiff peremptorily undertook 
to bring on the iſſue to be tried at the ſittings after 
the ſaid term, whereupon the annexed rule was 
made: And this deponent further faith, That the 
ech Plaintiff fer down his cauſe for trial at the ſaid ſit- 
q ungs, but withdrew his record, and did not proc eed 
LA to the trial thereof purſuant to the ſaid annexed 
a EE rule. 
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Affidavit of ſer» 
vice of the no · 
tice muſt be 


made. 


Judgment as in caſe of a Nonſuit. 
rule. Go on, and ſtate affidavit of ſervice of notice 
of this motion” Es, 

Give this affidavit to a ſerjeant, with 105, 64, 
to move; in the evening draw up the rule at the 
ſecondaries, pay 63.; ſerve copy on plaintiff's at- 
torney, make athdavit of the ſervice thereof; give 
it to a ſerjeant, fee 1/. 15. to make it abſolute; 


and then in the evening draw up the rule at ſe- 


Several defend · 
auts. ; 
Juogment can» 
not now be in 
replevin, 


condaries; pay 65. and ſign the judgment 28 
before. OE | 


If there be ſeveral defendants, all muſt apply for 
the rule. Say. Rep. 235 103. 


It is now determined that judgment cannot be 


moved for as in the caſe of a nonſuit in replevin, in- 


aſmuch as on that account each party is an actor; 
and therefore either of them may carry the cauſe 
on to trial, M 33 Geo. 3. Contra Barn. 31). 
The court of King's Bench agree with this prac- 
tice, 3 Term Rep. 661. Jones v. Concannon. 


[ 393 ] 


Trial at Bar. 


"RIALS at bar very ſeldom happen, and 
. unleſs it appears to the court, that a queſtion 
of lay of ſome nicety will ariſe, and that this will 
be ſo complicated with a matter of fact, that the 


J whole matter muſt be determined by the jury, under 


the direction of the court, it will not be granted. 
Theſe trials are appointed by the tat. of Meſim. 2. 
where the cauſe requires magnam examinationem. 
Jad. 27 1. The grounds are, the great value of the 
ſaljel matter of the litigation, the probable length of 
the enquiry, and the likelihood that difficulties might 


13 Ed. 1. C. 
1 T. Rep. KB. 
363. 


ariſe in the courſe of the trial. It has been granted 


in this court in an action for crim. con. upon an 
affidavit of defendant, that he had upwards of 
twenty witneſſes to be examined, plaintiff having 
liberty to examine a witneſs before a judge, and de- 
fendant waiving his privilege of parliament. Barnes 
438. Lord Hilſborough v. Tefferyes. - They are to 
be tried by a ſpecial jury. Ee 

Though the eſtate is of great value, and the 
matter intricate, if many witneſſes are old and in- 
him, and the place remote, this court has refuſed 
it. Barn, 447. Andr. 273. | 

An aQtion of covenant upon a charter party was 
tried at the bar by a ſpecial jury of the citizens of 
Landon, who all conſented to be ſworn, and waived 


A ſpecial juryſa 
London at the 
bar in Middleſex, 


any privilege as citizens of London, in not being 


obliged to go out of the city to ſerve on juries. 

Lacher v. Eaft-India Company. 2 Wilſ. 136. 
Motion in ejectment for a trial at bar was made 
before appearance, and granted for the next term, 
being Ea/ter term, If plaintiff's motion had not 
been reccived before appearance, no trial at bar 
could be appointed till next Hilary term. Roe v. 
Dor, Barnes 455, But otherwiſe, it will not be 
| granted 


Granted in 
ejectment before 
appearances 
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Court not bound 
by the value of 
the premiſes. 


Trial at Bar. 


granted till iſſue joined, as the court may fee th 
matter of difficulty. So in K. B. Str. 696, 

Cur. We are not according to the courſe of the 
court bound down by the value of the premiſes in 
queſtion, which is ſworn to be 1001. per am, 
As to ſtrict examination it is neceſſary in all caſes, 
and is nothing with reſpeR to a trial at bar. When 
a long cauſe is to be tried, the judge will take ; 
day extraordinary at the affizes, Froſt v. Wada, 


Barnes 447. 


Motion in M. T. 
refuſed to tryin 


Motion made in M. Term 1788, for a trial xt 
bar in the riext term, which was refuſed, that term 
being an iſſuable term. Corp. of London v. Corp, 


of Lynn. 1 H. Black. Rep. 211. 


Cannot move till 


after iſſue joined. 


What affidavit 
ought to ſtate in 


ejectment. 


How to obtain 


it. 


a ſerjeant, and he will move for a rule to ſhen 


After iſſue joined (except in ejectment) you may 
move to have a trial at bar (but this cannot be had 
in London, the citizens not being to be brought out 
of the city); nor are they allowed in iſſuable 
terms, nor the ſame term the motion is made. 
Cooles Rep. 66. | 

In ejectment, the affidavit ſhould ſtate, That 
the eſtate for which the ſame is brought is of the 
value of per annum; that there are many 
witneſſes to be produced on each ſide, ſeveral of 
whom reſide in remote parts in B. and W. and 
others in L. and H.; and that deponent is ad- 
viſed, and believes, that the leſſors of the plaintiff's 
title will in a great meaſure depend on the deduc- 
tion of a long and intricate courſe of ſucceſſion 
and deſcents, and the effects and operation of ſeve- 
ral deeds and family fettlements, and that a variety 
of points of law and other queſtions will ariſe at 


the trial; and deponent conceives, and is adviſed, 
it will be neceſſary that the cauſe ſhould be tried at 


the bar of this honourable court by a ſpecial jury 
of the county of S. where the eſtates in queſtion 
lie, if the court ſhall ſo think fit, and not before 
any one judge of aſſize. 85 hs 
Upon the above affidavit being made, give it to 


3 


Trial at Bar. 


cauſe, draw up rule with the ſecondary, pay bim 
55, 6d. ſerve copy, and ſhew the orginal, On the 


Gay of ſhewing cauſe, make a brief of affidavit, 


give ſame, and the affidavit of the ſervice of the 
rule, with ene guinea to move, to make it abſolute ; 
which, if done, draw up the rule, pay, according to 


the length, becauſe in this rule is contained a rule 
for a ſpecial jury; make two copies thereof. ſerve 


one on the under-ſheriff, and the other on the at- 
torney of the other ſide, with the prothonotaries 


appointment thereon ;z attend on the prothonotary, 


and he will name 48 jurors, pay him 2/. 25 ſhe- 


riff 21. 25.; pay clerk to the prothonotaries 55. for 


copy (each ſide), When this is done, and you are 
ready to ſtrike the twenty-four, get a freſh ap- 
pointment on the rule for that purpoſe from the 
prothonotary; ſerve copy of rule and appointment 
on the oppoſite atturney ; attend prothonotary, and 


he will ſtrike out at your requeſt twelve on each 


fide, N, B. The plaintiff's attorney begins firſt 
to ſtrike : this being done, a ſpecial hab. corp. ju- 
ratorum is made out. | ” OE 
Although the trial is appointed by the court, 
yet the plaintiff is at liberty to countermand the 
notice of trial, and the ſame cannot be again 


brought to trial, unleſs ſome day be appointed by 


the court. So in K. B. N. on R. M. 4 Ann. 

| Whereas rules for trials at the bar of this court 
are uſually granted one or more terms before ſuch 
trials are appointed to be heard; and that the writs 
of habeas corpora for ſummoning the juries for ſuch 
trials are made out upon venires returnable in the 
receding term; ſo that the attornies for. plaintiffs 


in ſuch trials have always opportunities of giving 


timely notice to this court of the certain days when 
ſuch trials are to come on: and foraſmuch as 
their neglecting to give ſuch notice, is found to be 
to the prejudice of other ſuitors in this court: now, 
for the preventing of any prejudice or inconveni- 
ence that may happen from ſuch negligence, It is 
ordered, that the attorney for the plaintiff, in every 

cauſe, 


95 


There muſt be 
3 2ppointments 
before you can 


ſtrike ex partes 


Though trial is 
appointed, yet 
plaintiff may 

countermand, 


Rule reſpefting 


Attorney for the 
plaintiff ſhall, 
before eſſoigu of 
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P 
P Md Rr 
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the term, give 
notice to the 


Chief prothono- 


tary or ſecondary 
of the day it is 
appointed, 


And in cafe of 
neglect, then 
ſuch cauſe ſhall. 
not be tried, 


Copies of the 
iſſues tried at bar 
to be delivered to 
the judges, 


| New trial, 


As to coſts, 


Trial at Bar. 


cauſe, which in ſuch caſe ſhall come to be wid t 


the bar of this court, ſhall, Jefore the eſſoign day of 
the term in which ſuch cauſe ſhall be appointed to be 
tried, give notice to the chief prothonotary of this 
court, or the ſecondary, of which the cauſe is to be 
tried, that the ſame (as is uſual) may be put 


down in the court book provided for that purpoſe, 
And in caſe ſuch attornies ſhall neglect ſo to do, 
that then without motion, and the ſpecial direQion 


of this court, ſuch cauſes ſhall not be tried that 
term. K. Hil, 9 Ann. N 

N. B. By this rule it appears that the ſecondary 
enters the cauſe as on a demurrer, and a day is 
fixed by the court on application, 

By rule M. 3 Geo. 2. It is ordered, That in all 
cauſes which ſhall be tried at the bar of this court, 
the lord chief juſtice, and the reſt of the juſtices of 
the ſaid court, ſhall reſpectively have copies ef 
the iſſues in the ſaid cauſes delivered to them four 
days before the time appointed for trial of luch 
Cauſes, I 

The court will grant a new trial after a trial at 
bar, vpon proper cauſe, the ſame as in other caſes, 
Andr. 315. Str. 1105. 

There are caſes where trials at bar have been 
granted, where the court will, if the other party “ 
poor, lay the party moving, under terms of receiv- 
ing niſi prius coſts, if he ſucceed ; but if the other 
ſucceed, he ſhall have bar coſts. Vide Dougl. 437. 
Holmes v. Brown; and if a witneſs be old, the 


party moving ſhall conſent that he ſhall be ex- 


amined on interrogatories, and the depoſitions read, 
if he ſhould die before trial, Ibid. Vide my Ir, 
5 edit. K. B. 321. 


open 
that 


J ury, 


= 


Spectal Jury. 


IVE brief to a ſerjeant with the name of the How to apply for 
J cauſe, and indorſe thereon, ** To move for a * 'pccial jury. 

ſpecial jury” (fee 105. 64.); he will ſign it, carry 

it to the ſecondary, and he will draw up rule (pay 

him 55.); get an appointment thereon from the 
prothonotary to nominate the forty-eight, ſerve 

copy on the attorney of the other ſide, and the 

ſheriff alſo muſt be ſerved; attend prothonotary, 

and he will nominate the forty-eight (pay protho- 

notary 21. 25. ſheriff 21. 25.); when this is 

done, prothonotary's clerk makes out copies for 
each party (pay him 5s.). When you are ready to 

ſtrike, then apply. to the prothonotary for another 
appointment ; ſerve copy rule, and that appoint- 

ment on the attorney ; attend the prothonotary 

again, and he will ſtrike out twelve on each fide, 

beginning with the plaintiff firſt ; the clerk then Cannot go on 
makes copies of the twenty-four, to try the iſſue, on OS till the 
and a ſpecial writ of habeas corpora juratorum iſſues „„ 
for that purpoſe. In ſtrineſs, if defendant moves nominate or 
for the jury, he ought to ſue out the writ of ha- firike- 

e « | 3 
beas corpora juratorum (but this is ſettled amongſt 
fair practiſers amicably, which ought always to be 


CV 


the caſe). : 
5 | The perſon, or party, who ſhall apply for a ſpe- No cofts of a 
a cial jury, ſhall not only bear and pay the fees for de ſhall 
allowed, un- 


0 ſtriking ſuch jury, but ſhall alſo pay and diſcharge je the judge 
: all the expences occaſioned by the trial of the cauſe certify, 
by ſuch ſpecial jury; and ſhall not have any far= 
ther or other allowance for the ſame upon taxation 
of colts, than ſuch perſon, or the party would be 
entitled unto in caſe the cauſe had been tried by a 
common jury, un!eſs the judge, before whom the cauſe 
is tried, ſhall, immediately after the trial, certify in Certificate, 
open court, under his hand, upon the back of the record, | 
thut the ſame was a cauſe proper to bs tried by a ſpecial 
Jury. Stat. 24 Geo. 2. c. 18, 
The 
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What coſts al- 
lowed. | 


None to take 


more than one 
guinea, except 
where there is 
a view. 


View may be 
granted in any 


action where 


neceſſary. 


accordingly. 


Special Jurs. 


The court declared they would not extend the 
act further than to the ſtriking; the other reaſon. 
able coſts reJating to the ſpecial jury are to be paid 


and allowed to the party obtaining the verdi& in 


ſuch caſe. Eyles Bart. v. Smart. Cooke's Rep. 139. 

No perſon who ſhall ſerve upon a ſpecial jury, ot 
be returned, ſhall be allowed to take for ſuch ſerving 
on any ſuch jury, more than the judge who tries 
the cauſe ſhall think juſt and reaſonable, not exceed. 
ing 1/. 1s. (except in cauſes wherein a view hath 
been directed). Same Stat. | 

N. B. If a jury be nominated, the change of 


| fheriffs makes no difference, for the ſame jury will 


do notwithſtanding. . Cowp. Rep. 412. Vide my 
K. B. 5 edit. 325. : | | 

I underſtand the taleſmen are now paid the ſame 
as the ſpecial jury; and fo they are in the K. B. 
Lord Mansfield ſaid, they ſerved for a ſpecial pur- 
poſe, therefore they ought to be paid the ſame as 
the ſpecial jurors; formerly it was otherwiſe. 


View. 


Formerly there could not have been a view in 
perſonal actions, but upon withdrawing of a juror 
after they were ſworn, and conſent of the patties 
by a rule of court. Now by the act 4& 5 4m 
c. 16. . 8. it may be granted in any action 
brought in the courts at Meſiminſter, where necel- 
ſary, the better to underſtand the evidence upon 
the trial; in which caſe the courts may order ſpe- 
cial writs of diftringas, or habeas corpora, to the 
ſheriff, requiring him to have fix of the jurors, of 
a greater number of them, at the place in queſtion, 
ſome convenient time before the trial; who ſhall 
have the matter ſhewn to them by two perſons 
named in the writ of habeas corpora juratorum, and 
appointed by the court; and the ſaid ſheriff ex- 
ecuting the writ is eſpecially to return a view made 


For 


| Uiew, 
For an explanation of this ſtatute, vide my Inftr. 
5 tit. K. B. 326. 1 Burr, 256. | 


ln the Common Pleas. ps 
Trinity Term, in the 33d year of the reign 
F King George the Third. 

Dem v. Fenn, Wedneſday the 19th day of June, The rule 8", 
1793, upon reading the affidavit of C. D. gent, | 
It is ordered, at the inſtance of the plaintiff, That 1 
a ſpecial writ of habeas corpora juratorum, directed 4 
to the ſheriff of Oæxfordſbire, according to the form 1 
of the ſtatute in that caſe made and provided, ſhall 


f iſſue, by which the ſaid ſheriff ſhall cauſe the place | 1 
l | in queſtion to be ſhewn to fix or more of the jury, | 118 
5 WH inpanelled and returned to try the iſſue between | ; 

the ſaid parties, or as many more of them as he 
e ſhall think fit, to take a view of the place in queſ- 
3, bon, on Monday the day of Fuly next, at 


eleven of the clock in the forenoon of the ſame 
day; which ſaid jurors ſhall meet at the houſe of 
Jibn Cet, known by the name or ſign of the 
Blue Boar in Oxford, who ſhall then and there be 
tefreſhed at the equal charge of the ſaid parties; 
and that John Doe on the part of the plaintiff, and 


in Richard Roe on the part of the defendant, named 
or in the ſaid writ, ſhall ſhew the place in queſtion 
ies to thoſe jurors, yet no evidence ſhall be then and 


there given to the ſaid jurors; and the ſheriff of 
Osferdſhire (hall, by a ſpecial return upon the ſaid 
writ, certify to the juſtices of aſſize, that the ſaid 
new was had according to the command of the 
lad writ, On the motion of ſerjeant Bond for the 
plaintiff, = By the Court. | 
In this court an affidavit is requiſite to obtain a 
new, and it may be had at the inſtance of either 
party applying; but in the King's Bench it is a 
= ligned by counſel of courſe, and no af- 
wit. | 
WW. C. of, &c. gentleman, attorney for the ſaid Affidavit for « 
Paintiff, maketh oath and ſaith, That the plats view, 
1 tiff's 


To be ingroffed 
on a treble ſix- 


In what actions 


How to proceed. 


Uiew, 


tiff's declaration in this cauſe is for a treſpaſs ſup. 
poſed to have been committed by the defendants on 
the plaintiff's land or premiſes. And this depo. 
nent further ſaith, that he is informed, and verily 
believes, That the ſaid plaintiff cannot ſafely pro- 
ceed to the trial of this cauſe, without a view ff 
had by ſome of the jury intended to be impanelled 
to try the iſſue in this cauſe, 

In actions for treſpaſs on land, or caſe for nui. 
ſances, a view may be requiſite ; and in aQions for 
waſte, it is granted on the face of the declaration; 
but for obſtructing a water- courſe, it was denied of 
courſe without affidavit. Anon. Barnes 467. 80 
that in all other actions (except walte) affidayit 
muſt be made of its being requiſite and neceſſary to 
have a view; and it is to be given to a ſerjeant, 
with a fee of 10s. 6d. to move, draw up rule with 
the ſecondary, pay 8s. * apply to the oppoſite 
attorney for the name of the. ſhewer, and have 
your's ready, fo that the rule may be properly filled 
up, and alſo the houſe where the jurors are to 
meet; the day and hour muſt be inſerted, 

N. B. If the oppoſite attorney will not name a 
viewer, you get an appointment from the protho- 
notary for that purpoſe on the rule ; ſerve copy and 
attend : if the oppoſite attorney does not attend 
the third appointment, he will name one ex parted 
your own chuſing. | 
When the rule is drawn up, ſerve copy on the 
oppoſite attorney; leave the original, with the 
names of the jurors (if ſpecial), with the ſheriff; i 
common, he has them, and he will ſummon the 
jury, pay him 2/. 25., his fee for attendance 1. 1! 
and no evidence is to be given on the view, but 
the premiſes only are to be ſhewn. In town it 
not uſual to refreſh the jury, as heretofore, vil 
dinners, but in the country it is, and at the ex- 
pence of both parties. —N. B. In vacation, Jeu 
may have a judge's order for a view, upon jv 


* Country affidavit 2s, filing. 


ducins 


Ufew: 


ducing the affidavit to the judge, by conſent ; if 

not, you may have a ſummons for that purpoſe z 

the judge cannot make an order, unleſs the attor- 

ney on the other fide conſents to it ; but if he does 

not, then the judge will order. the proceedings in the 

cauſe to be ſaid, and in both caſes a ſerjeant's hand 

is requiſite after the order obtained; fee 10s. 6 d. 

rule 85, filing order 13. | | 
Gurt held, That on a view the ſhewers may /hew Shewers may 

marks, boundaries, &c. to enlighten the viewers, and _ — 

may ſay to them, „ theſe are the places which on — 

« the trial we Hall adapt our evidence to.” If an r 

antient man be produced to the viewers, and he nf 

had acquainted them that he had known the place 

many years, and given an account of the boundary, 

Ec. this would be improper, becauſe it is giving 

evidence before the trial. Goodtitle v. Clarke, 


Born, 457. 


_, 


[402 ] 


| Vecord of Nift Prius by 
Priginal. 0 


vide p. 63. HE record is to contain the whole pleadings, 


1 "> ib to be engroſled fairly on a double half-crown 
25 e be Ramped parchment, and made up by the attorney 


of the term the for the plaintiff (unleſs the cauſe is carried down 
Ive —_ by proviſo, then by both attornies, if they think 
A mar, che Proper); and in this court the placita is wrote but 
term in which once, (except on the death or change of a chief juſtice, 
the cauſe is to gp it be an old record,) in which caſe you write a 
_— ſecond placita exaQly as the firſt, of the term in 

which the cauſe is to be tried; therefore it is 

neceſſary in all caſes to leave a ſpace for the ſecond 


placita. 
Record. Pleas at Weſtminſter Before Sir James Eyre 
Knight, and his companions, juſtices of out 
Lord the King, of the bench, of Michae|mas 
Term, in the thirty-foarth year of the reign of 
_ eur Sovereign Lord George the Third, by the 


grace of God of Great Britain, France, and 
Ireland, King, Defender of the Faith, &c. 
Roll 346. 


The declaration, Middleſex, to wit, Richard Fenn, late of, &. 
| gentleman, was attached to anſwer Jobn Denn of 
plea of treſpaſs on the caſe, and whereupon the ſaid 
Fohn, by J. S. his attorney, complains, That wheres 
as, &c. (to the end of the iſſue verbatim.) 

If there be a demurrer to any of the pleading}, 
and the cauſe is to be tried before or after that be 
diſpoſed of, all the proceedings muſt be entered on 

the 22/4 prius record, | 
If on apleain If on a plea in abatement, and a re/pondeas ouflir 
6% 142604999 N is awarded, and afterwards the defendant pleads in 
. mae chief, and there is a verdict for the plaintiff, yet 
the pleadings mult be entered on record, or * 


Record. 


good cauſe for judgment to be arreſted ; for, as it 
muſt be entered on the rol] (which is in court), ſo 
it muſt be mentioned on the ni prius record, 
otherwiſe it will not appear to have been a verdict 
in the ſame cauſe. Ld. Raym. 329. 7 Mod. 51. 
contra. : | 
Aſſumpſit againſt two, they ſever in pleading ;. 
one pleaded bankruptcy, on which iſſue is joined; 
the other pleaded a judgment recovered againſt 
him and the other defendant. There was a nolle 
priſequi entered not to proceed further againſt the 
bankrupt, and plaintiff proceeded to final judgment 
againſt the other. On error brought, judgment 
was affirmed. x Wilſ 89. | | 

The plaintiff may enter a nolle proſegui as to one 
defendant any time before the record is ſent down 
to be tried at niſi prius, Salk. 457.; but it ſeems 
that defendant will be intitled to his coſts. 3 Term 
Rep. 511. K. B. Where one of the defendants 
was left out in the ſecond count, on demurrer, it 
was held plaintiff could not enter a nelle proſequi, 
but he might amend. 4 Term Rep. 360. 

Middleſex, (ſſ.) The jury between Fohn Denn, 
plaintiff, and Richard Fenn, late of, &c. gentle- 
man, in a plea of treſpaſs on the caſe, is reſpited 
here, until in eight days of Saint Hilary (the return 
ef the habeas corpora juratorum, and which ſhould 
be the next return after the day of trial), unleſs Sir 
James Eyre Knight, the king's chief juſtice of the 
dench here, aſſigned by form of the itatute in that 
ciſe made and provided, ſhall firſt come on Friday 
the 29ih day of November (the day of the fittings), 
at Wiſtmin/ter, in the county of Middleſex, in the 
Great Hall of Pleas there, for default of the jurors, 
becauſe none of them did appear. Therefore let 
the ſheriff have the bodies of the ſeveral perſons 
mentioned in the panel annexed to the writ of ha- 
beas corpora juratorum, And be it known, that the 
juſtices here in court, in this ſame term, delivered a 
writ thereupon to the deputy ſheriff of the county 
iloteſaid, to be executed in due form of law, &c. 

| |  De2 N. B. i 
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Nolle proſegui 24 
to one defends | 
ant, 


It may be en- 
tered before re- 
cord ſent down, 


Colts, 


Juratag 


N 
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* Retord. 
N. B. If the cauſe is to be tried in London, ſay, 


0 on Saturday the 29th day of November at the 


„ Guildhall of the city of London.” If at the a. 


ſizes, ©* unleſs his Majeſty's juſtices aſſigned to take the 


* aſſixes in and for the county of Oxford ſhall fir 


The day of the 
aſſizes. 


A placita on the 


removal of the 
late chief juſtice 
De Grey. 


Town and coun- 
try how to pals 
record. 


& come on the day of March at Oxford, in 
ec the ſaid county, according to the form of the fatute 
ein that coſe made and provided, for default of the 
& jurors, becauſe none of them did appear. There- 
„fore, c. (as before), > 


Pleas at Weſtminſter before Sir William de 
Gray Knight, and his brethren, juſtices of tis 
Majeſly's court of Common Bench, en the 
morrow of the Holy Trinity, in eight days of 
the Holy Trinity, and in fifteen days of the 
Holy Trinity, and b-fore Sir Henry Gould, 
Knight, and Sir George Nares Knight, juſ- 
tices of the ſaid court, from the day of the 
Holy Trinity in three weeks, in Trinity 
term, in the twentieth year of the reign of our 
ſovereign Lord George the Third, by th: 
grace of God of Great Britain, France, and 
Ireland, King, Defender of the Faith, &e. 


When the ii prius record is prepared, take it 
with the warrants of attorney to the clerk of the 
warrants, who will mark the record, then go to the 
prothonotaries office, who ſigns the record; pzy 
15. and for entering the iſſue 25. a count, or it 
ſpecial 8 d. per ſheet, unleſs the entries are before 
paid for : the clerk will mark the record, and give 
you a roll to enter the pleadings thereon, which 
will be at a future day; then go to the clerk of 

the treaſury, Mr. Jefferies, at the chief juſtice's 
chambers, who will examine and ſee that the Ju- 
rata is right; he will ſeal the record ; pay him at 
the fittings 1s. ; at aſſize 64.; and alſo to him 3s 
clerk of the treaſury 2s. for the firſt three ſheets, 
and 4d, for every other ſheet; and 25. 2d. ww 


9 


SB. PS as Be. c 


| ſhal; pay him 13s. 9d.; leave the record and ha- enter cauſe, 


ſigned by the prothonotaries, and ſigned and ſealed 


Trinity Term, and not afterwards, unleſs by order, 


 riff's panel annexed; pay him 133. 


25, 64,; which is ſent with the record into the 


and Middleſex, at the chief juſtice's chambers in | 
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ſeal, If three weeks after term 25. for a judge's 
warrant, 1 | "60 
Set down the cauſe with the chief juſtices mar- in town how to 


beas corpora juratorun, with the ſheriff's panel an- | 
nexed thereto, which you will get returned with 
him. Records of niſi prius for the aſſizes ſhall be 


by the clerk of the treaſury within three weeks next 
after the end of every Hilary term, and of every 


Trin. 29 Car. 2, The clerk of the treaſury ſhall 
not ſign or ſeal any record, unleſs the ſame ſhall. 
be firſt ſigned or ſtamped by the clerk of the war- 
rants. Hil. 2 & 3 Fac. 2. 3 

Apply to the judge's marſhal, at the judge's fo to enter 
lodgings in the country; deliver him the record, the cauſe inthe 
and writ of habeas corpora juratorum, with the ſhe- 022% 


N. B. Get habeas corpora juratorum returned by 
the ſheriff at the aſſizes; the venire is returned in 
town by the agent of the under-ſheriff; pay 


Attendance is given to paſs records for London Attendance, 


Serjeant's Inn, from ten to one in the morning, 
and from five to ſeven in the afternoon ; and for 
the aſſizes at the ſame time, during the time of the 
aſſizes. | — | 
All attornies that ſhall have any records of niſi When nerecipia» 
prius, to be heard before his lordſhip, in the Guild- r my es | 
hall, Londen, or at Weſtminſter Hall, ſhall enter the e. — 
ſame two days at the leaſt excluſive, before the day 
of trial, or in default thereof a ne recipiatur may be 
entered, R. E. 1 Fac. 2. | 
Ne recipiaturs ſhall be allowed to be entered for Ne recipiatur 
the ſittings of niſi prius after every term, unleſs the may be nn 
records of niſi privs and writs be made up and „„ 
brought into court on or before the days and brought in, 
littings teſpectiyely. Net. Hil. 8 Geo, 1. 
EL D d 3 Formerly 


496 7 Record. 


Formerly no Formerly no record or writ of ni priut would 
record tobe be received at any fittings after term in Middleſex, 
term in Middle. unleſ delivered to, and entrred wich the marſhal, 
ſex, unle!s eu- within a day after the laſt day of every term; not 
RO 1. day at any ſittings after term in London, unleſs deli- 
of every term; vered to, aud entered with the marſhal the day be. 
nor in London, Fre the day to which the fittings in London ſhould be 
woleſs the 4% rst adjourned : and every niſi prius cauſe in London 
journment day, or Middleſex muſt be tried in the order ãn which 
it is entered (beginning with remanets), unleſs or. 
dered to the contrary by the judges, on reaſonable 
| cauſe ſhewn. Not. Eaſt. 2 Gee. 3. | 
All records for But now by rule 32 Geo. 3. It is ordered, that 
ag . _ all records of niſi prius for the fittings after term, 
paſſed, and cauſe in London and Middleſex, ſhall be paſſed with the 
entered two days clerk of the treaſury, and the cauſes entered with 
before #9). de. the marſhal u days at leaſt before the adjournment 
| day; and in default thereof the defendant ſhall, 
after eight o'clock in the evening of the ſecond day, 
preceding the adjournment day, be at liberty to enter 
a ne recipiatur. The King's Bench adheres to the 
old rule, | 5 
Time appointed Ordered by all the judges in England, that no 
ere wh e writ and record of niſi prius ſhall be received at the 
circuits. aſſizes, in any county in England, unleſs they ſhall 
| 1 be delivered to and entered with the marſhal, be- 
fore the firſt fitting of the court, after the commiſ. 
fion day; except in the counties of York and Nor- 
falk, and there the writs and records ſhall be deli- 
vered to and entered with the marſhal, before the 
fiſt ſitting of the court, on the ſecond day after the 
commiſſion day ; otherwiſe they ſhall not be re- 
Osuſes tobe ceived: and every cauſe ſhall be tried in the order 
tried in he en. in which it is ſo entered, without any preference 
ay ts or delay, unleſs it ſhall be made out to the ſatisfac- 
tion of the judge, in open court, that it is imprac- 
ticable or inconvenient ſo to do; who thereepon 
may make ſuch order for the trial of the cauſe ſo 
A lift to be made put off, as to him ſhall ſeem juſt, And it is further 
wy 2 ordered, that a liſt of the cauſes when ſo entered as 
4 9 aforeſaid, ſhall be made by the marſhal, and N 
4 | wit 
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| Record. 
with fixed up in ſome public place in the % print 
court, there to remain during the whole time of the 
aſſizes. R. H. 14 Geo. 2. . a * 
If you ſet the cauſe down to be tried for the fi, 
ſend, or laſ! ſitting in term, the ſame muſt be en- 
tered 21 days before ſuch ſitting, including the day 
in which the cauſe is entered, | 
If the cauſe is not tried the day of the fitting, 
you muſt apply to the marſhal to get it made a 
remanet, pay him 4s. 3 get your habeas corpore ju- 
ratorum, and alter the return to the next return 


day after the next ſittings, and reſeal it; pay 14.3 
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If cauſe ſet down 
in term, muſt be 
two days before 
the ſittings 


Remanet how to 
be made, 


annex it to the record again, and get the clerk of 
the treaſury, Mr. Jefferies, to alter the jurata to 


the ſame return as the habeas corpora juratorum; 


there is no occaſion to have a new panel re- 


turned, nor a new ſtamp. N 

After you have ingroſſed the record, then make 
out a venire facias, and habeas corpora juratorum; 
get the venire returned at the ſheriff's office in 
Middlijex, Tooke's Court, Curſitor Street ; if in Lon- 
din, in Grocer's Alley, in the Poultry; pay in Mid- 
alex 146. London 45. 4d.; if ſpecial 8s. 8d. 
Annex the panel to the writ of habeas corpora jura- 
trum, and pin them to the record. 


George the Third, by the grace of God, of Great 
Britain, France, and Ireland. King, Defender of 
the Faith, Cc. To the ſheriff of Middle/ex, greet- 


ing: We command you, that you cauſe to come 


Venire and ha, 
corp, juratorum. 


Venire facias. 


before our juſtices at Weſtminſter, in fiftcen days of | 


St, Martin, twelve free and lawful men of the 
body of your .county, each of whom having ten 
pounds of lands, tenements, or rents by the year, 
at leaſt, by whom the truth of the matter may be 
the better known, and who are in no wiſe of kin, 
either to Fohn Denn, the plaintiff, or to Richard 
Fun, late of, &c, defendant (if the defendant be de- 


tlared againſt as executor or adminiflrater, he muſi be 


bere deſcribed as in the pleadings), to make a certain 


D d 4 | a plea 


Jury of the county between the parties aforeſaid, in 


| a plea of treſpaſs on the caſe (as the aebi 10, 


Inſert eauſe of 
action as it hap- 
pent, 


Venire where 
one pleads and 
the other lets 
judgment go by 
default, 


By proviſo. 


Ketord. 


becauſe, as well the ſaid Richard as the ſaid Joby 


(the party who firfl takes the iſſue), between whom b 
the matter in variance is, have put themſelves upon - 
that jury; and have there the names of the jurors, f 
and this writ. Witneſs Sir James Eyre, Knight 
at Weſiminſter, the 6th day of November, in the C 
34th year of our reign, 5 of 
Inſert the cauſe of action in the venire, as the or 
caſe ſhall be, thus: If in debt ſay, in a plea of dett; for 
if in caſe, in a plea of treſpaſs on the caſe; if in aſ. Hi 
fault, in a plea of treſpaſs and aſſault ; if for aſſault the 
and impriſonment, in a plea of treſpaſs, aſſault, and chi 
falſe impriſonment ; if in ejectment, in a plia of of 
5700 and ejettment ; if in covenant, in a plea if caf 
breath of covenant; if in replevin, in a plea of taking Bri 
and unjuſily detaining his cattle ; if in detinue, in « in) 
piea of detinue, | | nan 
Where one lets judgment go by default, and the fun 
other pleads to iſſue, after the words, to make a min 
jury of the county between the parties aforeſaid, Fry 
add theſe words, as well as to try the iſſue between defe 
the ſaid John and Richard joined, of a plea of tre(- aQtic 
paſs on the caſe, as to inquire what damages the writ 
ſaid John hath ſuſtained, by reaſon of the not per- min/ 
forming the ſaid promiſes and undertakings by the of 01 
ſaid S. made, as for his coſts and charges by hin 
ſuſtained in this behalf, whereof it is conſidered, 1 
that the ſaid John ought to recover his damages; parcl 
becauſe, as well the ſaid 8. as the ſaid 70h, be- blank 
tween whom the contention thereupon is, have lice's 
put themſelves upon that jury, and have there the ſherif 
names, &c, Witneſs, Oc. bab. 
If the defendant carries down the record by pro- with 
viſo, the writ of venire runs thus: : 14s. ; 
And have there the names of the jurors and this time « 
writ ; provided always, that if two writs ſhall there. | 
upon come to you, that you only return one of WW [ft 
them to our ſaid juſtices at /efAminfler, at the time . 
_ aforeſaid, Witneſs, Cc. | = 


You 


Record. 1 
You carry this writ to the prothonotaries to be | 
fipned: pay 18. 44. ſeal 7 d. 


Take it to the ſheriff's office, with the habeas 
| corpora juratorum, and get them returned by the 
ſheriff, pay 145. TT 
George the Third, by the grace of God, of Habeas corpora 
Great Britain, France, and Ireland, King, Defender Wet. 
of the Faith, &c. To the ſheriffs of 1Mrddleſex, 
greeting: We command you, That you have be- 
fore our juſtices at Meſiminſter, in eight days of St. 
Hilary (the next return after the trial), or before 
the right honourable Sir James Eyre Knight, our 
chief juſtice, afſigned to hold pleas in our court 
of the Bench, by force of the ſtatute in ſuch 
caſe made and provided, if he ſhall firſt come on The day of the 
Friday the 29th of November, at Weſlmin/ler Hall, ua —— 
in your county, the bodies of the ſeveral perſons iry the cauſe, 


named in the panel annexed to this writ, jurors 


e ſummoned in our court before our juſtices at /Yeft- 
a ninſter, between John Denn, plzintiff, and Richard 
d, Fenn, late of Meſtminſier, in your county, merchant, 
Ji defendant, of a plea of treſpaſs on the caſe (as the 
: action is), to make that jury; and have there this 


he writ, Witneſs Sir James Eyre Knight, at Vi- 
r- nin/ler, the 28th day of November, in the 34th year 


he ol our reign. 

In | | | | 

ed, Theſe writs are printed upon a 25, 6d. ſtampt 
es; parchment, and may be had at the ſtationers in 

be blank, Take the hab. cor. jurat. to the chief juſ- 

ave tice's chambers, Serjeant's Inn, with the venir, and 

the ſheriff's panel annexed thereto; pay for ſigning 


bub, corp. 15, 9 d. ſeal 7 d. (leave venire and panel 
ro- with him) ; get a return thereof by the ſheriff, pay 
145.3 unleſs you have already paid for it at tha 


his ume of returning the venire. 

ere | | | 

e of Y If the cauſe is to be tried in London, ſay, ** If he it in Londen. 

time ſhall firft come on, Kc, at the Guildhall of the city _ | 
* of London,” | „ 


You | 1 If 


Record, 


If at the affizess If at the aſſizes, © or before our juſlices net " 00 
& take the aſſixes in and for the county of Oxford, if (th 

— 8 they ſhall firſt come, on th, 4 
.CC 


at Oxford, in the aid county, ” bs FF afre 


fore, 


This rule is to be obſerved in cauſes tried in 1 
London and Middleſex, for the ſitting after term re. Wis: 
ſpecting the tete and return of the venire, and hu. Mir 
bees corpora juratorum. 
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Tete of venire Vour venire muſt bear teſte on the fir/! day of the 22 
n term, on which iſſue is joined, and returnable the nd | 
ps laſt general return day of the term; and the e of u 
the habeas corpora on the quarto die poſt of the tetun Ma. 
day of the venire ; and the return thereof ſhould be 
on the firſt day of the next term, being the next WW: « 
general return day after the cauſe is to be tried, Pr 101 
N. B. There is no occaſion for Per days between 
the teſle and return of either of theſe writs. dee igt 
Stat. 13 Car. 2. c. 2. ſ. 2. nor can error be i. 
ſigned on them. . 

If at the aNſizes, If to be tried at the aſſizes, the venire is made 
returnable the laſt general return of the iſſuable 
term, and teſted the firſt day of that term; the ho- 
beas corpora will bear teſle the laſt day of the ern, 
returnable the fir return of the next term after the Wn dau 
aſſizes, 3 | 5 | 

Habeas corpora * &c, To the ſheriffs of London, greet- ah 

juratorom for# ing: We command you, That you have before | 

deen en, our juſtices at Maſiminſter, in eight days of St. Hi 
lary, or before the right honourable Sir James Ey: unty 

Knight, our chief juſtice, aſſigned to hold pleas in — 

our court of the Bench, by form of the ſtatute 0g. 

that caſe made and provided, if be ſhall firſt come, WW, 

on the day of at the Guildhul inclo 

of the ſaid city, the bodies of Thomas Gorman, oh, lpeted 

&c. George Peters, of, &c, (here put the names amc 

places cf the ſpecial jurors from the prothonotaris ge tu. 


paper exactly), merchants, jurors ſummoned i lid! 
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our court, before our juſtices at Weſtminſter, Ge. 


(the lame as in the common one). | 
And if there is a view to be had in the cauſe, add If there be a 
iter the words (to make that jury) theſe: And in rag theſe 
the mean time, according to the form of the flatute in 
ch caſe made and provided, we command you, T hat 
uw have fix of the firft twelve of the ſaid jurors, or 
yi many more of them as you ſhall think fit, to take a 
uw of the place in queſtion, on the day of 

at (as in the rule) in your city, 
ind proceed from thence to view the ſaid place, in the 
ſ-nie of John Doe, on the part of the plaintif, 
nd Richard Roe, on the part of the defendant, ap- 
inted by our court of the Bench, to ſhew the ſaid 
lace to ſuch of the ſaid jurors as ſhall come to view 
e ſame ; and that. you make appear to our. ſaid juſ- 
« of Weſtminſter, on the /aid day, in what man- 
rr jou ſhall have executed this our precept, and that 
bade there this writ, Witneſs Sir James Eyre 
night at Veſiminſier, the 28th day of November, 
the 34th year of our reign. 


Counties Palatine, 


In actions brought in counties palatine, no jury 

foceſs is iſſued out of the courts above, a mit!imus of 

e record to the juſtices there, commanding them 

cauſe a jury to be ſummoned to try the iſe be- 

een the parties, and return the ſame when tried 

the courts at MWeſiminſter, being the only writ 
ed out here on this occaſion, as follows: | 
Grrge the Third, c. To our juſtices of our Mittimus into a 
unty palatine of Chefer, greeting: The tenor of county palatine, 
certain record before our juſtices at We/tminfler, | 

ween A, B. plaintiff, and C. D. late of, &c. de- to be ingroffed 
ant in a plea of treſpaſs on the caſe, We ſend on 25. 64. 

x incloſed herein, commanding that you, (having dent“ parch- 
ſpected the ſame,) by our writ of our ſaid county, b 
command the ſheriff of the ſame county, that he 

ule twelve free and lawful men of the body of 

d county, to come before you at your next 


ſeſſion, 


412 Record, | 
ſeſſion, after this writ ſhall be delivered to you 
each of whom having 101. a year at leaſt of lang. 
tenements, or rents, by whom the truth of the mat 
ter may be the better known and inquired ino: 
and who are in no wife related either to the (aid f, 
or to the aforeſaid C. to recognize and make a jury 
of the county between the faid parties in the pla 
aforeſaid ; becauſe as well the faid A. as the (ail 
C. between whom the controverſy is, haye pu 
themſelves upon that jury; and alſo that you mike 
ſuch further proceſs againſt the faid jurors, fo to ef 
impanelled between the ſaid parties, as are in this 
behalf uſed and commonly made, according to the 
law and cuftom of the ſaid county, until the ifue 
aforeſaid, between the ſaid parties, ſhall be ful 

tried; and when the verification and iſſue aforeſai 
ſha}l be there made, and tried before you, then di 
you fend the record of the ſaid plaint, together wit 
every thing that ſhall then and there be done befor 
you therein, and alſo this writ, before our jultice 
at Weſtminſter, at a certain day which you ſhall x 
point to the ſaid parties, to be there to hear judy 
ment thereupon. Witneſs Sir James Eyre Knight 
at Weſtminſter, the 12th day of February, in th 
34th year of our reign. ip 
Take this to the prothonotaries; pay figning i 
4d. ſeal 7 d.; the venire is made out in the cau 

| |  palatine, and annexed to the writ. 

If record be lofts If a record be loſt, a new record and writ of 4 
corp, jurat. may be made out, and verdict returne 
by order of the court. Barnes 466. So in K. 
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2 Str, 1264. 

| | | s 
\.  Subpoena. * 
If you have witneſſes, and they will not appeifhiſ*'me: 
make out a ſubpena, as follows: = on. att 
Subrana ad te- George the Third, &c. bf ag Doe, Richa ever |; 
tificandum,” Noe, Jobn Staples, and Henry Flux, greeting: eme, 
command and firmly enjoin you and each of jc 0 defiat 
that laying all other matters aſide, and nom nent. 8 
| ſtandi il wa: 


Subpoena. 


fanding any excuſe, you be in your proper perſons 
before dir James Eyre Knight, our chief juſtice 
of the Bench, on Monday the day of 

next, at the Guildhall of the city of Londen, by 
nine of the clock in the forenoon of the ſame day 


413 


N. B. Four wit- 
neſſes may be 
put in one ſub- 


— 


ury lf at Weſtminſter, ſay, at ©* Weſimanſter- hall, in the 
ple , county of Middleſex ); if at the aſſizes, fay, 
ſaid (4 before our juſtices aſſigned to take the aſſizes in 
pat and for the county of Oxford, at Oxford in the 
nale « ſaid county, by nine of the clock in the fore- 
ode noon of the ſame day in the Great Hall of Pleas 


either of you know, in a certain cauſe now depend- 
ing, and undetermined in our court, before our 
juſtices at Veſiminſter, between Jahn Denn, plain- 
tif, and Richard Fenn, late of, &c. yeoman, de- 
[fendant, in a plea of treſpaſs on the caſe, (as the 
ation is,) on the part of the plaintiff; and this 
you, or any of you, are not to omit, under the 


Witneſs Sir James Eyre Knight, at Weſtminſter, 
the 28th day of November, in the 34th year of 
bur reign, | . 

This is already printed, and may be had at the 
lationers, on a 25. 6d, ſtampt parchment; no 


donotaries office, and get it ſigned, pay 13. ſeal 
74.; and each witneſs muſt be ſerved with a copy; 
and if in town, be paid 15.z but in the country, 
e party muſt have his expences tendered him; 
lor will the court grant an attachment without 
erſonable ſervice, and the witneſſes are to have 
toſonable notice. . = 

| do not find an inſtance in the books of an at- 
ment having iſſued againſt a witneſs for his 
on. attendance.— This court have ſaid— We ſhall 


Richter lay it down as a general rule, that an at- 
ng: Mement ſhall go; for wilful contempts and afts 
of 108" defiance of juſtice, we might grant an attach- 


ent. Stephenſon v. Brooke. Pract. Reg. 345. And 
Was laid in Strech & ux. v. Wheler, Barnes 
497 


penaliy upon each of you, of one hundred pounds. 


« there,”) to teſtify all and ſingular what you or 


recipe for it is required, but take ſame to the pro- 


Witneſs muſt be 
ſerved perſonally 
ſo as to ground 
an attachment, 
and reaſonable 
expences tender» 
ed if in the 
country. | 


— ng * — — 


474 


Witneſſes ought 
to have a rea- 
ſonable time al- 
lowed them. 


Attachment re- 


fu ſed. 


Subpoena. 


497. and in Huffe v. Fowke, Barnes 33 The coun 


denied the rule, and faid it is never granted, 


Plaintiff may bring his action on Stat. 5 Elz. 


c. 9. f. 12. But in Brodie v. Tickle, Barnes 35 


the court there ſaid, that in ſome caſes they vil 


grant attachments againſt witneſſes for not attend. 
ing trials. | 
The practice in the X. B. is to grant attach. 
ments on perſonal ſervice, Str. 1054. There 
ought to be a reaſonable time for witneſſes to at- 
tend ſo as to put their affairs in ſuch order that 
their attendance may be as little prejudicial to chem 
as poſſible : and a tender of reafonable charges, if 
they come at a diſtance, ought to be made. 
Motion for an attachment for non-attendance, 
affidavit ſtated that 2s. 6d. was paid, and a promiſe 
to bear all expences. That a place was taken in 
the coach for her, and ſhe undertook to go. 
When the coach was ready, ſhe confined herſelf, 
and refuſed to go. Court refuſed the attachment, 
ſaying it might afford a dangerous precedent, by 
which witneſſes coming from their places of abode 
to attend at trials, might be deprived of the repay- 
ment of their neceſſary expences; the whole of 


going and returning, and alſo during their neceſ- 


If deeds, &c. are 
in the poſſeſſion 
of any one. 


ſary ſtay there, ought to be tendered to them at 
the time of ſerving ſubpoena, otherwiſe an attach- 
ment would not lie. Fuller v. Prentice. I H. 
Black. Rep. 49. | 

If any perſon has in his poſſeſſion any deeds, 
writings, books of account, or other things, which 
it may be neceſſary to produce on the trial of the 
cauſe, or on the execution of a writ of inquiry, he 


| ſhould be ſerved with a copy of a /ubpzna duces ii. 


cum, commanding him to bring with him and pro- 


| duce the ſame; but if the plaintiff or defendant 


Subpœna duces 
tecum. | 


— 


are to produce, or the attornies on either fide, then 


a notice to them for that purpoſe, explaining the 


deed, &c. will be ſufficient, 3 
| George, Sc. as in the former one, as far as the 


place of trial; then ſay, And that you bring we 
| youy 


Subpoena. 


you, and produce at the time and place aforeſaid, a 
$ certain deed or inftrument in writing, bearing date, 
Ge. (deſcribe the thing to be produced), and then 
and there teſtify and ſhew all and ſingular thoſe 
things which you or either of you know, or the 
aid deed or inſtrument doth import, of and con- 
cerning a certain action now in our court of the 
TY Bench, depending between (as in the former one.) 


Habeas Corpus ad teſtificandum. | 


bring him into court as an evidence, on leaving 
which, and paying for the return, the gaoler muſt 
bring him up; but there muſt be an affidavit to 
ground the writ. | | . 


en in A. B. of, Sc. the plaintiff in this cauſe, maketh Afidaeit in or- 
go. oath and ſaith, That J. B. now a priſoner for debt der to obtain 
rleſf, in bis majeſty's priſon of the Fleet, is and will be av od ee 
nent, a material witneſs for this deponent at the trial of ; 
t, by this cauſe ; and this deponent further ſaith, That 
abode BW de is adviſed, and verily believes, that he cannot 
epay* lafely proceed to the trial of this cauſe without the 
le of iriimony of the ſaid J. B. | 
necel- This affidavit muſt be engroſſed on a treble ſix- 
em 2 penny ſtamp, and ſworn before a judge, who on 
tach. i reading the affidavit will grant his fat for the ha- 
1 Hh beat corpus ; engroſs the habeas corpus ad te/lifican- 
am on a 5s. ſtampt parchment firſt, and take 
_ lume to the judge with the affidavit, and he will 
whic ndorſe his name on the writ; pay him 4s. and 
of ” 2, (wearing affidavit; take it to the prothonata- 
e "=; pay 15. 44. ſigning, ſeal 7 d.; carry writ to 
e de warden (or other gaoler in whoſe cuſtody the 
d pro-B priſoner is), pay him for his return of habeas corpus 
endant BBW 11. 29. if one cauſe. | 
, = Gorge the Third, &c. To the warden of our Habeas corpus 
"vg we ion of the Feet, greeting (or 10 the perſon in d teſtificandum, 
1 6 nay u/lody be 15) We command you, That you 
84 ' the body of John Mall, in our priſon, under 


your 


arg 


If a witneſs ſhould be detained in priſon, the fol- Habeas corpus 
lowing habeas corpus ad teſirficandum may be had to ad teflificandam. 


Subpoena, 


your cuſtody, as it is ſaid, detained under fafe and | 
ſecure conduct, by whatſoever name the ſaid Ja 
Wall may be called in the ſame, before the right 
honourable Sir James Eyre Knight, our chief juſ. 
tice aſſigned to hold pleas in our court of the 
Bench, at We/imin/ler-hall, in the county of Mid. 


dleſex, or at Guildhall, in the city of London, un 


the day of (if at the aſſizes, le- 


fore our juſtices aſſigned to hold the aſſizes in and fo 


the county of Oxford, on Monday the day of 

BL next, at Oxford in the ſaid county), by nine 
of the clock in the forenoon of the ſame day, there 
to teſtify the truth, according to his knowledge, in 
a certain cauſe now depending in our court before 
our juſtices; and then and there to be tried be- 
tween John Denn, plaintiff, and Richard Fenn, late 


_ . off, Oc. defendant, in a plea of trefpaſs and aſſault 


(as the action is), and immediately after the ſaid 
John Wall ſhall then and there have given his teſti- 
mony before our ſaid chief juſtice, to return him 
the ſaid John Wall to our ſaid priſon, under ſafe 
and ſecure conduct ; and you have there this writ, 
Witneſs Sir James Eyre Knight, at Weſtminſter, 
the 28th day of November, in the 34th year of our 
reign. | 


_ Of examining Witneſſes on Interrogatoriei. 


How to apply in 


term. 


If after iſſue delivered, and notice of trial given, 
a witneſs that is material on either ſide, is going 
abroad or beyond ſea, ſo that he cannot be had at 
the trial, the party who wiſhes for his teſtimony 


on an affidavit of the fact, and being a material 


witneſs for the defendant, without whoſe teſtimony 
he cannot proceed to trial, may apply to the count 
two days before the trial, for leave to poſtpone it til 


the next term, on account of his abſence, but this 


rule cannot be obtained without conſent on the 
part of the plaintiff: for croſs examination cannot 
be ſupplied by depoſitions. Barnes 447. Hol . 


Hhadock, If he refuſe to conſent, or to * 1 
| Javls 


Anterrog atories. 417 


44, the court will aſſiſt the other party by putting 
off the trial, So in K. B. Coup. Rep. 174. Doug, 


420, | 

1 [ think notice is proper to be given before the 

the motion to the oppolite attorney * To put off the _ 

4. trial on account of the abſence of J. B. a material _ 
_ « witneſs for the defendant,” until the firſl fitting 4 

"hs within the next term; make affidavit of the ſer- 

2 rice thereof, then give affidavit to ground the mo- 

oy of tion, and of the ſervice of the notice to a ſerjeant 

bel to move, fee 105. © d.; draw up the rule at ſe- 

5 condaries, pay 78. ſerve ſame and make affidavit 

e in of the ſervice, ** and of ſhewing the original rule; 

5 give it to a ſerjeant, with a brief of the affidavit to 

Fg make abſolute, fee 1. 15. ; which, if done, draw 

late up rule abſolute at the ſecondaries, pay for ſame 73. 

Mault and ſerve copy thereof on the oppoſite attorney. 

1 N, B, Notice muſt be given on the other ſide, of 

telt * time he is examined, fo that the other party 

1 may be at liberty to file interrogatories, and croſs- 

er lie mine him on his part, 

unt. [f it is in vacation, application muſt be made in Hos in vacation, 

inter, i ſummary way; apply to a judge for a ſummons 

of our br that purpoſe, pay 25.; ſerve copy on oppolite 


Morney ; and when you attend the judge, produce 
o dim the affidavit, though I think it would ſave 
orice, eto give a copy at the time of ſerving the ſum- 

| mans, and on attendance, if the attorney conſents, 
given, lie judge will make an order. 


going By Stat 13 Geo. 3. c. 63. Where the cauſe of If the cauſe of - 
had at ion ariſes in India, and a ſuit is brought there- ion ariſes in 
timony "PO" in any of the king's courts at Meſiminſter, the 2 
vaterial burt is impowered to iſſue a commiſhon to exa- 


timony 
e count 
je it till 


Ane witneſſes upon the ſpot, and a mode is 


aked out for tranſmitting the depoſitions to 
land. 5 : 


hut this Aſter a rule or order is made, the witneſs is to be after rule made, 
on the en to the judge's clerk, who examines him, and the witneſs to be 
cannot de interrogatories are to be left there, and he is to ten, to the- 
Froft v. ſworn upon them; after he is examined on e 
nl N lides, the judge's clerk delivers out copies of | 

z 


e the 


to be ligned, 
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Interrogatories 


The form of in- 
terrogatories on 


bene of the 


plaintiff. 


Imprimis. 


Laft interroga- 
tory . | 


Interrogatories 
for deſendant. 


ment of 114. per ſheet; and for filing the interro- 


jeant; pay him according to length ; but if (mall 
11. 1; ingroſs them on a double 124. ſtampt 


Interrogatories. 


the depoſitions taken, to the attornies, upon pay- 
gatories, 25. „% 
The interrogatories are to be ſigned by a ſer. 


parchment. 


Interrogatories to be adminiſtered to John Black, 
a Witneſs to be produced, ſworn, and examine 
on the part and behalf of John Denn, plain- 
tiff, and Richard Fenn, late of London, 

merchant, defendant, before Sir Henry Gould 

_ knight, one of the juſtices of our lord the ling 

of the Bench, purſuant to a rule of the ſaid 
court, made ow the day of 
in the 34th year of the reign of his majefly 
king George the Third ; or if it be by virtue 
of an order, ſay (purſuant to an order of the 
ſaid juſtice of our lord the king of the Bench, 


made the day of 1793. 4 
| | | a 

Do you know the parties, plaintiff and defend - © 
ant, in the title of theſe interrogatories named, o fi 
either, and which of them; and how Jong hare le 
you known them, either, and which of them? De- 

clare the truth, and yout knowledge herein. 

Laſtly, Do you know of any other matter 0 5 
thing, or have you heard, or can you ſay any thing * 
touching the matter in queſtion, in this cauſe, thay” 
may tend to the benefit and advantage of the com i r 
plainant in this cauſe, beſides what you have bee! he 
interrogated unto? Declare the ſame fully, a troy 
at large, as if you had been fully interrogate, 
thereto, | G. 5.8... 

Interrogatories to be adminiflered to Richir = 
Fenn, a witneſs to be produced, ſuunn, a vid 
examined on the part and behalf of C. I." 70 
defend int, at the ſuit of A. B. before, &c. oppor 


in the other, 


Interrog atories. 419 


| If a witneſs going to ſea be examined upon in- If the witneſs 
** terrogatories before a judge, and the trial comes on does not go after 


[0 before he is gone, his depolition ſhall not be read, 2 — 
or but he muſt appear ; for the rule in ſuch caſe is ries ſhall not be 
fr” made on a ſuppoſal of his abſence. Salk. 69 1. reads 

12 Med. 493. | 


the above named defendant, maketh oath, That ground motion 


+ this ation is brought againſt him for an aſſault, COD * 
ow] ſuppoſed to have been committed by him on the upon interroga« 
lin- faid plaintiff, who was a mariner belonging to the tories. 

Jon ſaid ſhip, and on board the ſhip L. in the month | 
\ ould of Lebruary laſt, when the ſaid aſſault is charged to | 
0 have been committed: And this deponent further g 
e ſaid ſath, That W. S. of .:. merchant, was a paſ- i 
Ty ſenger on board the ſaid L. at the time the ſaid 


aſſauſt is ſuppoſed to have happened, and is as this | | 
Ceponent is adviſed and verily believes a material | 
vitneſs for him in his defence to the ſaid action, — 


oy and without whoſe teſtimony this deponent cannot . 

eh proceed to the trial thereof; and that the | | 
ſad . S. is about to leave this kingdom on Mon- 3 

jeſend 40 or Tueſday next, or before, as he has informed 

ned, or ds deponent, and as this deponent verily be- 

g wi lieves, | | C. X. 

n? De- : | 

Brief. 

gr The brief is inſtructions to counſel, for ſup- Brief, 

n 


potting the party's caſe in whoſe behalf it is made 
lp anc! delivered, for calling witneſſes to prove or 
Giprove ſuch matters as may benefit or prejudice 
te client, and for properly conduQing the cauſe 
though the courſe of the trial ; and to this end it 
ould contain the names of the parties, an ab- 
"ad of the pleadings, the caſe truly lated, with ſuch 
Oſervations thereon as may be judged neceſſary 
ind proper; and laſtly, the names of the witneſſes, 
Wi a ſhort mention (as an index to the caſe, by 
day of proof ) of what they reſpectively know in 
port thereof, that the counſel may not be at a 
E e 2 loſs 


Illy, 40 


errogatet 


Richat 
rn, an 
C. D. [6 


res &c. 


420 


loſs to call the proper witneſs, for proof of particu. 
lar facts, as may be neceſſary. 8 


In the Common Pleas. "wad 


| ſhort as you can to the end of the declaration: 


341. 


Briek. 


In this brief the names of the plaintiff and de. 
fendant are only once uſed, which is placed at the 
top of the ſheet thus, TIED 60D | 


Between John Denn, plaintiff, 


Richard Fenn, defendant, 
London, (ſſ.) The plaintiff declares, for that 


whereas the defendant, Oc. here ſtate the counts az 


then the plea, replication, rejoinder, &c.; after- 


wards the caſe and evidence. 1 
For the benefit of the clerk I have ſelected a few 


of the general heads and leading maxims, relative 
to the law of evidence, in my Jur. K. B. 5 wi, 


Jant, 


that 
ats 28 
tion ; 
after 


a few 
ative 
5 edit, 
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p97 EA is a return of the judge before whom 


the cauſe is tried, after a verdi& of what was dorſes the poſtea, 


done therein, and is indorſed on the back of the 


niſi prius record, 


When the cauſe is tried at the ſittings in London 
or Middleſex, the aſſociate in this court keeps the 
record in his cuſtody, and indorſes the peſtea upon 
the back of it (if the defendant does not within 
time either move in arreſt of judgment, or for a 
new trial); call on Mr, Eagell for ſame, on the 
quarto die poſt of the return of the ha. corp. jurato- 


rum, then get it ſtamped with a double half-crown 


ſtaq p at the ſtamp office; the day you are intitled 
to ſign judgment, go to the prothonotaries office, 


pay for the ſigning of judgment 75s. 4d.; take the 


joſiza to one of the prothonotaries, and he will tax 
coſts thereon. | 

In the K. B. in London and Middleſex, the aſſo- 
ciate delivers the record over to the attorney in 
whoſe favor the verdict is, which I conceive to be 
wrong; it ought not to be parted from till the 
fourth day. And the rule in the C. P. with re- 
ſpect to the motion in arreſt of judgment, ſtays 
the poſtea in the mean time in the hands of the 
allociate. —=_ „ | 

NM. B. There is no rule given for judgment in 
this court, but you wait the time, i. e. the four 
4: otherwiſe in the King's Bench, NV. on R. 
5 Geo. 2, 

Every clerk of aſſize, and the aſſociate to the 
lord chief juſtice, ſhall make returns of peſteas upon 
records iſſuing out of this court, whereupon any 
proceedings have been by virtue of any writ of ni 
prius, diſtringas, or habeas corpora juraturum, and 
czuſe the ſame to be delivered to the prothonota- 
(ics of this court, upon the quarts die poſt of the re- 


Aſſociate in- 


after verdict on 
the back of re- 
cord. Vide p. 
6 Fo 


King's Bench, 


Clerk of aſſize 
and aſſociates 
ſhall make re- 
turns of poſteas, 
&c, to protho- 
notarie, 


1 - turn 


526” rr 
— a 8 . 
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Poſtea to be left 
in the office on 
ſigning judge 


meat, 


Poſtea amended, 
and four dar 
aſter to move. 


Either party 


dying. 


Bankrupt. 


Taxing cofts if 


extras 


Poſtea. 


turn of the writ of niß prius in Bank, on pain 
of 20/. and ſhall take the fees due to them te. 
ſpectively for the return of every poſtea, R. E. 
1 | 5 | 
Where final judgment ſhall be ſigned upon 5. 
teas or inguiſitions, they ſhall immediately be [cf 
with the clerk of the judgments of the protho. 
notarics, and ſhall not afterwards be taken out 
of the office without leave of the court. R. Try, 
13 Geo. 2. ; 

Pojtea may be amended by the judges” notes of 
certificate. Miliiams v. Jones. Cocke's Rep. 118. 

It was ordered, that the aflociate do amend the 
poſtea in court; that defendant have four days after 


the amendment to move in arreſt of judgment, N 
Hanse v Smith. Barnes 449. bo 
If either party die, execution cannot be taken 10 
out until a /c:. fa, iſſued for that purpoſe, 8 G9 th 
e.. 8 | 0 
But if plaintiff become bankrupt, final judgment if 
may be entered in his name. 2 Jl. 358. Bibbins _ 
v. Montell. And the King's Bench have held, 48 
that even an executirmn may be ſued out in the ban. 0 
rupt's name; {or the bankruptcy did not abate tht " 
ſuit. 3 Term Rep. 437. Waugh v. Auſten; and te- te 
fuſed to diſcharge defendant out of cuſtody on Bl -- 
a ca. fa. | 5 
Of taxing Coſts. 4. 

If there are extra coſts, an affidavit of the er- 5 
pences is neceſſary to be made before taxation; in 4 
country cauſes, affidavits are generally made; and my 
if ſworn there, one of the ſecondaries will mark it ref 
before the coſts are taxed; he is ſuppoſed to make = 
an office copy, for which he is paid 8 d. per ſbett ig. 
beſides tamps ; but if the office copy is not wanted the 
then on payment to the ſecondary of 8 d. per ſheet fron 
he will permit you to take the original to tax thay 
coſts, which the prothonotary keeps, and ſends oe b 


to the ſecondary to file; and N. B. It is — 


zanted 
- (heet 
ax tht 
ds ove 
(ual © 

ſens 


Of taxing Colts, 


end the copy of affidavit to the oppoſite attorney, 
for which is allowed 4 4. per ſheet. | 

t is alſo uſual among fair praQiſers, to give 
the oppoſite fide notice of taxing coſts, without 
2 rule ; but if you cannat rely on the attorney, then 
apply to the ſecondaries office for a ſide- bar rule 
to be preſent at taxing, pay 4s. ſerve copy on 


the attorney of the other fide, and he then muſt 


give notice. 


In the Common Pleas. Denn v. Fenn. 

J. B. of, &c. the plaintiff in this cauſe, and 
C. B. of, &c. attorney for the above · named plain- 
tiff, ſeverally maketh oath, and ſay; And fuſt this 
deponent C. B. for himſelf ſaith, That notice of 


trial was given in this cauſe for the laſt aſſizes, to 


be holden at Oxford, in and for the ſaid county, and 
that he did cauſe three ſubpoenas to be iſſued out on 
the part of the ſaid plaintiff, and that A. L. of, &c. 
C. L. of, &c. E. T. of, &c. G. H. of, &c. J. K. 
of, Sc. (here inſert the names of the witneſſes, and 
thr places of abode, with their addition of trade, &c.) 
were all of them ſeverally ſubpcena'd on the part of 
the plaintiff, and that the place of reſidence of the 
ſaid A, L. C. L. and G. H. is diſtant from this 


deponent twelve miles: and this deponent further 


ſaith, That all the ſaid witneſſes were material and 
neceſſary for the ſaid plaintiff; and that the ſaid 
4. L. &c. were all paid with their ſubpuenas 18. each, 


and that the ſaid A. L. Cc. (here again name the 


witneſſes) were neceſſarily abſent from their places 
of abode in going to, and returning from the ſaid 
abzes, three days; and this deponent was alſo ne- 
cellarily abſent from his place of abode three days; 
and that the uſual place of abode of the ſaid A. L. is 
biſtant from Oxford thirty-ſeven miles; and that 
the uſual place of abode of the ſaid C. L. is diſtant 
from Oxford ten miles (go on and ſhew the diſtance of 
wry witneſs from the aſſixe town) : and this depo- 


423 


Notice to tax, 


Affidavit of in- 
creaſed coſts, 


nent further ſaith, That the ſaid A. L. was very 


Ee 4 old 


and expence, the ſum of 3/. 105s.: and this depo- 


s 
| 
| 


N. B. The briefs 
ought to be pro- 
duced 1n all 
caſes, 


Cofts of rewanet 
allowed in K. B. 


tipſtaff, and bailiff, 1435. to the marſhal nd 


Of taxing Coffs, 


old and infirm, and that he was obliged to hire | 
polt chaiſe for her, from her place of abode to th: 
ſaid aſſizes, and back again (ſhe the ſaid A. L. nd 
being able to travel in any other way), and that he 
did pay for the ſame the ſum of 51, 105. ; and thy 
he did alſo pay to her for her Joſs of time, trouble 
and expence, the ſum of 41. 435. and this de 

nent further ſaith, That he did pay to the ſaid C. J. 
E.T. G. H. Ec. for their loſs of time, trouble, 


nent further ſaith, That his brief conſiſted «f 
five ſheets of paper, and that he did pay to Mr, 
Bearcreſt with his brief and clerk 4/. 6s. bi. 
and to Mr. Baidwin and his clerk 21. 45, 64 
and” the following court fees: to the mar- 
ſhal for entering the cauſe, 125.3 to the jur, 


Crier, 175. ; and to the affociate, 11. 15%, bd: 
And this deponent A. B. for himſelf faith, Thit 
he did pay for the expence of himſelf and uit 
neſſes, pending the ſaid trial, the ſum of 5. 
Do | | | 

It is impoſſible to form a general precedent fo 
an affidavit of increaſed coſts, as every cauſe varies 
ſo much in expence and circumſtances ; therefore 
you have nothing more to do than ſtate the fads; 
but it muſt be with certainty, as the prothono 
tary cannot aſcertain the expences of the vi 
neſſes without, and with that you are to ſhe 
that every thing is neceſſary and material as fe 
as your belief goes, to be produced on the pi 
of your client; and the place of abode of you 
witneſſes muſt alſo be ſewn, with their dn 
from the place where the afſizes are held, a 
the time they were neceſſarily going to and te 


tur ning from the aſſizes; otherwiſe they cannd 
be allowed for, 


The King's Bench determined, that coſts of 
remanet ought to attend the event of the ca 
unleſs particularly circumſtanced, fo as to df 
| 11 of 


Of taxing Coſts, | 425 


ire uiſh it from being within the reaſon and principle 

o the of the general rule. Vide 4 Burr. 1990. Sadler 7 

„ Dot v. Evans, | ; : 

at be It was ordered by this court, that whenever a Now in C. p. 
| tha WA cauſe goes off at one aſſize, without default of contra coole: 


either party, and is tried at a ſubſequent aſſize, 7. 138. 


the coſts of the former aſſize ſhall be allowed. 
Sparrow v. Turton. T. 7 Geo, 3. Say. 178. 2 edit. 
do is the practice of the King's Bench. Burchall 
. Bellamy, H. 11 Geo, 3. K. B. Say. 179. 
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Spettal Verdict. 


A Special verdict is, when the jury find the 
ſpecial matter, and thereupon pray the di. 
rection of the court, Co. Lit. 226. b. And the 
verdict muſt always be for the plaintiff, on the 
point reſerved for the opinion of the court, Barn, 
451. The rule is, if the opinion of the court Wil; 
is for the plaintiff, that the po/ea be delivered to Ih 
him; if for defendant, that the verdict be entered 
for him ex aſſenſu juratorum. Barn. 451. 
The facts proved at the tiial ought to be ſtated, 
and not the evidence of the fads only. 277i. 163. 
| Palmer v. Johnſon. N 3K 
How to proceed If there be a ſpecial verdiQ, the plaintiff's attor- WW... 
on a ſyecial ver- ney with the defendant's generally pet it ſettled, WW... 
38 Vice . by the two ſcrjeants who ſign the ſame, which i 
| then left with the aſſociate to be copied for each kene 
party; pay 8 4. per ſheet; after it is done, take it 
to Mr. Sher bid at the prothonotaries, who wil ] 
make fix copies thereof, viz. four for the judge, 
and two for the ſetjeants on each fide; pay tf 
ſame 23. 4d. per ſheet, This tbe plaintiff's attor 
ney does, and delivers three to the defendant's 1. cugh 
torney ; if he does not pay for them, then the expe 
plain:iff's attorney may deliver the four to t 
juiges; pay each clerk 25.3 and when it is entered... 
on the roll, give brief to a ſerjeant with 105. 64 half ; 
to move for a conſilium, who ſigns it; take it to ti zern 
ſecondaries at Meſiminſter, and have the roll! Charg 
court; they will mark the roll, and in the even" bar 
draw up rule for conſium with the ſecondarie party 
pay 55.3 ſet the cauſe dowr, with them, pay 1% ound 
icrve copy of the rule on the oppoſite attorneſ An 
give brief to a ſerjeant to argue; if judgment Melive 
given, draw up rule with the ſecondary, Pay 3" e; 
then tax the coſts as in other ca'es. Sa + harge 
Counſel to fob- By ful M. 1654, / 23. That on finding |: d upo 


 feribe the point cial verdicts where the points ate ſingle, and f 
in qucſt ion. | | comp! 


Special Uerdict. . 427 


complicated, and no ſpecial concluſion, the coun- 

ſel, if required, do ſubſcribe the points in que ſtion, 

and agree to amend omiſſions or miſtakes in the 

niſie conveyance, according to the truth, to bring 

the point in queſtion to judgment. | | | 

That unneceſſary finding of deeds in hee verba, Deecs to be 
where the queſtion reſts not upon them, but are found accor ling 
only derivation of title, to be ſpared; and found eee 
ſhortly according to the ſubſtance they bear in re- 

ference to the deed, as feoffment, leaſe, grant, & c. 

Ihd, 2 
By rule E. 27 Car. 2. It is ordered, That every Copies of ſpecial 
attorney ſhall deliver true copies of the record of goal hay 
ſpecial verdicts to the reſpective juſtices of this Ce to che 
court, by the ſpace of one whole week at the leaſt joſtices one 
next before the day appointed for ſuch argument; week before the 
namely, the attorney for the plaintiff, one copy 220 

thereof to the lord chief juſtice, and another to Two by the 

the ſenior judge; and the attorney for the de- pars e 
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. - | two by the de- 
T each ſendant, like copies on each of the other two fendant's ar- 
take UE: 6ices. | torney. 


0 will That no argument by counſel on either ſide ſhall Nor any argu- 


ue de heard at the bar, until books be delivered to all ment, till the 
pay bie judges : provided nevertheleſs, that in caſe the boolts be Celi- 
8 attor attorney of a b vered. 

to ney of eber party ſhall not deliver books as he 
nt's at- Attorrey on ei- 


ought, then if the attorney on the other ſide, for ther de may 


en the expediting his client's cauſe, will deliver books to gcl;ver all the 


: Tha 
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3 
Way” 
* 
19 
9 
2 
"IF 
13 
is 
: 


to i the judges, three days at the leaſt before the ar- 8 3 8 
e zument, counſel ſhall be heard on his client's be- OO 5 
o. : half at the day appointed; and the attorney deli- cos. 

jt tO Un 


'ering books as aforeſaid, ſhall be reimburſed the 
charges of delivering the two books, which ought 
to have been delivered by the attorney of the adverſe 
party; which charges the ſaid attorney ſhall be 

ound to pay upon demand thereof. Ibid. 
And laſtly, it is ordered, That if the charges of 
lelivering the ſaid two books ſhall not be paid be- 
ſare judgment ſhall be given in the cauſe, the 
harges of delivering the ſaid books ſhall be allow- 
q upon taxing coſts; and in that caſe the * 
a al 


roll 1 
evenind 
ndaries 
Jay 1% 
Lorne) 
ment | 


ay $4 
ling | 
and 
comp 
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If no coſts be 


had, then by at · 


tachment. 


King's Bench 
practice, 


Special caſe. 


How to proceed, 


party, by attachment or otherwiſe as the court ſhil 


by the defendant's attorney. Note on the above 


no motion in arreſt of judgment being made, ) the 
rule is drawn up with the ſecondary, and the col 


Special Uerdic. 


ſhall not be compelled to pay the ſaid coſts, By 
if no coſts are to be taxed in the caſe, then the 28. 
torney making default in delivering books as afre. 
ſaid, ſhall be compelled to pay the charges of tie 
copies ſo delivered by the attorney of the advert 


think kt. l.. | 
N. B. The court will refuſe to hear covnfel 
upon the argument, unleſs the books are paid for 


rule, reference to M. 6 Geo. 2. reg. 3. 
The delivery of the books to the judges in the 
King's Bench is to days before argument, N. R. 
Z. 2 Face 2. | 
The court having delivered their opinion, (ant 


taxed immediately, But the oppoſite attorne 
may obtain a rule to be preſent at the taxing o 
the colts, 


Special Caſe. 


Another method of finding a ſpecial verdict is 
when the jury find the verdict generall« for th 
plaintiff, but ſubject nevertheleſs to the opinion e 
the court above on a ſpecial caſe ſtated by the {cr 
jeants on both ſides, with regard to a matter « 
law; which has this advantage over a ſpecial ver 
dict, that it is attended with much leſs expence, a 
obtains a much ſpeedier deciſion ; the poſtza bein 
ſtaid in the hands of the officer of niſi privs (all 
ciate) till the queſtion is determined, and the ve 
dict is then entered for the plaintiff or defendant 
the caſe may happen: but as nothing appears ape 
the record but the general verdict, the parties 
precluded hereby from the benefit of a writ of etio 
if diſſatisfied with the judgment of the court up 
the point of law, | 

If a ſpecial caſe be made, it is ſettled by the 


ſerjeants and ſigned; and the aſſociate makes 
| | | cof 


: Special Uerdic, 0 | 


Bar copy for each party, pay bim 8 d. per ſheet, then 
e r. i ewe brief to a ſerjeant to move for a concilium ; 
fore- draw up rule for argument with the ſecondary ; 
f tie BM ene copy on the oppoſite party; make four copies 
Iver of the pleadings and caſe for the judges ; each at- 
t a torncy makes two. The plaintiff's attorney de- 


livers two, viz. one to the chief juſtice, and one to the 
{zior judge; and the defendant's attorney, to the 
other two judges. | 

If the facts are not ſufficiently ſet forth in the 


ounſel 
ud for 
above 


in the Jie 3 Burr. 1773. 
V. N. ae 3 1773 
1, (ard 
e,) the 
e col! 
ttorne) 


King 0 
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ſpecial caſe ſtated, the court will grant a new trial. 
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Of Arreſting the Judgment. 
Arreſts of judge TEES of judgment ariſe from intrinſic 
ment. cauſes appearing upon the face of the record; 
| for a judgment can never be arreſted, ht for that 
_ which appears on the face of the record itſelf, Lird 
Raym. 232. The court after verdict will do every 
thing they can to help the declaration, and wil 
ſuppoſe every thing right, unleſs the contrary ap- 
pear on the record, I Fu. 255, but not after 
judgment by default, 2 Burr. 899. 
| After verdict, a man may alledge any thing in 
the record in arreſt of judgment, which may de 
aſſigned for error after judgment, 2 Roll. Abr. 
716. So after interlocutory, before the principal 
judgment, Cro. Elix. 914. 235. And judgment 
after verdict ſhall not be arreſted for an objeCtion 
that would have been good on demurrer, 3 Bur, 
725. | 5 | 
Moticn before * in arreſt of judgment, in this cout, 
»ppearance d muſt be made before or upon the appearance Cay 
| of the return of the habeas corpora juratorun, 
Barnes 445. Lyie v. Rivers. | 
Sunday is not eſteemed one of the four days, 
4 Burr. 2130. in the K. B. Sol take it to be in 
King's Bench. this court. The K. B. determined that a motion 
in arreſt of judgment may be made at any time le 
fore judgment is entered up, and after a rule for 
new tial refuſed. Doug. 745. Taylir v. Whitehead. 
If rover on laft : 
day nutice. mul! be notice given of the motion, which will re 
8 quire an affidavit of the ſervice, Camp v. Cal 
Cooke's Rep. 107. Barnes 247. S. C. 
When not to be Judgmen' ſhall not be arreſted, becauſe the de 


mel ed. f-ndant's name is put in two counts inſtead 0 
| plaintiff's. 3 /i, 40. Richards v. Symonds. 
How to move, If the party moves in arreſt of judgment, 5. 


ſe 


a) 


notice of this motion is requiſite, as the rule it 


And if it is moved on the laſt day of term, the!e 


Arreff of Judgment. 


ſays the proceeding (unleſ it be moved on the laſt 

ay of term); the roll ſhould be brought into court 

it, upon the motion, if it is entered on record; if not, 
| the record of niſi prius being produced in court will 
; be ſufficient z for which you will apply to Mr. 
inſic Lagill to take the record down; pay him 6s. 8 .; 
ord; pay treaſury-keeper I 544 ſecondary I s., cryer 64. z 
that give brief to your ſerjeant, to move, that the en- 
Lird 6 try of the final judgment be flayed uniil the court 
hats « all other wiſe order.” In the evening draw up 
| will the rule, which will be in theſe words: Upon 
9 3?- WM rexving the record of niſi prius between the ſaid 

after palties, it is ordered, that the entry of final judgment The rule, 

; uten the verdict found for the plaintiff be flayed until 

0; n WW ti; court be moved on bebalf of the plaintiff, and 
ay de J ttherwiſe order : let notice of this rule be given 
TA a. plaintiff, his attorney or agent, and let notice of 
neipal WWW . notion to diſcharge this rule be given to the de- 


Gon fndant, his attorney or agent;“ pay ſerjeant's fee, 


Burr. 
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one guinea; rule 55. ; ſerve copy on plaintiff's 
atorney, = | | . 
If the plaintiff means to diſcharge the rule, he How plaintiff is 


court, 
ce day 
atorum, 


muſt give notice thereof thus: Tate notice, that *9 proceed, 
tt; bonourable court will be moved to marrow, or ſo 
in after ri 2 can be heard, that ibe rule made 
in this cauſe the day o It may be 
. e charged.“ Serve copy NY nd 3 
85 nd make affidavit of the ſervice; give brief to a 
ſjeant, and he will then argue the point; fee diſ- 
cretionary, | | 
[f judgment is arreſted, then draw up rule in the How to proceed 
reing with the ſecondary (pay 55s.) ; ſerve copy . 9 8 
£1 plaintiff's attorney; there are no coſts allowed 85 
a this caſe, Cowp. Rep. 407. 
If the rule is diſcharged, then plaintiff's attorney 17 rule diſ- 
> the de ee and may proceed to tax his coſts in charged. 

40 Vu Way, | | 
_ If you move in arreſt of judgment on the inqui- How to move 
„ 01, and the ſame is not taken from the ſheriff, upon en inquiſi- 
"Ne i" him nutice to produce it in court, in order to e. 

ſtay ic for the rule; pay him 6s. 8 4.; make affida- 

i vit 
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Rule to be ob- 
ſerved in arreſt 
of judgment. 


Arreſt of Judgment. 


vit of the ſervice, left he ſhould not produce the 
ſame, If the plaintiff's attorney has it, then give 
him notice to produce it, and make the like af. 
davit; then proceed as before. 5 
With regard to arreſt of judgment upon matter 


of law, this rule is to be obſerved, That whit. 


ever is alledged in arreſl of judgment, muſt be ſu 
matter as would, upon demurrer, have been ſufficient 
to overthrow the action or plea,” But this rule wil 


not hold 2 converſo, viz. ** That every thing that ny 


be alledged as cauſe of demurrer will be good in arrif 
of judgment; becauſe many omiſſions and drfehts, if 


not taken advantage of in time, are cured after ver- 


dift by the flatutes of jeofails,” _ 

If the rule is diſcharged, then plaintiff's attorney 
draws up the rule, and may proceed to tax his coſts 
in the uſual way, on the inquiſition, 


- - 


MY Few Trial, 


natter N trials were granted before 1665. Ste. 
whats 138. 466. Trials by jury in civil cauſes 
e fuch could not ſubſiſt now without a power ſomewhere 
iet to grant new trials. 1 Burr. 390. 
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e wil A new trial is retrying the cauſe before another New trial, what, 

at ny jury; but with as little prejudice to either party, as 

arzt had never been heard before, No advantage 
As, s taken in the former verdift on the one fide, or 5 
Y Ver. the rule of court for awarding ſuch ſecond trial on + fie 


the other; and the ſubſequent verdi&, though con- 

tary to the firſt, imports no title of blame upon 

the former jury, who, had they poſſeſſed the ſame 

lghts and advantages, would probably have al- 

tered their own opinion. The parties come better 

informed, the counſel better prepared, the law is 

nore fully underſtood, the judge is more maſter of 

the ſubject; and nothing is now tried but the real 

merits of the caſe. A ſufficient ground muſt, 

towever, be laid before the court, to ſatisfy them 

that it is neceſſary to juſtice that the cauſe ſhould be 

further conſidered z nor do the courts lend too eaſy 

a ear to eyery application for a review of the 

former verdict, They muſt be ſatisfied that there 

are irong probable grounds to ſuppoſe that the 

derits have not been fairly and fully diſcuſſed, and 

t the deciſion is not agreeable to the juſtice and 

Tuth of the caſe, | 1 | 

In Ducker v. Woad, Ld. M. ſaid, That there Power of court 

is no doubt but that the court had the power of to grant, &c, 

ing the opinion of a ſecond jury in any caſe 

here the damages were exceſſive; but theſe queſ- 

ons depended on their own circumftances, on 

ich the court would exerciſe their diſcre- 

en. 1 Term Rep, 277. Vide 2 Will. 405. 

Will. 62. | - 8 

it the party againſt whom the verdict is obtained Mut be moved 

ieh or judgment on inquiry of damages, or Bye ar ai 
F wiſhes * 700 
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434 5 New Trial. 

day of the return Wiſhes for a new trial, he muſt move for 

of the ba. corp. the fame within the firſt four days of the ty 

3 r Barnes 446, if the cauſe be tried in the vacation; 
but if tried within the term, then before or on the 
eppearance day of the return of the habeas corpora jus 
ratarum, or inquiry (if by original), unleſs the 
foundation of the motion be ſome matter diſcovered 
afterwards, Barnes 443. Wills v. Bennett, Pra, 
Reg. 410. S. C.; but if it be returnable on a day 
certain, then four days incluſive of the return dy; 
and the motion is. generally made on an affidavit 
(unleſs it ariſe from a verdiat given contrary to evi. 
dence, a miſdirettion of the judge at niſi prius, 2 Wii, 
273. or e the jury bave given exceſſive damage), 
of ſome new matter being diſcovered ſince the 
trial. How v. Sirode. e | 
I the cauſe be tried before a judge of another 
court, there ought to be an affidavit of what paſſed 

on the trial. Barn. 447. 
King's Bench, In the K. B. the motion muſt be made within 


Four days of the beginning of the term, including the 

firſt day. Birt v. Barlow. Doug. 171. m 
Though the Where verdicts have been given contrary to WW ©"! 
firength of ei- evidence, or where there hath been no evidence a U 


„ e ee all to ſupport ſuch verdicts, the court have granted Wil / 
dle, — new trials; but if there hath been a contrariety del 
refuſed. evidence on both ſides, the courts have never 33 
granted new trials, notwithſtanding the judge (be- 
fore whom the cauſe was tried) hath been of opi- 
nion, that the ftrength and weight of evidence wut 
againſt the verdict. 3 Wilſ. 47. Stwaine v. Hall, 
Court will not After a verdit on the honeſt and juſt fide of 
e eee the cauſe, the court will ſupport it if poſſible, and 
been a verdicton not grant a new trial, 2 Wilſ. 306, Guin? 
the honeſt fide, FVilcock, X | 5 
Will not grant The court will not grant a new trial in aQion: 
ia penal actions, on penal ſtatutes, 3 7/41. 59. Barn. 466. 1 Met 
*. 17.; and it has been ſo held for more than fift 
years paſt, Vide Str. 899. 1238. Nor where there 
is complete and. ſubſtantial juſtice done, 2 Tu 


Rep. A. B. 4. Nor to let the party into 2 de 
th 7 fence 


| New Trial, 


43S 


4 | fence, of which he was appriſed at the firſt trial; 
" WH 84. 113. Vids Str. 691. My Iaſtr. K. B. 
he 55. 1 Wil. 98. NE | ; 
. jn all motions for new trials, it is abſolutely ne- Seidom granted 
* celſary for the court to enter into the nature of the in aQions for 
we cauſe, the evidence, facts and circumſtances of the 9% 
4 caſe, as for a jury. The law has not laid down 
5 what ſhall be the meaſure of actions of tort; the 
Iezdure is vague and uncertain, depending upon 4 
** vaſt variety of cauſes, facts and circumſtances. 
_ Torts or injuries which may be done by one man to 
Wii another are infinite; in caſes of criminal converſa- 
90 tion, battery, impriſonment, ſlander, malicious pro- 
** ſecutions, &c. the ſtate, degree, quality, trade, or 
profeffion of the party injured, as well as of the per- 
other bon who did the injury, muſt be, and generally are 
palled conſidered by a jury, in giving damages, 
lt is very dangerous for the judges to intermeddle 
BETTY in damages for torts z it muſt be a glaring caſe in- 
ng th deed of outrageous damages in a tort, and which all 
mankind at firſt bluſh muſt think ſo, to induce a 
ary to I curt to grant a new trial for exceflive damages. 
once 1 Ale v. Money. 2 Wilſ. 206. | 
pranted After a nonſuit by order of the judge impro- New trial grants 
riety of br, the court granted a new trial without coſts. es after a not= 
never Py 146. Buſcall v. Hogg. So in K. B. 4 Burr. hit. 
de- 86. 2 | 
or art It is ſaid that in ejectment, where a verdict is Granted now in 
nce wur the defendant, it is not uſual to grant a new je ment. 
„Hal. al, becauſe the plaintiff may bring a new eject- 
t ſide of", and no other diſadvantage happens to him; 
ble, and"! where the verdict is for the plaintiff, a new trial 
Goſlin 1 often granted. New trials are often granted in 
|*iment, as well as other caſes ; where the party 
n ation ing a new trial would ſuffer by a change of 
„ 1 i eon. Yates, J. 3 Burr. 2225. 5 
ban fifty new trial not granted, becauſe the counſel eee eee 
gere ihe! oupht it prudent to omit evidence which they e ra 
„ 2 7 in their briefs, and might have offered in miti- it prudent not 
to 2 deen of damages; nor becauſe another jury, in do cal evidence 


which they had 
in thgr briefs, 


aule between the ſame parties nearly ſimilar, 
where 


F f 2 


where ſuch evidence was offered, pave a different 
verdict. 2 Black. Rep. 802, Spong v. Hogg, 
verdicts may be Verdicts have been frequently ſet fide for exceſ. 
ſet afide for ex- ſive damages, but never for ſmallneſs; and in an 
don net r action againſt a tavern keeper for impriſonment 
ſmallneſs; and few hours, 300 J. was given, 2 Wilſ. 160.; fo 
where the da- againſt a journeyman printer, for fix hours, 300/. 
Uutealonable, 2. Wilſ. 205. Huckle v. Money; fo againſt the 
court will not King's meſſenger for impriſonment of an attorney, 
1 10001. for ſix days, 2 Will. 244. Beardmore v. 
2 2 Carrington; ſo in an aſſault about the property of a 
turtle, 200 l.; for a malicious proſecution of a ba- 
ronet, 10, col. 2 Black, Rep. 1327. The coun 
4 refuſed a new trial. 5 
Seldom granted, It is ſeldom granted but upon payment of 
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unleſs, &c. coſts, unleſs. the judge ſpecially, at z pris, order ſe 
it to be moved for; but it is diſcretionary in the he 

| court, 3 V It 
There may bea Cur. We deſire to be underſtood, that this court Wi 
caſe in tore to does not ſay, or lay down any rule, that there can vn 
grant a new * Ba 
trial, never happen a caſe of ſuch exceſſive damages in a 
torts, where the court may not grant a new tria]; le 

but in that caſe, the damages muſt be monſtrous 15 p 

and enormous indeed, and ſuch as all mankind 1 

muſt be ready to exclaim againſt, Beardmore . tber 

Carrington. 2 Wilſ. 250. Sharpe v. Brice. 2 Blu. . i. 

942. S. C. | ” bs, 

Variance Variance between the iſſue book and record 0 'T 
niſi prius, after a defence made at the trial, court ter 0 

refuſed a new trial. Mather v. „ * * 

„ * „ | | . ttc Y 

299 Str. 1131. Vide Barnes 464 h_ 
Diſcovery of new Diſcovery of new evidence by the attorney oil " be 
evidence. an executor, defendant (then abſent from EN 
land), though in the actual cuſtody of the attorne erve 

himſelf, yet not known to him ſo to be, 15 laxed, 

ground for a new trial. Broadbead v. Marſhal And 

2 Black. Rep. 955. ; | ' 9s 

Contrary ver - W here there are two contrary verdicts, and! it is 
diQr. latter is ſatisfaCtory to the court, the loſing part | J 
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not intitled by any rule or practice to a third trial. 
Parker v. Anſell. 2 Black. Rep. 963. | | 1 
It is a rule to ſhew cauſe ; notice of ſuch motion How to proceed. 
need not be given. Os | 
The rule is, why the verdic found for the plaintiff Rule. 
ſhould nat be ſet aſide; and in the mean time, and 
until this court ſhall otherwiſe order, let the entry of 
final judgment on the ſaid verdict be ſtaid. 
Give your former brief to your ſerjeant to move, 
with an affidavit of the facts, and ſuch other obſer- 
vations as are neceſſary, as the evidence on both 
ſides; fee diſcretionary ; in the evening draw up 
rule at ſecondaries, ſerve copy, and ſhew the ori- | 
ginal; ſpeak to the clerk of the judge who tried the The judge ſhould 
cauſe, for his report, who will (if of another court) __ ol 
ſend it to the puiſne judge; if of the ſame court, © ue 
he will, on its being called on for argument, report 
it to the court; and if he declares himſelf ſatisfied 
with the verdict, it hath been uſual not to grant it 
on account of its being a verdict againſt evidence, 
Gan. 439. 2 Mod. 199. : on the other hand, if 
k he declares himſelf diſſatisfied with the verdiQ, it 
1 is pretty much of courſe to grant it. | 
4 His lordſhip's book ſhould be at Weſtminſter ; 
therefore ſpeak to his cryer over-night, and alſo to 
oy 1 to take down the record; his fee 
i, 8 d. | 
The certificate of the judge reporting the mat- Certificate of the 
ter of fact, as appearing before him at the trial, is judge. 


ur 
77 concluſive, Rep. temp. Hard. 23. Rex v. Poole. 
hv If the verdict is ſet aſide, and a new trial granted, How to proceed 


if the verdict be 


dr ies, ic; | 
aw up rule at ſecondaries, and ferve ic; and if ft ande. 


it be on payment of cots, an appointment mutt be 
taken from one of the prothonotaries on the rule; 
ſerve copy, attend the taxation of the coſts ; when 
taxed, they muſt be paid, as the rule is conditional, 
And note, the niſi prius record need not be in- 
groſſed anew, if the poſt-a be not indorſed thereon ; 
if it is, there mutt be a new record ingroſſed: but 
the jurata muſt be altered as to the return; and if 
the cauſe is not tried the ſame term, then it muſt 


„ be 


New Trial. 
be reſcaled, and paid for anew to the clerk of the 


_ treaſury : and you muſt have a new venirs, and 


Aa to cofts of 


new trial, 


v if not tried the ſame term; aliter, 
not. A 


d a new placita to the record of the term 


in which the cauſe is to be tried ane w. 


Where a cauſe having been once tried, and: 


new trial is granted, but a juror withdrawn on the 


party who gained the verdict on the firſt trial, un- 


dertaking generally to pay the other his coſts, ſuch ar 


undertaking includes only the coſts of the ſecend 
trial. Rouſe v. Bardin & al. 1 H. Black. Rep. 63g, 
This was determined on the terms of the under- 
taking only. But where the ſame party who gains 
the fir/t verdict, has alſo the ſecond, the prothono- 
tary allows the coſts of both trials; but where the 
firſt verdict is for one party, and the ſecond for the 
other, there the coſts of the former trial are not al 
lowed. bid. | | 
The XK. B. ſay, where nothing hath been ſaid in 
the rule concerning the coſts of the firſt trial, 
though the ſame party fucceed in the ſecond, be 
ſhall not have coſts. Maſem v. Sturray. Doug. 437, 


3 Term Rep. 507. Hankey v. Smith, 


— 
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of Docketing and Carrying 
in the Rolls, 


ORMERLY the rolls of Eaſter term were 
taken in and filed with the prothonotaries on or 
before the firſt day of Trinity term; thoſe of Trinity 
term, on or before Michasimas day; of Michaelmas 
term, at or before the 6th of January; and thoſe 
of Hilary, four days before Eaſter day, R. E. 


24 Car, 2. But now, by indulgence, thoſe of When to docket 


. 


2 
= 


8 

b. /{cha:imas term are taken in and docketed in 9s 

he Hilary term, thoſe of Hilary in Eaſter, Eaſter in 

he Trinity term, and of Trinity in Michaelmas; other- 

il. Lie it muſt be filed with the clerk of the eſſoigns; 

| ay If, | 

in Take ſame to the prothonotaries, with the en- How to docket 
al, tries thereon complete, if you have ſigned final chem. 

he adgment; if not, as far as you have gone in the 

37: Nie: if the entry of the iſſue or demurrer be paid 


for before, you pay nothing, if not, 8 d. per ſheet; 
hen the clerk will give you the docket roll to enter 
be cauſes z if the action be in treſpaſs, the protho- 
totary's clerk pays for bringing in the roll 4 d. per 
beet, The form of the docket is thus: 


Net informed in debt. ¶ Iſſue joined in caſe, on a plea The forty 
don, fl, Weſt for) p 1 of non aſſumpfit. 
Burton, 0! Middleſex. Same Roll 
cker for Taylor, 18 for Doe, 15 
ä | Same for Roe, 7 
bays nothing in caſe. | 
iddleſex, fl. Un- | Nul tiel record in caſe, 
dernood for Denn, 115 London. Same for 
for Fenn, Doe, | 118 
| Same for Roe, 
nent by default in caſe. 
uddleſex, ſſ. Same 
for D oe, i 16 
ine for Roe, 


Ff4 By 


— 
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No judgment to 
affect lands, un- 
leſs dogketed, 


Dotketing Rolls. 
By the 4 & 5 V. & M. c. 20. f 2. V, 
judgment not docteted and entered in the books ſhall 2 
affect any lands or tenements, as to purchaſers ar m 


morigagees, or have any preference againſt heirs, ext. plc 
cutors, and adminiſtrators, in their adminiſtration if 


their anceſtors, teſtators, or inteſtate's eſtates.” ye 
This does not affect any other than freebill we 
lands, 1 3 in 
The method of regiſtering a judgment in Mil. 1. 
dle:ſex is in my 5 edit. p. 365. Kn 

1 35 | the 

Mac 

Poſtea. 5 


The verdict of the jury, whether for the plaintif I forr 


or defendant, or if the plaintiff be nonſuit, is en- ul 


Poſlſea for the 
plaintiff, or non 


aſſumpſit. 


tered on the back of the record, and is called the fait 
poſtea; and as the aſſociate indorſes the poſtea in WW bar 
this court, it is almoſt needleſs to inſert precedents WW was 
for that purpoſe; but juſt to give the young clerk a beit 
good idea of the ſteps taken after the trial, I have WW here 
inſerted a few forms. | . althc 

Afterwards, that is to ſay, on the day, in the WM fund 
year, and at the place within mentioned, before The! 
Sir James Eyre Knight, the chief juſtice within A 
written, came the within- named C. D. by his at- 
torney within contained, and the within-named 
E. F. although ſolemnly required, came not, but 
made default; therefore let the jurors of that jury 
within mentioned be taken againſt him by his d: 
fault : and the jurors of that jury being ſummoned 
came, who, to ſay the truth of the within content 
being choſen, tried, and ſworn, ſay upon the 
oath, That the within-named E. F. did unde! 
take and promiſe, in manner and form as th 
within-named C. D. hath within complain 


count | 
U..; 


againſt him; and they aſſeſs the damages of tl 62 
ſaid C. D. by occaſion of the not performing “ by b 
within- mentioned promiſes and ungertakings, ody b 
and above his coſts and charges, by him about U y) 4 
ſuit in this behalf expended, to 20 J. and for to red 


coſts and charges to 40 6. Therefore, c. 
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f 4; before, upon their oath, ſay, That the within- For the defend- 17 
al named E. F. did not undertake and promiſe, in ant. | IE 
ur manner and form as the ſaid C. D. hath within in | . 
re pleading alledged. Therefore, . ts | wy 
of Afterwards, that is to ſay, on the day, in the Upon a none _=j 
year, and at the place within mentioned, came as datt. 1 

old well the within-named E. A. by his attorney with- = 
in mentioned, as the within named A. C. by his ; "3TH 

lid- attorney within-named, before Sir James Eyre, AY 
Knight, the chief juſtice alſo within named, and | 1 

the jurors of the jury whereof mention is within 1 

made, ſummoned to be upon that jury, being im- 0 1 

pinelled and drawn by ballot, according to the | . I | | 

ntif form of the ſtatute, c. and called over, come, 1 
en- obo to peak the truth of the matters within con- j ©, 
the tained, being tried and ſworn, withdrew from the | # 1 
2a in bar to conſult of their veroict thereupon; and it | SE: 
ents vas conſulted and agreed amongſt them to give in . 7 1 
eb ticir verdiét; and for that purpoſe they came back 4 
have i here again to the bar; whereupon the ſaid E. 1 "ts 
although ſolemnly called, cometh not again, nor | "Wis: 

n the WY further proſecuteth his ſuit againſt the ſaid A. 5 1 
fore i Tberefore, c. | „ 1 
zithin Aiterwards, on the day, in the year, and at the If the cauſe is 168.4 


is al- pl2ce within contained, the within named A. B. en at the aſ- 
. 


amedſ by bis attorney within-named, came before Sir 
„ bu ferry Gould, Knight, one of the juſtices of our 
t jr Lord the King of the Bench, Sir Richard Peryn, 
is de. Knight, one of the barons of our Lord the King of 
10nedl the court of Exchequer, at V eſiminſter, and other 


nent their fellow juſtices of our ſaid Lord the King, aſ- 
| thei bened to hold the aſſizes for the within-written 
under county of B. according to the form of the ſtatute, 


as tl Vc; and the within-named E. F. although ſo- 

plain cnn ly required, came not, —- As before. | | 

of th 00 as far as the words * be accepted againſt him If there are taleſs 
ing “ by bis default,“ then ſay, And the jurors of that en — 

3, 018 e being ſummoned, ſome of them (that is to 
out bl )) 4. B. C. D. [here name only the jurors that ap- 


IT 10 frared on the panel] And becauſe the reſidue of 


the 


ty 
1 
. 
by 
14 
» WH 
*© 
Te 
4 
9 
1 
: 
1 
bil 


— — — 
— — — 
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the jurors of the ſame jury do not appear, therefore 


have four days after to move in arreſt day 


| Smith, Barnes 494. 


Poſtra. 


other perſons of thoſe ſtanding by the court, by 
the ſheriff of the county aforeſaid, at the requeſt 


of the ſaid plaintiff, and by the command of the 


ſaid chief juſtice (if in London or Middleſex), if 


at the aſſixes (by command of the ſaid juſtices), ate 


now newly ſet down, whoſe names are affiled in 
the within-written panel, according to the form 
of the ſtatute in that caſe made and provided, 
which ſaid jurors ſo newly ſet down (that is to 


ſay), K. L. of, Sc. haberdaſher, [naming the if 
F the taleſmen,] being required, came, who to 


declare the truth of the within contents, &:, a. 
before. 2 | | 
For more precedents of this ſort, ſee my Inf, 


Cler. K. B. title Paſtea, 324. 


Poſtea may be amended by the judge's notes, 


and according to the truth of the verdict. Coll 


Rep. 118. Williams v. Tones. The court ordered 
the poſtea to be amended in court, the defendant 


ment, and the plaintiff to pay coſts. Hanty v, 


1 43 J 


of amending Detl arations , 
and other Pleadings. 


if 
are | 
" ORMERLY the ſuitors were much perplexed 
m by writs of error, brought upon very ſlight 
ed, d trivial grounds, as mif- ſpellings, and other miſ- 
to res of clerks, all which might be amended at 
e common law, whilſt all the proceedings were 
to hi: paper. Vide 8 Co. 157. For they were then 
» 0! SW crfidered only in fiert, and therefore ſubject to the 
ontrol of the courts; but when once the record 
Nr. , made up, it was formerly held, That by the 
ummon law, no amendment could be permitted, 
dies, ess within the very term in which the judicial 
ale; a fo recorded was done; for, during the term, 
. he record is in the breaſt of the court; but after- 


uds it admitted of no alteration. . Co. 2 200. 


ce requires it, will allow of amendments at any 
ne, whilſt the ſuit is depending, notwithſtanding 
e record be made up, and the term paſt ; and in 
Is court it may be done, although the roll be 
ried in, provided it does not too much deface it. 
net 8, Lee v. Daniel, © | 

before declaration entered, the plaintiff may 
nend his declaration, paying coſts or giving an 
parlance at the plaintiff's election, by the order 
judge: but after it is entered, if the amend- 
nt be but a ſmall matter that doth not deface 


My be amendable by rule of court upon coſts, 
liberty to plead, with a new or further impar- 


ce, . M. 1654. ſett, 16. | 
er Cur, The doctrine of amendment of origi- 
writs, which by Stat. 8 H. 6. is ſettled in the 
its, 1ſt, No amendment of an original writ 
de made, unleſs for neſcience or miſpriſion — 
; tne 


ow the courts are more liberal, and, where juſ- 


roll, yet that before iſſue or demurrer entered, 


When a decla- 
ration may be 
amended, 


Originals, 
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444 


After argument 
on demurrer, 
may move to 
amend, 


After an order 
ſor amendment, 
on payment of 


coſts, and plead- 


ing de novo, de- 


fendant re- deli - 


vered the for- 
mer pleas, and 
held good. 


Muſt pay coſts 
aiter demurrer, 
if you wiſk to 

amend declara- 
tion. 


Avowry amend- 


ed after cauſe 


entered for argue 


ment on demur- 
rer. 


Aſter argument 
on the merits, 
a vowiy refuſed 
to be amended, 


Aſter iſſue join- 
ed, d- fendant 
bad leave to 
amend his a- 


vowry. 


Of amending Detlarations, 


the clerk. 2. There muſt be ſomething to amend 


by. King v. the Biſhop of Carliſie. Barnes q. " 
Alter argument on demurrer, plaintiff moved to " 
amend his declaration, which was granted; the >: 
merits of the cauſe not coming in queſtion on the 0 
argument, only the form of the pleading, Barn 5 
9. Farmer v. Burton. | * 
Defendant pleaded three pleas; plaintiff amend al 
ed his declaration, paid the coſts, gave a new rule 0 
to plead, and demanded a plea. Whereupon the Fn 
former pleas were re-delivered, without a ſecond 2nd 
application to counſel or the court; plaintiff ſignif « | 
judgment for want of new pleas, but it was («if « | 
aſide, for defendant is not obliged to vary his fil . 
defence. Barnes 273. Wilcox v. Sharpe. 5 
Plaintiff obtained a rule to ſhew cauſe, why f 
declaration ſhould not be amended, on giving 3 1 
impailance; and on ſhewing cauſe, it appearing [ 
that defendant had demurred, and given a rule ine 
join in demurrer, the court held that the plain a: 
muſt pay coſts. Barnes 6. Taylor v. Bramtle, 0 
Defendant moved to amend his avowry, by 2) by f 
tering the ſum due for rent, which was miſcom de 
puted. Plaintiff oppoſed it. Demurrer bei haps 
Joined, and the cauſe in the paper for argument quaſ 
per cur. the defendant muſt amend on payment Wl þ, 
coſts. Barnes 8. Harry v. Bant. 0 
After argument on demurrer, and rule for fo 29210 
ther argument, defendant moved to amend t that 
avowry, by inſerting three neceſſary requilites vpor 
juſtify his diſtreſs. But the amendment was «gl ntio 
nied, the former argument having been upon i coto 
merits, and there not being ſufficient matter 3 
out in the avowry to amend by. Barnes 9. Is 
man v. Inwen, 
Defendant had avowed for a quit-rent; 2 
iſſue was joined in Eaffer Term: in Trinity folio n 
ing, defendant moved for and got a rule to hel of th! 
cauſe why he ſhould not amend three avowries | wh 


quit-rents, payable at different times, on pay® 


and other Pleadings, 445 


of coſts ; which rule (plaintiff refuſing to confent 
hat defendant might give the matter in evidence 


nend 


ed von the preſent iſſue) was made abſolute, on payment 
the cf cofts ; defendant rejoining gratis, and taking ſhort 
n t3eil rotice of trial. Barnes 22. Dryden v. Langley, 


After a variance pleaded between writ and count Declaration in 
in quare impedit, the court gave leave to plaintiff to 2e impedic 
nend amend on payment of coſts. 2 Wilſ. 118. Rep- OT 
ru jington v. Guardians of Tamworth School. 15 


urn 


n the Bill againſt an attorney, as an attorney of C. B. Bill again an 
econ 2nd by miſtake it was concluded, and therefore torney amende 
ligne be brings his ſuit,” inſtead "of, © and therefore 

as ( de prays relief, Ic.“ Upon motion in the Trea- 


is fi fury, the judges gave leave to amend on payment 
of coſts niſi, and afterwards, on affidavit of ſervice, 
t was made abſolute. Barnes 3. Clerke v. Cotton, 
me, Cc. : 

Declarations in actions on bail- bonds may be Declarations oa 
mended as well as any other; the court perhaps 3 
may have refuſed, in ſome inſtances, to grant leave 
to amend writs of ſcire facias, againſt bail, where, 
by ſuch amendment, the bail might be deprived of 
the advantage of ſurrendering the principal, as per- 
haps they might do in caſe of a faulty ſcire facias 
quaſhed, and a new one ſued out. Barnes 26. 


Hodgſon, aſſignee, v. Mitchell. S. C. 114. 


On a common clauſum fregit, plaintiff declared On a co 


hy hi 
ing 2 
2Aring! 
rule 1 
laintil 
e. 

by 2 
11(com 
bei 
ument 
jent ( 


or fu :oainſt defendant as adminiſtrator, and he pleaded n fregis 

:nd ( that adminiſtration was never committed to him ; aan e 

fites WW won which, defendant moved to amend his decla- 

was de ration, by making it ſtand againſt defendant as exe- 

pon u cotor, and granted on payment of coſts, Barnes 5. as 
tier Browne v. Shipman, | | " "NH 


| Wit 


Of adding a new Count. 


t; 2 


follo The plaintiff after plea pleaded, or after the end Shall not, »fter 
to lh of the ſecond term, ſhall not add a new count to = oO pa, 
yries f tis declaration (as an indebitatus aſſumpſit, or the under pretence 


lle), under pretence of amending his declaration. of amending, 


ay 
Fr bay, Rep, 97. 151. 172. 


t 
1 
x * 1 


446 Of amending Detlarations, 

May any time , Settled, that the plaintiff may, at any time before ll 116 

* ey _ the end of the ſecond term, have leave to amend 

amend, or add a his declaration, by adding new counts, but not i. 
new count, terwards. Green v. Bell. Cooles Rep. 131. 

Notice of decl. Plaintiff declared in this court, but by miſtake 

intitled in K. B. he gave notice of its being filed in the X. B.; plea 
def. nppearet Defendant's attorney entered an appearance, and 

an eee took the declaration out of the office in C. P. and 

but refuſed. then applied by ſummons for an imparlance, But 517 

the judges refuſed this in the Treaſury, and held 

that by taking declaration out of the office, it cn 

cured the error. i 

But muſt apply The rule is, that the plaintiff muſt apply for. «, 

to eee leave to add a count within two terms, becauſe beef 2 

dod teml. is obliged to declare within that time; otherwiſe 

| he will be out of court, and a new count is the 

ſame as a declaration. | 

Leave was given Plaintiff moved in C. B. to add a new count to 

to add a new bis declaration, which was of Michaelmas term 

ee preceding, on payment of coſts: defendant ob- Mbe r. 

paying coſts of jected, that by the courſe of the court, a count aki. 

plea and appli- could not be added after the ſecond term, which a5 

| was agreed to be the praftice: but as plaintit Wn 

mignt diſcontinue, the court, to ſave the trouble o Th 

a new action, made the rule for the amendment; 

abſolute, on payment of the coſts of the plea and beir 

_ replication, defendant having leave to plead ae nov. WR, i 

Barnes 19. Garway v. Stevens. 

Leave given to amend the declaration by adding 

pledges and memorandum, making the declaration tho 

agreeable to the bill on record. Barnes 20. Mul 


v. Boon. 
The title of the The title of a declaration was amended by mal- 
ee. rage made ing it of a particular day, viz. the return day of e. 
"oa pluries diſtringas, which was ſued out to compel 
an appearance, and to which the defendant apr 
peared, to let in the defendant to plead a dilata)itorne 
plea, viz, that YVilkes was outlawed. 2 Wilſ. 2508 nu 
| Wilkes v. Earl of Halifax, | . ua 
Amendment All clerical or other miſtakes in a declaration oH the 


a lied 3 judge] 
* CR, one iſſue may be amended by ſummons before a ju # 


and other Pleadings. 447 


and al other proceedings, whil/? on paper, may be both in term and 


fore il io amended, by the eftabliſhed practice of this vacation, | by 
iend court, | : | | "81" 
t il. Days of continuance, although entered on the : 

roll, may be amended by a judge's order, 1 
take On amendment of a declaration, and a rule to On amendment, 


B.: plead has been given, yet the defendant is intitled defendant is ig» 
, and WW to a new four-days rule to plead. 2 Black. Rep. ares" 
sj. Blunt v. Morris. Contra in K. B. 2 Salk. z 

But 1). N. on R. M. 10 Geo. 2. Reg. 2. (b). | 
held But after a rule granted for a new trial, there After « new trial 
e, can be no amendment allowed in the record by granted, no 


friking out two pleas. The intent of new trials is andment u- 


5 for ito ſubmit the ſame queſtions to the conſideration „ 
ſe . of another jury. Parker v. Anſell. 2 Black, Rep. 

TW 020. : 5 : | | by $1 

is the A ca. ſa. may be amended after it has been exe- ca. ſa. may after 


ted, it being returnable before us at Veſiminſter, d. 

zod not before our juſtices. 2 Black. $36. Hunt 

, Kendrick, But it was amended by the award on 

t obe coll, A ca. ſe. was ordered to be amended, by 

counting the defendant's name Edmund inſtead of 

award, after it was executed. Browne v. Ham- 

und, Barnes 10. LIN | 
The court will amend the irregular teſte to a win amend the 
ment, when not made fifteen days before the return, irregular tefte to 
being the fault of their own officer. 2 Black, * Vit of capiane 
. 918. Carty v. Aſhley, When a plaintiff be- 

eats a writ returnable ſuch a day, he impliedly 

ders the officer to make the teſte regular; and 

thoſe implied inſtructions we may now amend, 


adding 
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| The venue laid in London; verdi for plaintiff, Fi. fn. ſued out 1 
y mit-. de 1ſt of February, fi. fa. in Middleſex inſtead of ere Io ll. 
of den for debt and coſts taxed. The ff. fa. was tum, the venue | 9 
7 ed. Motion to ſet it aſide, and the goods re- being in Lon- 4 
an 


red. On notice of this motion the plaintiff's 99% 2 fl fa. was. 
torney ſued out a ff. fa. into London, 5 a return — pan 

ulla bona, and entered on the roll, and 5th of el, court ordere@ 
Vary obtained a rule to amend the ff. fa. by add- te be amended | 
b the teatum elauſe. The ff. fa. in London was | 


returaable 
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27th, five days before that on which, judgment waz 
ſigned, viz. February 1ſt, Court ſaid, that as judg- 


| caſes of bend fide purchaſers for a valuable con- 
ſideration,) it was proper to make the rule for 
amendment abſolute. Meyer v. Ring, 1 H. Bla, 


_ Formedon. 
ceedings in formedon, on paying coſts of an ejed. 


A plea in abate- 
me nt not amend - 
able. 


Bond miſrecited. 


dered it to be made agreeable to the bond on 


Rep. 26. | 


Iſſue. 
Bail piece. 


The real ſum in- 
ferted in a plea 
by an executor. 


the plaintiff's replying per fraudem ; though the 


Declaration 
amended on 
plaintiff's mo- 
tion by changing 
the venue from 
London to Mid- 
dleſea, it being 


Of amending Declarations, 


returnable in fifteen days of Saint Hilary, January 


ments relate to the firſt day of term, (except in 


Rep. 541. I | | 
The demandant had leave to amend all his pro- 


ment. Scott v. Perry. 3 Wilſ. 206. But this wa 
by conſent. | 3 9 
Pleas in abatement are not amendable, becauſe 
they are dilatory, and do not go to the right of the 
action. Dockary v. Laurence. Cooke's Rep. 29. 
In debt on a bail-bond after. comperuit ad dim, 
in the iſſue, the bond was miſrecited; court oi. 


payment of colts. Walpole v. Robinſon. Cone! 


An iſſue on nul tiel record, was amended by the 
ſcire facias. Hamſon v. Chamberlaine, Cooke's Re, 
76. Barnes 3. S. C. | | | 
| Bail piece ordered to be amended agreeable to 
the writ, by inſerting the true return, Mllandv, 
Piits. Barnes 4. | 1 

Where in a plea by an executor of a forme 
judgment recovered by miſtake, a leſs ſum is ſtated 
than the judgment was really for, if it clearly ap 
pear, that a greater ſum was in truth recovered 
court will give leave to amend the record, by the 
defendant's inſerting the real ſum in the plea, an 


application be not made for ſuch leave, till ne: 
three years after the record has been made vp 
Skutt v. Woodward, Ex. 1 H. Black, Rep. 238. 

AQion againft ſurveyors of Weſiminſier Bridge 
for taking and deſtroying timber, By the 2 
plaintiff was confined to bring his action with! 
ſix months, and to lay it in Midd'eſex; by mi 
take, action was laid in Loudon, and the mils 

| 0 


and dther Pleadings. 449 
ary hot diſcovered till _ plea pleaded and iſſue on a remedial 
vas ioined; and if plaintiff had begun de nous, he law, and con- 
is WY Bald have been -too late; it was ordered to be gr. . Mlidales 
in Wi amended on payment of coſts, In an action upon 
on- a penal ſtatute, the court probably would not in- 
for terpoſe ; but in the caſe of a remedial law, the 


ack, WW :mendment muſt be made. Barnes 488. Cooke v. 

Shane and others. 3 Lev. 347. Bearcreſt v. the hun- 

dred of Burnham. Vide Barnes 19. 5 

| The court will not, after demurrer argued, per- After demurrer 
mit the declaration to — amended in an be of — og n 

coyenant brought againſt executors in their own 3 

night, who had merely acted in the diſpoſition of e 

the teſtator's effects. Noble v. King, 1 H. Black, 


Re. 37. 
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Judgment by Default and 
— Trace, defendant make default in pleading, . 
ther interlocu- Joining, ſurrebutting, or Joining in demurrer, (the 
tory, or final. time for the reſpective purpoſe being expired, rules 


being given, and demand made where required,) u d 
alſo in the not paying for the ur or demurrer book 1 
on demand, the plaintiff may fign his judgment by Ml © 
Aißil dicit, which is either interlocutory, or final. 
Lnterlocutory, Interlocutory judgments are thoſe incomplete ©: 
1 judgments, whereby the right of the plaintiff i Mc 
indeed eftabliſhed, but the quantum of damages *" 
ſuſtained by him is not aſcertained, which is the 
province of a jury. Therefore, if the action be ii e 
caſe, treſpaſs, or the like (and where it only ſounds in Ha 
damages), the judgment is interlocutory, and them © 
muſt be a writ of inquiry iſſued, (except the adio © 
be on a note or bill of exchange, ) directed to t I. 
ſheriff of the county where the action is laid, . Jude 
inquire by a jury what damages the plaintiff hal 80 
ſuſtained, who is to return the inquiſition to t Ber 
| court; whereupon the plaintiff's attorney taxes i If 
Final. coſts, and ſigns final judgment. hut if the plain ger 
tiff declares in debt, as on bond for a ſum certau ®ate 
or in any action wherein the ſpecific thing ſued i 53 | 
is recovered, the judgment is abſolutely cli ure 
| which is called a final judgment. plea, | 
When to En Judgment is not to be ſigned for want of a pl: Rep. g 
Judgment, till the afternoon of the next day, after a demat Ifa 
| thereof made in writing. Buctmaſter v. Trout itt, 
Cool“ Rep. 18, This means where the demand e if 
neceſſary to be given. nd, 2 
The ſtanding It is the ſtanding rule of the court, not to fy 

rale. judgment till the opening of the office in the 48 

| noon after the rule to plead is out, Broome v. Wa If 70 


ward. Ibid. $3» A Mitar c 


* 


Judgment by Default, &c- 45t 


And if ſigned too ſoon, the prothonotaries may It fgned too 
rike ſame out of the book on the attorney for the ſoon. 
plaintiff's application. Craven v. Maly. Cooke's 
Rep, 124+ - Pratt. Reg. 294. $, . | | 

A judgment was ſigned the morning next after when to fign on 
the day given by a judge's order for time to plead. a judge's orders 
Gurt. The day given by the judge muſt be intended 
a whole day, and therefore the plaintiff could not 
fen judgment until the opening of the office in the 


les | 
afternoon of the next day after the day given by the 
5 i wal As Cooke's Rep. 67. Herne v. 
Chapman, | 5 > | | | 
* If the defendant pleads before he takes the de- it he pleads mutt 
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claration out of the office, plaintiff may ſign judg- take declaration 
ment; fo if he pleads before he enters his appear- out of the . 
ance, - | 
On an order for time to plead till Monday, judg- 
ment cannot be ſigned till Tueſday in the afternoon, 
Herne v. Chapman. Pratt. Reg. 287. 
Order made 10th of Fanuary for a fortnight, 
cannot ſign judgment till 25th, afternoon. 
If plaintiff appears according, &c, he may ſign 
judgment without calling for a plea, Barn. 249. 
dummons is no ſtay after rule to plead is out, 
Bern. 241. 252. 254. 273. | 
If defendant pleads a judgment in another court, Sham pleas, 
after a judge's order to plead iſſuably, or plead in 
abatement, plaintiff may ſign judgment, 3 Hl. 
33- Cave v. Aaron, Barnes 263. A ſham de- 
Durrer, after a judge's order, is not an iſſuable 
plea, but a real demurrer to the merits is. 2 Black. 
Rep. 92.3. Wright v. Ruſſel, | 
If a tender be pleaded, and money not paid into 
court, plaintiff may ſign judgment, Barn. 252. 
do if a plea be not delivered in form, and on ſtamp, 
Wd, 239. : for more of this, ſee title P/za in Bar. 
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"iter of the declaration on a treble penny ſtampt . 


G g 2 Paper, caſes 


ot to fg | ; „ * 
the t Hau to fign interlocutory Judęment. _— 
ve WY If you fen an interlocutory judgment, make an in- Howto fen 1 


Judgment by Defaule 
paper, and alſo warrants of attorney, on a piece of 
parchment unſtamped; file them with the clerk 
of the warrants, No. 3. Pump Court, Templi; pay 
in debt, treſpaſs, and detinue, 44. each; in other 
actions 8 d. each; he will mark the judgment-pz- 
per; then carry it with the draft of the declaration 
tothe prothonotaries office, the clerk will fign judg- 


ment; pay him 23. if the declaration be of the 


z 


How if in debt, 


If the judgment 
be irregular, 


Motion to ſet it 
aſide muſt be 
made two days. 
before the exe- 
cution of in- 


' Quizys 


If in notice of 
declaration, two 
days before in- 


uit y. 


4 


ſame term (and has been filed); if not, 8 d. jr 
ſheet for declaration; and if judgment be not of 
the ſame term with the declaration, then pay for 
the entry of the declaration 8 d. per ſheet a- new, 
judgment 25. e 
If the action is in debt, then you enter an inc- 
pitur of the declaration on a double half. crown 
ſtampt paper, and file warrants of attorney as be- 
fore; and after it is ſigned, you may get one of 
the prothonotaries to tax coſts, and immediately 
take out execution. If the plaintiff takes a con- 
feſſion of the damages, the judgment is final. 
The form of the warrants of attorney are al- 
ready given, which will ſerve for theſe judgments, 


Vide title I ue. 


Of an irregular Judgment. 


In cafe the judgment be irregular, the court wil 
ſet it aſide, on an affidavit ſtating the facts, as the 
writ having iſſued, its return, the appearance, tit 
time when declaration delivered, and the rule to pitad 
given; or if you were upon terms of accommods- 
tion, ſhew the ſpecial matter, and the advantage 
taken; and in this court the motion muſt be made 
two days before the day appointed for executing the 
writ of inquiry, Grimes v. Cleaver, Barnes 255. 0 

it will not be granted. But if the irregularity be 
in the notice ſubſcribed to the copy of the proceſs, ib 
motion muſt be made before judgment ſigned. Ibid 
If in the notice of declaration, two days before tht 
time appointed for the execution of the writ of in 


iry, Ibid, Rep. 145, S. C. 
quiry. bid, and Cooke's Rep. 145 LG 


will 
1s the 
ty the 
plead 
noda- 
intage 
made 


Ie laid.“ 


| and Jnquirp. 453 
A motion cannot be made on the laſt day of Cannot move lag 


term to ſet aſide an interlocutory, judgment, if de- day of term. 
fendant could have applied ſooner. Crote s Rep. 


130. Southouſe v. Pye. 


If the irregularity be clear, a notice of motion is If irregularity be 
nt requiſite; but I ſhould not run the riſque if I n 
was not clear, as the proceedings are not by the rule 
aid otherwiſe. — _ 
Regular interlocutory judgment may be ſet aſide, A regular inter- 
ſo as to let in the defendant to try the merits of his locutory judg- 


caſe ; but it muſt be on payment of coſts, and ſuch —_—— 


merits muſt likewiſe appear upon an affidavit, Barn. ant has merits, 


242. Matthews v. Stone; and it muſt be upon 
terms of pleading ifſuably, and taking ſhort 
notice of trial, &c. bid. So a writ of inquiry 
may be ſet aſide, and defendant let in to plead a 
fair plea on payment of coſts; but as the rule is 
conditional, take care to pay them. 
In this caſe notice of the motion in this court 
is requiſite, and an affidavit of the ſervice, as your Notice, 
notice will de in the mean time that proceedings 
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e Beef Act” 


Infir. 5 edit. 400. 
affidavit of the facts. 


Aſter judgment 


1 H. Black, Rep. 252. 


I 44 ] 


Inquiry, 


F there be judgment by default or confeſſion, and 

the certainty of the demand appears upon the 
record, the court may afleſs damages, without 
awarding a writ of inquiry, if they will. 2 Saund, 
107, So if there be judgment for the plaintiff on 
demurrer. But where the demand is 'xot © certain 
upon the record, a writ of inquiry muſt iſſue, as in 
treſpaſs, treſpaſs on the cafe for goods ſold, money 
lent, &c. . | 

If the action be on a bill of exchange or promiſ- 
ory note, this court hath for ſome time back re- 
ferred it to the prothonotary to aſcertain the da- 
mages, and calculate intereſt on the bill or note 
without the writ of inquiry, Raſbleigb v. Salmon, 
Andrews v. Blake, ibid. 
$29. Longman v. Fenn, ibid. 541. And ſo in the 
K. B. 4 Term Rep. 275. Dougl. 315. 3 Term. Rep. 
30 1. In an action in aſſumpſit for foreign money 
on a judgment in a foreign court, the K. B. re- 
fuſed to refer it to the maſter, 4 Term 8 403 
The value of foreign money is uncertain. Yd: ny 
This is a rule to ſhew cauſe and obtained on an 
The rule is, why it /hould 
not be referred to one of the protbonotaries to aſcertain 


the amount of the principal, interefl due on the nitt, | 


and alſo the cofls of and occaſioned by the applicatin; 
and why the ſame ſhould not be awarded to the plain- 
74 under the judgment ſigned, as recovered oganft 
the 


defendant for the plaintiff's damages, and cofls if 


the action; and why the plaintiff ſhould not be a 
liberty to ſign final judgment thereon for the ſame. 


Of Notice of Inquiry. 
When the interlocutory judgment is ſigned, 


is ſigned, to pro- give notice of executing the writ of inquiry, ad 


cecd by execut 
ing inquiry. 


the following will be the. guide as to the time: » 
10 ” | 


x Inquirp. — 
By rule, M. 1654. ſet. 21. It is ordered, When eight 
That notice of trials, or inquiries in London, or 49% | 
Middleſex (the defendant dwelling within forty 
miles of London) be eight days excluſive of the - day 
wherein notice is given. Sunday is to be accounted 
as one, if it be not the day on which the notice is 

wen. | . 1 6 
4 If there have been no proceedings for 1wweſve No proceedings 


* 


menths after judgment ſigned, there muſt be a term's for 12 months 
notice of — a writ of inquiry of damages; r 
and ſuch notice muſt be given before the ſeign ND 
day of the fifth or ſubſequent term; vide R. E. 13 
Gr. 2.; unleſs the cauſe has been ſtaid by in- 
junction; and a judge's ſummons, if no order 
| made, not to be deemed a proceeding, Vide title 
Two FS . | 
That if defendant live above forty miles diſtant Where fourteen 
from Londen, notice of ſuch trials or inquiries in %%. 
Inden, or Middleſex, be fourteen days, excluſive of 
the day of notice. R. M. 1654. | 
This means where the venue is laid in London or 
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PA nw A. 1 —— 
by 


Ons 


Middleſex. | | 1 4 * 

That eight days notice excluſive be given upon Eight days no- 1 9 
trial in the country, and upon writs of inquiry of 2 OG _=_ 
damages, in writs of dower and waſte, and all \'* $9997 14 
other inquiries of damages. bid. . bk 

Where the plaintiff has entered an appearance Where notice to is 
for the defendant, purſuant to the ſtatute, left a he EY i 
Gclaration for him in the office, given him proper or leſt at his lat I Fi 
notice thereof, and ſigned judgment for want of place of abodes 1 
a plea, he may give notice of executing his in- Op Wal 
Quiry, either by delivering ſuch notice in writing Wi. 


to ſuch defendant, or leaving the ſame for him at 
tis laſt or moſt uſual pine of abode, which ſhall 


. 
r 2 
2 d4 
args je AA EIS 


2 
+ 
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be a ſufficient notice to ſuch defendam. R. AA. ; 

I Geo, 2. i „ | 4 
That in all caſes where the plaintiff concludes Where the 1 

ad patriam, and giveth notice of trial on the back plaintiff con- if 

of his pleadings, purſuant to rule, Trin. 2 Geo. I.; 3 1 

if the defendant doth not join iſſue on ſuch plead- obiiged to accept 13 


ing before the rule be out, that in every ſuch caſe, of notice of in · 
| | Gg4 after du from the 
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456 Inquiry; 


time notice of after judgment obtained, the defendant's attorne 


dial was giren. ſhall be obliged to accept notice of executing 2 


writ of inquiry, from the time that natice of trial 

was given on the back of ſuch pleadings. R. Hi, 

6 Geo. 1. | 4. 22 
Ir defendant de- That in all caſes where the defendant demurs to 
mur to declara= the plaintiff's declaration, the defendant's attorney 
F ſhall be obliged to accept of notice of executing 
inquiry on the the writ of inquiry on the back of ſuch joinder in 
back of joinder; Jdemurrer: and in caſe where the defendant pleads 
rider the ſuch a dilatory plea, that the plaintiff is obliged to 
obliged to de- demur to, that in ſuch a caſe, the defendant's at. 


mur to defen- torney ſhall be obliged to accept of notice of exe- 
dant's plea, then 


en back of ſuch cuting a writ of inquiry on the back of ſuch de. 
demurrer, murrer. KR, Tr. 10 Geo. 1. . 


Notice to de- Held per totam Curiam, That notice of trial, or 


fendant when of executing a writ of inquiry, given to defendant 
e ht goce, When his attorney is known, is not good notice; 
aliter if not, but when his attorney is not known, then the no- 
tice may be given to the defendant himſelf. Pra#, 
Reg. 442. Barnes 300. Lee v. Bradford; or at 
leaſt left at defendant's houſe, and not in the office. 

Pratt. Reg. 126. White v. Edwards. 
Upon an iffue oo Upon an iſſue of nul tiel record, notice of exe. 
nul tiel record, Cuting a Writ of inquiry of damages may be 


notice may be given upon the iſſue book, as well as upon 2 


r* the 1 demurrer. Long v. Lingwoed. Prat, 
g. G 15 | | 
Notice to be The Aude of executing a writ of inquiry ſhould 
confined-to two. be confined to two hours. Pratt. Reg. 445. 
Py” binſon v. Phillips. Barnes 296. S. C. b 
Noticeatziz The notice at eleven in the forenoon is good, if 
good, executed before twelve, Laſt v. Denny. Burn 


302. Prat}. Reg. 446. S. C. But between eleven 
and two is bad. Robinſon v. Phillips. Pratt. Kg: 


Notice to be It ſhould be certain as to place, as for inſtante, 
certain» at what ſign, or where the ſheriff's office is kept. 
Squire v. Almond. Barnes 297. Lemark v. New: 
man. bid, 299. Proadl. Reg. S. C. 447 - 

4 | 0 
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Ing i 
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tice 
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Inquirp. 


may be given to the country attorney. Smith v. 


Lacacl. Barnes 305. 
In a joint action, notice muſt be ſerved on all the 


deſendants, Prat. Reg. 443. Kingdom V. 'Herne 


and Froft, | | | 
If the plaintiff means to attend by counſel, it 


ſhould be ſo expreſſed. in the notice, or the coſts 


will not be allowed. WOT f | 
Take notice, that a writ of inquiry of damages 
in this cauſe will be executed on Saturday the 1 5th 
day of November inſtant, between the hours of ten 
and twelve of the clock in the forenoon of the 
ame day, at the ſecondaries office, ſituate in Gro. 
r's Alley, in the Poultry, London; at which time 
the plaintiff will attend by counſel on his part, Dated 
the bth day of November 1793. ; 5 
FJ. X. Plaintiff's Attorney. 
To Mr. C. D. Attorney for the 
above Defendant. 


If it be in Middleſex, and in Term- time, ſay, at 
be King's Arms tavern, Palace-yard, Weſtminſter, 
in the-county of Middleſex ; if in vacation, at the 
ſrifſ's office in Took's-court, Curſitor-ſtreet, 
Chancery-lane, in the county of Middleſex 

If in the country, will be executed on, &c. and at 
the bouſe of L. W. commonly called or kn»wn by the 


457 


Notice to all the 
defendants. 


Counſel, 


Notice of inqui- 
ry for London. 


Middleſex, 


Country. 


ram? or ſign of the Blue Boar, in the High- ſtreet, 


Oxford, in the ſaid county. 


lo caſe no attorney appear for the defendant, 


then you are to direct your notice to him, and 
laving at his houſe will be ſufficient, 


Of Countermand and Continuance. 


| Where eight days notice is ſufficient for execut- 
ing inquiry, two days countermand will do; but if 
fourteen days notice be requiſite, then fix days no- 
tice of countermand. This doctrine is not laid 
town in any of the books, as I can find, but 1 
lake the practice to be as above ſtated, os 

5 e | A notice 


Countermand. 
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Continuance. 


| Notice of coun- 


ter mand. 


Notice of con- 
tinuance. 


Cofts for not 


executing writs 


of inquiry. 


Irregulerity of 
notice cured by 
making a de- 
ſence, 


Evidence on 
note or bill, 


in the forenoon of the ſame day. Dated, &. 


coſts from the plaintiff for not executing ſuch wilt, 


in an action upon a promiſſory note, or a bill od 


A notice of inquiry. may be continued. over to 
another day, but not more than once in a term. 
Barnes 292. Boyes v. Twiſt ; and two days notice 
muſt be given, Barnes 297. Price v. Bambridge; 
ſo upon ſhort notice, Pra#. Reg. 444. Barn 
301. Butler v. Fohnſon ; ſhort notice ſhould be at 
leaſt as much as is ſufficient to countermand a no- 
tice; viz. two days. Ibid. | 
I do hereby countermand the notice of execut- 
ing the writ of inquiry of damages given you in 
this cauſe. Dated, &c, Yours, Cc. | 
I do hereby continue the notice of executing the 
writ of inquiry given you in this cauſe, to Jeuny. 
day the 20th day of April inſtant, when the ſame 
will be executed at the ſheriff's office, Ec, be. 
tween the hours of ten and twelve of the clock 


Yours, &c. 

It is ordered, That where notice is given of the 
execution of a writ of inquiry, and not counter- 
manded in time, the defendant ſhall be intitled to 


in the ſame manner as a defendant, by the courl 
of the court, is now entitled to coſts from a plain 
tiff who does not proceed to the trial of an iſſu 
joined after notice given. R. T. 13 Geo. 2. 
Irregularity of notice of inquiry is cured by 
making defence on executing the writ, Barn 


233. 309. 413. | 
*Fhe want of an inquiry is aided by the ftatute 
of jeofails. Str. 878. | 
An inquiry executed on the return day is govt 
if not on a Sunday. Lord Ray. 1449. 


Per Gould, Fuſ. Upon a judgment by defaul 


exchange, the ſum due thereon is admitted, and 
need not be proved upon the execution of a writ d 
inquiry. Anon. 3 Wilſ. 155. Formerly the con 
trary was the practice. And the jury may gi" 
intereſt, 2 Str, 1149. But defendant ſhal rw 

| | — +. ml 


Inquirn. | : 3 459 
+ in evidence fraud, for he admits the contract 


b Jeclared, 1 Str. 612. | 
No ſet-off can be admitted at the trial without 


T to 
erm, 
tice 


dee; haintiff's conſent. | | 
arnes Gurge the Third, by the grace of God, of Great writ of inquiry 


yitain, France, and Ireland, King, Defender of 
ie Faith, Sc. To the ſheriff of Midaleſex, greet- 
vg: Whereas Richard Fenn, late of Weſtminſter, 


de at 
no- 


rr — 
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cut- We jour county, gentleman, was attached to be in 27Y 
u in er court, before our juſtices at Weſiminſter, to an- 7 

er Job Denn in a plea, For that whereas (to the This writ will $14 
g the d of the declaration) to the damage of the ſaid — = i 
ngen of 20“. as he faith; and it was in ſuch man- ac. |: 


ſame 
de 
clock 
G. 


180 
N 


er proceeded in our ſaid court, that the ſaid ohn 
weht to recover againſt the ſaid Richard his da- 
pes, by occaſion of the premiſes : but becauſe 
t is unknown what damages the ſaid Fohn hath 
fined by occaſion of the premiſes aforeſaid, We 
ummand you, That by the oath of twelve good MY 
id lawful men of your county“, you diligently # If in London, 
quire what damages the ſaid Fohn hath ſuſtained, ſay bailiwick. 
6 well by reaſon of the premiſes, as for his coſts | 
dd charges by him about his ſuit in this behalf 
pended; and the inquifition which you ſhall 
Rreupon take, make appear to our juſtices at 
/imnſler, in fifteen days of Saint Martin, under 
dur ſeal, and the ſeals of thoſe by whoſe oath you 
Al take the ſaid inquiſition ; and have there this 
nt, Witneſs Sir James Eyre Knight, at V- 
"fer, the 6th day of November, in the 34th year 
if our reign, 5 5 | 
This writ is to be ingroſſed on a 24. 64. ſtamp 
archment, and ſigned by the prothonotaries : pay 
| 44. for the firſt count, and 8 d. each other, 
bill e if long and ſpecial 8 d. per ſheet firſt count, 
cd, ed 4 d. every other ſigning, ſeal 7 d.; leave it at 
writ de ſheriff's office one day before the execution ; 
e Hil. 23 Geo. 3. firſt indorſing on it the day 
I Sn hour in which notice is given for its execu- 
all 15 on; pay in London 11. 95. 44. if no witneſſes, 2 
4 4+ 


TELE > * N p 0 i E . _ 
Rr err ⁵T—:.:. nn hes comet: _- W 2 ; 
. 0 SBP, e 3 ae i ONGC EWA NS 2 — . ET. NS Land a RO * uy = _— 
— Dor — CA I ay Bs eh Ce en — — — . 7˙—ͤ˙üT— n —— - eh \ r = l 
2 K 6 = xa. „ 


* 5 E 
* 4 


? 
| 
1 

i 

: 

{ 
4. 
1 
| 
1 
5 
| 
75 
A 
"9 
54 
Li j 
7 1 
hi 


ed to 


n 2 — 15 4 NE to 
J 5 25 * L 
PPC ͤ 1s, 
8 8 „ 
XP Ry: * hu 2 

n Ano * S — 22 


ES 


ed by 


2 


* . * of £65 Cam” 1 8 
b „ "28 a 9 2 * * 
5 No FOE or ho ti EF: SH ot RC 
2 a ED 5 „ 4 * b 
CO A Sade 4 OE 4” £ 2 * ard 
ag de Ke Pr ES: OR TCO Ia Beg, 
— ll EN BS . 2 


Inquirp. 


44. for every witneſs ; in Middleſex, 11. 10;, , 


other counties 1/. 11s. 6d, 1 15 
When the day for executing your inquiry com 
you attend the deputy ſheriff and the jury, ui 
evidence to prove the plaintiff's demand, or t 
damages ſuſtained by him, and the defendant n 
produce witneſſes on his part, in mitigation of ſu 
damages, for damages though ever ſo ſmall muſt | 
aſlefled. 2 | , . 


\ Of folpavarny When, 


If the witneſſes will not voluntarily | attend 


the execution of the inquiry, the party want 


their teſtimony may ſue out a ſubpœna, as follows 
and which you may have at the ſtationer's, read 


printed on a 25. 64. ſtamp. - 


f Subpena on in- 
CuIrys 


P | 
George the Third, &c. To John Dae, Rich 
Roe, Samuel Ball, and Richard Fuz, We comma 


vou, and every of you, that ſetting aſide all a 


Feour may be put 
in one ſubpœna. 


ſingular buſineſſes and excuſes whatſoever, you, at 
every one of you, be and appear in your prop 
perſons, before eſqſuire, and 

eſquire, ſheriff of our county of Middliſer, 
Monday the day of next, 
the ſheriff's office in Took's-court, Caſtle- yard, 


the county of Midaleſex; if in London, ſay (be 


eſquire, and eſquire, ſheriffs of o 


city of London, at the ſecondaries office in Gra 
Alley, in the Poultry, in our ſaid city); if in ti 


country, or (before A. P. eſquire, ſheriff of t 
county of Oxford, at the houſe of William In 
commonly called or known by the name or ſign 


the Red Lion, in the High-/treet, in Oxford, in i 


. ſaid county, on the ay of 


next, by eleven of the clock in the fo 
noon of the ſame day), there to teſtify the tui 
according to your knowledge, in a certain ca 
now in our court of the Bench, depending © 


tween John Denn, plaintiff, and Richard Fenn, 


of, Cc. defendant, of a plea of treſpaſs on the c 


Inquiry. 
(a3 the nature of the action it), on the part of the 
pleintiff, on which our certain writ of inquiry of 
damages has been ſent by our ſaid juſtices, out of 


our ſaid court of the Bench, and directed to the 
id ſheriff, then and there in due form of law to 


g : he executed before the ſaid ſheriff. And this you, 
f ſuc ror any cf you, ſhall in no wiſe omit, under the pe- 


uit i calty of every of you, of 100/. Witneſs Sir 
| Member, in the 34th year of our reign. 

To be ſigned by the prothonotaries, pay 1 5. 
2nd 
copy, and paid 15, No præcipe is requiſite for 
the office, : | 8 

M B. There is no rule for judgment given in 


4% before you ſign the judgment on the inqui- 


Of Arreſi Judgment. 


After judgment on demurrer, defendant ſhall 


exception that might have been taken on arguing 
the demurrer. Secus in caſe of judgment by de- 
lault, or if the fault ariſes on the writ of inquiry 
or verdict, Vide Str, 425. Edwards v. Blunt. 

If upon executing a writ of inquiry the plaintiff 
takes damages on all the counts, and one is bad, the 
iendant may move in arreſt of judgment. 


2 5 V 
ext, 
rd, 


of inquiry, Bar. 445. ; and if moved the laſt day 
term, there muſt be notice. /bid. 247. The 
B. allow the motion any time before judgment 
ned, Dougl. 745. Vide caſe below. 


in th 
f 


e fo 


| When Mition may be made to quaſh. 


Writ of inquiry executed in Hilary vacation re- 
he c : . 
(uted before two perſons, under- ſheriffs extraordi- 
| nary, 


Tomes Eyre Knight, at MWeſiminſter, the 6th day of 


ſal 74.3; each witneſs muſt be ſerved with a 


this court on the inquiry, but you ſtay the four 


net come to arreſt the judgment on inquiry, for an 


The motion to arreſt the judgment ſhould be when to be 
made on or before the appearance day of the return made, 


\ An inquiry 
unable the firſt return of Eaſier term, and exe- taken before two 
under-ſheriffs 
exira ſet aide, 


EF" g 1 n — 4 V T.- of * - av . «A — 4 4 n * 

r 2 6 ” 4 — n „ Le et hp BER FRE... 6 Og, 1 2 * FAS | 

rf * * W J W wy o þ » 2 36% <4 9.7 = ö * 8 * rere * 
, p Z - : 5 , , F- 4 


l ; ” 2 k * To 0 P 5 — e enn 
7 . hf = . 
We an . . Far 0 a 4 4 Lads et. in... s. eb — — —— — — — 2 —_ - l * p _ 2 
& < N * 7 A ls) Sages”. > N - : _ . - - = »4 r n p 2 way * * a 
0 eee i YE Gn A rr ccc / OE "MIT ett 4B 
Co Fo EE IE. — > "— ; - — aw GONE, i. ng DET ** — . — *r n — +7 = F8S'2 * * 


N 


IDS. 5 — 1 © 
2 r 45 th + 
. #2 x * N . 2 FY 


on 


8 


e 
Ates 
he 
GIST) 


462 


If final jodg · 
ment be not 
Ggned, may 
move to ſet 
aſide the inqui- 
fition on the 6th 


PETIT Es ſecondly, for exceſſive damages. In anſwer to M 
| it was ſaid, that this motion ought to have bee 


nary, appointed by the ſheriff for that purpofe- ni 


The jury aſſeſſed 77/, Final judgment mis 

have been ſigned 23d April, but — — done ble 
Motion the 26th April, that the inquiſition wigb bit 
be ſet aſide; fir/t, becauſe the ſheriff could not de 
pute more than two perſons to take an inqueſt 


made within the firſt four days in term. Sed non 
catur, per curiam, the defendant made the motic 


| before final judgment was ſigned, ſo came ſoo one 


enough. As to the other point, Court ſaid, the 
was no inſtance of deputing two under ſheriff; exit: 
traordinary to take an inqueſt; if the ſheriff nail 
appoint two, he may appoint twenty; and it ane for 


pears that the under-ſheriff lives in the ſame toni ela 


After interlocu- 


and therefore it ought to have been executed befouliifiitc p 
him. Inquiſition ordered to be ſet aſide, and tl 
writ of inquiry executed before a judge at the the r 
aſſize for Suffolk, Denny v. Trapnell, Eſq. 2 Wilt « 


378. | | 
. It may be quaſhed after execution, if there 
not regular notice, Pra#?. Reg. 558. So the coul ar 
may ſet aſide the inquiry for exceſſive damage 1 
or if the jury find no damages, it may be quaſſe 
Barn. 230. | 

Caſe upon promiſes. Plaintiff declared in Ee 


edn term, 7 Ces. 3. In Trinity term laſt, he obtain Rul 
inquiry, the an interlocutory judgment. An inquiry was ld 
plaintiff becomes awarded, returnable and executed, M. 8 Cn. e no 
bankrupt, and. But after the ſaid judgment, and the awarding e att 
bis own name inquiry, and before ſame was executed, plaintiff blWotice 
the inquiry is came a bankrupt. Motion to ſet aſide the inqu ten 
. and inquiſition, for there ought to have been 2 fi on » 
ſoing ſci. fa, at: factas, by the aſſignees, why they ſhould not bovegyFued | 


effgneets 


twrit of inquiry of damages. On ſhewing cauſe, Wedan! 
was ſaid, that defendant is a priſoner, and woa wing 
be diſcharged if plaintiff could not be permitted {red | 
proceed to final judgment this term upon the MRA, a 
quiry. Curia. We will conſider this as a wit img 


inquiry executed by the aſſignees in the name of 
quiry x he aig _— 


Inquiry. 
tankrupt, and the objection coming out of the 
mouth of the defendant is very unfavourable ; be- 
Ges, the writ was awarded in laſt term, before the 


ini F was a bankrupt, and the inquiſition ought 
in juſtice to be ſupported ; otherwiſe the defendant 


Ru diſcb. Bibbins et al. verſus Mantel, 2 Wil. 
38. M. 8 Geo. 3. : | 

[n covenant, on a deed of affignment by the de- 
2ndant of particular debts, and he covenants that 
bone of thoſe deeds were ſatisfied : judgment b 
kefault, and a writ of inquiry executed. A fatal 
riſtake was found in the declaration: on which it 
moved, that the interlocutory judgment might 
e forthwith entered upon record, agreeable to the 
kclaration delivered, and the roll be brought into 
ie proper office; and that the defendant might 


nd e four days to move in arreſt of judgment after 
je the coll brought in. On ſhewing cauſe, it appeared 
2 h defendant attended the execution of inquiry 


V counſel, and croſs-examined the plaintiff's wit- 
eſſes, . Per cur, We lament, that entries on the 
ul ore not made at the times when they ought to be 


efendant did not rely on the miſtake, but has made 


reland v. Hunt. 2 Wilſ. 380. | 

Rule to ſhew cauſe, why inquiry and inquiſition 
lould not be ſet afide for two objections: 1, That 
be notice was ſerved on defendant himſelf, and not 


rding e attorney, 2. That the time appointed by the 
ntift ice for executing inquiry was between the hours 
ingußß ten and five, It was admitted that both objec- 
n 2 ns were good; but it was inſiſted that both were 


wed by an attorney attending on the part of de- 
edant, and croſs-examining witneſſes, and pro- 


would get out of gaol, and the creditors injured. 


After defence 
made on inquiry, 
the deſendant 

J not allowed to 
take advaniaye 
of a miſtake in 
the declaration, 


„ 


ud: the rule muſt not be diſcharged, becauſe 
defence on the executing the writ of inquiry. 


Court will not 
ſet afide an in- 
quiry, if an ate 
torney attend o 
the part of the 


defendaat, 


d ng a witneſs on part of defendant. Court or- 
pitted Weed inquiry to be ſet aſide for exceſſive damages 
n the , and a new writ to be executed before a judge. 

a will UU 233. SEE. 


Of 


464 


ifitions to 
de left in the 
office on ſigning 
Judgment, 


When inquiry is 
zeturnable, how 
to proceed, 


Prothonotary 


„Clerk of t 
is 20, | 


inquiry, frequently the defendant (to fave the col 


| Take it in doue 
ble the debt due, 


Inquiry. 


Of final Judgment. 


Judgment cannot be ſigned till four days ate 
the return day, incluſiue of both days. | 
When final judgments ſhall be ſigned on jj, 
or on inquiſitions upon writs of inquiry, ſuch pf, 
or inquiſitions ſhall be left with the clerk of th, 
Judgments, and ſhall not be afterwards taken oy 
of the office without leave of the court. R. 7 
13 Geo. 2. R. Trin. 29 Car. 2. Reg. 5, 
After the return of the inquiry, apply to th 
ſheriff for the ſame; then take it to the fam; 
office and get the inquiſition ſtamped with a doubl 
half-crown ; when the four days are expired, x 
to the prothonotaries, and get the clerk to enie 
the inquiſition, pay 7s. 4d. in caſe, in treſpif 
68, 84. more; then go to one of the prothonot: 
ries, and he will tax the coſts, and deliver over th 
inquiſition to the clerk of the judgments, who wil 
enter up final judgment, R. T. 13 Geo. 2.; buta 
ſoon as the coſts are taxed, you may take out exc 
cution, or arreſt defendant for the damages, an 
coſts included. —YN. B. The defendant's attorne 
may have a rule to be preſent, if he thinks fit, up 
applying to the ſecondary's office; pay 45. 64 
and then plaintiff's attorney is bound to give not 
of taxing coſts, 
If term begins on Wedneſday, you may ſign judg 
ment on Saturday evening in ſtrict practice. 


| Of confeſſing the Action. 
In order to prevent the execution of a writ 


confeſſes the action, or the attorney does it fc 
him, with a ſtay of execution, which confeſſion 

generally wrote in the margin of the declaratio! 
or it may be done on the back of the inquiry, ore 
plain paper, thus: 7 confeſs this action; and th 
the plaintiff hath ſuſlained damages to the amount 
20 l. belides bis coſts and charges (to bs taxed by 


Jnqdiry; 


tether with the caſis taxed, and alſo ſheriff”s pound- 
ze, and all other incidental charges. As witn eſs," 
dc. 


may be, Hereby confeſs the debt in this cauſe, and 
that the plaintiff hath. ſuſtained damages to the amount 
of 1.8. beſides his coſts and charges to be taxed by one 
if the prothonotaries, and the debt is agreed to be paid 
41 fallows,” &c, (here inſert the days of payment), 
and then as above. | I Ms 


vith the prothonotaries, firſt making an incipitur 
of the declaration thereon, and filing warrants of 
2 8 . 

If your roll is already taken in, there needs no 
peyment a- new, but for ſigning the judgment, nor 
no new roll; pay 7s. 44d. tax the coſts, and take 
out execution. | 

li is very common aſter plea pleaded, to confeſs 
the action; or after iſſue delivered; in ſuch caſe, 
jou put in the conſeſſion. I hereby conſent to 
withdraw the plea pleaded in this cauſe, and confeſs 
Ihe action, and that the plaintiff hath ſuſtained 
damages to the amount of 20 I. beſides his coſts,” &c. 
u above, ſo that a retraxit may be entered on the 
toll. This is done by taking the judgment paper 
to Mr, Sherwood at the prothonotaries, who ſigns 
the judgment, and marks the retraxit thereon z 
Pay 25. retraxit, and for ſigning judgment as 

ore. N. B. In this caſe the attorney for 
ie cefendant need not be preſent, as in the 

1 King's 


If the confeſſion be in an aQion of debt, then it n 


If the judgment is to be forthwith entered up, How to fign tha 
then fign it upon a double 25. 64. ſtamped paper, judgment. 


Retrazit; 
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Of executing 4 Writ of Inquiry 8 the Chief Juſ. 


There are caſes | 


in which the 
court will grant 
a rule to execute 
before a judge, 


Mow to apply. 


Notice, 


In this court a 
common writof 
inquiry is made 
out, and certain 
by is right; but 


hands and ſeals to their verdict ; and upon the trial, 


Inquirp. 
King's Bench; file warrants of attorney, if not 


= 


before done. 


tice or Fudge of Aſſize. 


There are caſes upon which application may be 
made to the court to have the writ of inquiry exe- 
cuted before the chief juſtice, at the fittings in 
London or Middleſex, or before the juſtices of affize: 
but leave is ſeldom granted, unlefs the cafe is very 
ſpecial; as where the law is mixed with the fad, 
or it appears to be of too much conſequence for the 
ſheriff to undertake, in which caſe the jury ſet their 


the judge of niſi prius is ſaid to be only an afi/ant 
to the ſheriff, and has no judicial power; and if 
the parties come to an agreement at the trial, the 
judge is to ſign it, and afterwards the court may 
be moved to have it made a rule of court. 12 Mad, 
519. 610. Barnes 135. Waite v. Smales. 

The way to apply is, to make affidavit ſetting 
forth the circumſtances of the parties, plaintiff aud 
defendant, and the nature of the action, upon 
which the court will grant a rule to ſhew cauſe; 
and if made abſolute, you may at ſame time moe 
for ſheriff to return a good jury. | 

The notice of inquiry before the chief juſticeè o 
judge of aſſize, ought to be for the ſittings or aſi 
generally, and not for any particular day, Barns 
135. Waite v. Smales; and notice for a particular 
day is void. Jbid. It is ſaid, the writ need not 
be entered with the marſhal, not being within the 
rule concerning records of niſi prius; but the pric- 
tice now is to enter it with the marſhal, and to pi 
135. 9d. as alſo the court fees. D 

If the rule is made abſolute, a common writ of it 
guiry, directed to the ſheriff, is made out by tis 
plaintiff's attorney, and the ſheriff brings the wn! 
into court, calls and ſwears the jury, &c. ; and - lath | 


| Juquity before Chief Juſtices 467 


N »o returns the inquiſition as taken before him in in King's Bench 
the preſence of the chief juſtice; and at the uſual _ r 
time call on the ſheriff for the return of the inqui- otherwiſe; b _ 

1 ſition, and tax the coſts, | Matt 


V. B. I ſaw one very lately in this court; but 2 writ of 
the inquiſition was not returned under the hand {1.1% 2 | 


be and ſeal of the jurors, but in common form, The books, 


_ theriff's fee is as uſual, _ 

in | 

"ag la the Common Pleas, - 1 

3 Jobn Denn, Plaintiff, 

10 5 and | 

1 Richard Fenn, Defendanit. 

their John Denn, of, Nc. the plaintiff in the above A ffidavit in ore 


trial, 
Han 
nd if 
, the 
; may 


Mad, 


cauſe, maketh oath and ſaith, That he this depo- der to move the 
nent was very early on Sunday morning of the 5th ut. 
day of January laſt, wrongfully arreſted and took 

into cuſtody by Richard Fenn, the above named- 
defendant 3 and was by the ſaid defendant, and his 
zfiftants, inhumanly beat and otherwiſe ill- treated, 

and had his cloaths very much torn by defendant, 

and his aſſiſtants, by dragging him through the 
ſtreets, and was taken to and detained in defend- 

ant's houſe for a long time, and was there threat- 

ened to be put in irons by defendant and his wife: 

and this deponent ſaith, That aftet being ſo ill- 
treated and detained for a long time, he was told 


etting 
ﬀ and 
upon 
cauſe; 
> move ol 
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tice of WW by defendant, that he might go about his buſineſs, 
77 aſſu WM for that he was not the man defendant wanted ; 
_— ud this deponent ſaith, That he told ſaid defend- 
rol 


int immediately, upon his being firſt accoſted by 


eed ” dim, that his name was John Denn, and did every 
thin! wing in his power to convince ſaid defendant that 
3 he was not the man againſt whom the defendant 
| 


ad a warrant, namely, one R. H. but to no put- 
poſe: and this deponent ſaith, That an action was 


rit of 1 enmenced, and is Rtill depending againſt the ſaid 
| by I efendant for the before-mentioned treſpaſs, aſſault, 
the 70 bad falſe impriſonment; and that the ſaid defendant 
z al ah ſuffered judgment to be entered againſt him 


H h 2 by 


Inquirp before Chief Juffice, 


by default, in the ſaid cauſe: and this deponent 
further ſaith, T hat he is fearful if a writ of inquiry 
of damages in the above cauſe ſhould be executed 
before the ſheriff of Middleſex, that he this depo- 
nent ſhall not have an impartial aſſeſſment of da- 
mages, as the ſaid defendant hath long been an 
officer to the ſaid ſheriff of Middleſex; and as this 
deponent is informed, and verily believes, is well 
acquainted with the ſet of men who generally at- 
tend as jurymen to aſſeſs the damages upon writs 
of inquiry before the ſaid ſheriff: and therefore 
this deponent faith, That for the ſake of a fair and 
impartial aſſeſſment of damages, in the above cauſe, 


be wiſhes for leave to execute his ſaid writ of 


inquiry before the chief juſtice of this honourable 
court. : ; 
Denn v. Fenn Tueſday the day 


of Upon reading the affidavit of the 


plaintiff, It is ordered, That the defendant, upon 
notice of this rule to be given to his attorney or 
agent, ſhall ſhew cauſe to this court to-morrow 


peremptorily, before the riſing of the court (other- 


Affldavit of ſer- 
vice of the rule. 


wiſe this rule ſhall be then abſolute), why the 
writ of inquiry of damages in this cauſe, ſhould 
not be executed before the ſheriff of the county 
of Midgleſex, at the ſitting of vii prevs to be held 
for that county, after this preſent term, in the 
preſence of the lord chief juſtice, or one other of 
the juſtices of this court, by a good jury to be 
impanelled, returned, and ſworn by the ſaid ſhe- 
riff; pay 71. 


J. M. clerk to C. G. of, &c. gentleman, maketh 
oath and ſaith, That he this deponent did, about 
four of the clock of the day of the date hereof, leave 
a true copy of the rule hereto annexed, at the offc: 
of Mr. H. who acts as attorney or agent for the 
above-named defendant, with the clerk of the ſaid 
Mr. H., at, &c, and did alſo at the ſame time lese 
therewith an examined copy of the affidavit * 

3 ; y 


| Inquirp before Chief Juſtice. 


by the above plaintiff, on his obtaining the ſaid 
rule; dated the day of | 1793: 
and this deponent faith, That at the time of 1 
ſervice of ſuch rule, he this deponent ſhewed unto 


the ſaid clerk of the ſaid Mr. H. the ſaid original 
rule hereunto annexed. 


| Take notice, That a writ of inquiry of damages Notice of in. 
in this cauſe will be executed at the ſittings after quiry. 
this preſent Eqſter term, to be held at Wiftminſler- 


hall, in the county of Middleſex, Dated, &c, 
yours, Cc. Barnes 135, 
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Judgment on TUarrant of 
Attorneypv. 


: Of | entering up Judgment on a Warrant of Altornty, 


T happens frequently, that after the defendant 
K is arreſted and proceeded againſt, the plaintiff, 
in order to prevent expence, qccepts @ Warrant of 

attorney for his demand, with a defeazance, payable 

by inſtalments ; if it does ſo happen, and the de- 

fendant is in cuſtody, the following rules muſt be 
obſerved, | | 

If the defendant gives a warrant of attorney to 

| confeſs the action, the judgment will be good, 

though he die the ſame day judgment be ſigned. 

KR. Ray. 18. | Gt | 

The warrant muſt be ſtrictly purſued ; and 
therefore if it is to confeſs in Trinity term without 
more, it cannot be done in any other term, 

1 Mod. 1. If defendant die in term, it may be en- 

tered after his death the ſame term. So in vaca- 

tion, for the * wang will have reference to the 

preceding term, Barn. 270. 

But if plaintiff die, and the warrant does not 

empower him, his executors or adminiſtrators, ia 

enter up the judgment, it cannot be entered, vide 

Str. 718, ; otherwiſe the executor may, ibid. 
How warrants of That no bailiff or ſheriff's officer ſhall preſume 
| attorney to ac- to exact or take from any perſon, being in his cul- 
| Knowlecge judge tody by arreſt, any warrant to acknowledge a judg- 
met, muſt be 1 
taker of priſon- ment, but in the preſence of an attorney for the de- 
77 fendant ; which attorney ſhall then ſubſcribe his 

| name thereunto; which ſaid warrant ſhall be pro- 
duced when the ſaid judgment ſhall be acknow- 
ledged; and if any bailiff or ſheriff's officer ſhall 
hereafter offend or do contrariwiſe, he ſhall be 
ſevercly puniſhed for ſo doing. R. H. 148 15 

Car. 2. Attorney's clerk not ſufficient. Barn. 42. 
* 7 12 Tb 


Warrant of Attornen. : 471 


That no attorney ſhall from henceforth acknow- No attorney 

ledge, or enter, or cauſe to be acknowledged or _ 2 _ 
} entered, any judgment by colour of any warrant 8 2 n 
gotten from any defendant being under arreſt, fendant than as | 
otherwiſe than is as aforeſaid. J[b:d. © aforeſaid, 


To prevent frauds and impoſitions in the execu- warrants of at- 


. tion of warrants of attorney for confeſſing of judg - torney for con- 
ments in this court, /t is ordered, That every ſuch 28 En 
warrant of attorney ſhall be read over by the per- party, 


ſon who is to execute the ſame, or by ſome other 
perſon to him, before the execution thereof ; and 
that if judgment ſhall be entered up, upon any ſuch 
warrant of attorney, and which ſhall not be ſo read 
wer as aforeſaid, ſuch judgment, upon motion, may 
be ſet aſide as irregular. R. T. 14 & 15 Ges. 2. 
Warrant of attorney taken by plaintiff to confeſs 
judgment to himſelf, held not good, the defendant 
deing in cuſtody, and no other attorney preſent, 
and fet aſide, and reſtitution ordered, Carter one, 
Cc. v. Smith, Cro. Rep. 128. 
But if the defendant himſelf be an attorney, or x defendant be 
practiſes as ſuch, it is ſufficient, though no attorney attorney. 
on his behalf be preſent. Barnes 37. Walton v. 
Stanton, Cooke's Rep. 94. S. C. | 
lt is not neceſſary that a warrant of attorney to In preſence of 
confeſs a judgment in this court, given by a perſon n attorney of 
in cuſtody, be executed in the preſence of an at- agi. 
torney of this court; if it be in the preſence of an | 
attorney of the King's Bench, it is ſufficient, Barn, 
44. Vilmit v. Barry. | | 
| November 16th, 1750. Declared by all the judges A judgment may 
in the treaſury chamber, that if a warrant of at- MOOR 2 
torney to enter judgment be above a year old, and ce ev 
under ten years old, leave to enter judgment may ten years old, 
be given by a treaſury rule; but if the warrant be 1 ,pove ten 
ove ten years old, the court muſt be moved for years, 
eve to enter judgment, If the warrant of attor- If under twenty 
ney be under twenty years old, the common affida- years» 1” 
vit of the due execution of the warrant, that the 
elt is unpaid, and the parties living, is ſufficient 
'or an abſolute rule; but if the above warrant be 
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Jodgment enter- 
ed on an old war- 
rant of attorney 
on affidavit uf 
defendant's 
þeing alive in 
amaica four 


months before, 


4 — 
- —— 2 


Muſt be ſworn 
to be alive with - 
in fortnight. 


Plaintiff a luna- 
tic, affidayit of 
the perſon who 
xeceived the in- 
tereſt ſufficient, 


vp judgment, 
the warrant not 
exprefling any 
term. 


If defendant die, 
and the judg- 
mententered on 
the next day, as 
it did not appear 
to the court that 
he was dead at 
the time; leave 
was given to en- 
ter it up, and it 
ll not be ſet 

1d. 


Motion to enter 


x 


Warraut- of Attorney, 


above /wenty years old, the rule muſt. be to ſhew 
cauſe, and ſerved on defendant, Barne 47. Colt 
Rep. 146. Roundell v. Powell, ge 
Motion for leave to enter judgment on a warrant 
of attorney after a year. It was ſworn that de. 
fendant was living in Jamaica, and in good health, 
and had been converſed with by the deponent the 
1 3th of September laſt, and that the deponent ſailed 
from thence the 17th of laſt month, and arrived in 
London the 15th of January following. Leave 
granted, plaintiff having applied as ſoon as he 
well could. Barnes 256, Roundell v. Powell, Cooles 
Rep. 146. S. C. | 
By the practice of this court it muſt appear by 
the affidavit, that the party was alive within a fort- 
night of making the application. Per Heath, J. 
Trin. 33 Geo. 3. | . | 
On motion to enter up judgment on an old war- 
rant of attorney, plaintiff being a lunatic, did not 
ſwear the money unpaid; but another did, who had 
received the intereſt upon the bond for three years, 
ever ſince the plaintiff was lunatic. Cur, Let 
judgment be entered up. Barnes 42. Coppendalt v. 
Sunderland. | Sp | 
Motion in treaſury for leave to enter judgment 
on an old warrant of attorney, not expreſſing any 
term or time, and granted, no cauſe being ſhewn to 
the contrary. Barnes 52. Mould v. Jackman, 
| Defendant died 20 April; 21 application was 
made on affidavit from Eſex, ſworn the 19th of 
April, for leave to enter up judgment on an old 
warrant of attorney. Rule made and judgment 
ſigned 21 April, Motion by executors of defend- 
ant to ſet aſide the judgment; defendant being 
dead before rule made and judgment ſigned. Rule 
to ſhew cauſe, If it had appeared to the court that 
defendant was dead, leave had not been given to 
enter judgment, but quod fieri non debuit factun 
valet. Here is no impoſition on the court ; the 
judgment when ſigned relates to the eſſ9ign day of 
the preſent or preceding term, The court will 


Warrant of Attorney. 


there to fictions. and relations when the y tend 
o promote juſtice, Savile v. Wiltſhire, Barnes 


270. 
[Defendant gave a warrant. of attorney to enter 


oagment at the ſuit of plaintiff, 7obn Still and Su- 
meh Still deceaſed. The judges in the treaſury 


ve leave to enter judgment at the ſurviving plain- 


Fs ſuit, upon his affidavit of the due execution of 
he warrant of attorney, and that the debt was un- 


Warrant to en- 
ter judgment at 
the ſuit of two, 
motion to entsr 
judgment at the 
ſuit of the ſur- 

vivers 


aid, and the defend ant alive. Barnes 40. Still 


\ Still Ibid. 53. Gladioin v. Scott. 

Leave to enter up judgment at the ſuit of an 
recutor on an old warrant of attorney; the words 
phereof extended to enter judgment at the ſuit 
f teſta'or, his heirs, executors, or admini/irators, 
Barnes 44. Coles v. Haden; but not if theſe words 
ne left out, | 

Leave granted to enter judgment on an old war- 
ant of attorney in Michaelmas term, on affidavit of 

e due execution of the warrant and debt unpaid, 
dd afidavit that defendant was living in Treland 
ja the 18th of September preceding, as a reatonable 
ength of time for diſtance, Barnes 54. Forfley v. 
outer, 

f the warrant of attorney is given to a feme 
le, and ſhe marries before judgment is entered up, 
plication muſt be made. for leave to enter it up 
the huſband and wife, founded upon an affidavit 
yoving their marriage. Vide 3 Bur, 1471. 


Where a warrant of attorney to enter judgment 


as given to a feme ſole, and ſhe having married 
fore the judgment entered, the court gave leave 
enter judgment ats the huſband and wife, Cited 

the caſe of Coles v. Haden, Barnes 45. | 
It appeared that defendant died before the judg- 
ent ſivned, but after the firſt day of term in which 
was ſigned ; the judgment was held good, be- 
ae all judgments are ſuch from the firſt day of 
de term in which they are ſigned. Rogers v. 

Vein, Cooke's Rep. Shs 2 | 
2h In 


Leave given to 

enter at the ſuit 
of an executor 

on warrant, 


Living in Ireland 


1$th of Septem- 
ber, leave _ 


granted in M. T. 


How to enter it 


up, it given to a 


# me ole, who 
afterwards mar- 


Ties, 


Warrant given 


to feme ſole, ſhe 


married, entered 
ats of her and 
huſband, 


Judgment ſigned 
after defendant's 
death, held 

good, 
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On a poſt obit 
bond and war- 
rant, leave will 
not be given to 
enter up judg- 
ment after a 
year and day, 
without a rule 
ts ſhew cauſe, 
It being a ſecu- 
rity of a doubtful 
Nature. 


Warrant of Attorney. 


In the year 1780 bond given for 18001, to the 
plaintiff, conditioned for the payment of 9000. (i 


_ conſideration of 400 l. advanced at time of the ex. 


ecution) on the death of the defendant's father, in 


caſe the defendant ſhould ſurvive, with a warrant of 


attorney. The father died September 1788, and | 


the ſon ſtill living. Motion to enter up judgment 
on the warrant of attorney on the ſtatement of 
theſe facts. The Court ſaid, as this was a 50% 


obit bond, a ſecurity of a queſtionable nature, 


which had often been diſputed with ſucceſs, Jeave 
ought not to be granted without a rule to ſhew 
cauſe. If judgment is entered immediately on 
giving the warrant, or within a year and a diy 


after, tranſactions of this ſort may probably be 


brought to the knowledge of the family of the 


obligor, and a guard raiſed againſt fraud and im- 


poſition. But if the obligee waits till the death of 
the father or relation, the court will prevent hi 
having immediate execution, by which he might 


force the obligor to ſubmit to ſuch terms as he 


Affidavit of debt 
due on warrant 
of attorney, only 
being given as a 
lecurity. 


ſhould think proper to impoſe, and will again re- 
quire him to give due notice of his intention. On 
hearing this Adair took nothing by his motion, 
Luſbington v. aller. 1 H. Black. Rep. 94. 


How to apply to enter it up. 
The firſt thing to be done is, to make the fol 
lowing affidavit : | | 


In the Common Pleas, ; 
1 | John Denn, Plaintiff, 


and 
Richard Fenn, Defendant, 


F hn Denn, of | Flet-fAreet, London, hoſier, the 
above-named plaintiff, and Richard Budd, of the 


ſame place, yeoman, ſeverally maketh oath and 


ſay : and firſt this deponent John Denn for himſelf 


- ſaith, That the above-named defendant Richard 


Fenn being juſtly indebted unto this deponent, 


ndant. 


r, the 
of the 
h and 
imſelf 
chard 
nt, iN 
the 


Warrant of Attornep, 


de ( a of twenty pounds, for goods ſold and deli- 
- and work done (here ſet forth the conſide- 
ation), did, in order to ſecure unto him this de- 


nent the ſame, execute unto this deponent the 


-arrant of attorney hereto annexed: and this de- 
nent further ſaith, That the whole of the ſaid 
renty pounds is now juſtly due and owing unto 
im this deponent, and that he verily believes the 
id Richard Fenn is now living, he this deponent 
wing ſeen and converſed with him two days 
nce: and this deponent Richard Budd tor himſelf 
ith, That he was preſent, and did ſee the ſaid 
rant of attorney executed by the ſaid defendant, 
id that the name Richard Fenn, ſet and ſubſcribed 
t the foot thereof, is of the proper hand- writing 
f the ſaid Richard Fenn, and that he did ſign, 
l, and as his act and deed deliver the ſame, in 


e preſence of this deponent; and that the name 


?, Bud! ſet and ſubſcribed as the witneſs to the 
id warrant of attorney, is of the proper hand- 
ritiog of this deponent. | 
Before the judges go into court, ſpeak to one of 
he ſecondaries, who will take you into the trea- 
a. chamber, where you will move upon this affi- 
pvit for leave to enter up the judgment, which 
ll be granted of courſe; in the evening draw up 
te rule at the ſecondaries z pay 55. and ſign judg- 
K 
If in vacation, take the affidavit to a judge, who 
ll grant an order for that purpoſe, pay 45. ; pre- 
are on a ſlip of parchment warrants of attorney 
the plaintiff and defeadant thus, mentioning 
he term, ET | 
Middleſex, to wit, John Denn puts in his place 
„J. his attorney, againſt Richard Fenn, late of 
abs, in the ſaid county, hoſier, in a plea 
bs, | | 
Middliſex, (M.) The ſaid Richard Fenn puts in 
Is place J. B. his attorney, at the ſuit of the ſaid 
feln Denn, in the plea aforeſaid. | 


How to apply in 
term time, 


In vacation, 


Warrrant for the 
plaintiff, 


For defendant. 


Then | 
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476 Warrant of Attorney. - 


How to fign Then prepare the judgment, which is done the 
| Judgment, entering an incipitur of the declaration on a doy. ih, 


ble 25. 64. ſtamped paper; take fame with a memo. 
randum on a 2s. 64. ſtamp, and warrants of ator. 
ney to the clerk of the warrants, who will ſign thy 
judgment paper (annex the rule thereto), pay 84, 


go to the prothonotaries office, and the clerk wil 
fign the judgment, and tax the coſts ; pay ſignifi), 
55. 4d.; after this take out execution. No 
pearance is entered with the filacer, you leave i 
memorandum with the prothonotaries clerk, þ 
In the court of Common Pleas. | 
Warrant or me Middleſex, (fl.) A. B. is retained to enter up judg ; 
motandum. ment on a cegnovit adtionem (or warrant of attorn e 
to acknowledge judgment, as the caſe may requr,) 10 
dated on the day of at the (uit oF"! 
C. D. againſt E. F. hn 


A. B. Attorney (if by 
agent add) by G. HR" 
5 his Agent. 
Entered (or filed of record, as the 
caſe may require) this day 
of „in the 34th year 


of the reign of | 

(Officer's nom.) 
If the defendant has given a bond with the u. 
rant of attorney, you declare on the bond; but 
there be a warrant of attorney only, then you dec 
on the warrant of attorney, as thus : 
Declaration on | Middleſex, (fl.) Richard Fenn, late of Wift 
warrant e fer, in the ſaid county, hoſier, was ſummoned 
3 anſwer John Denn in a plea, That he render 
as entered on the the ſaid John forty pounds of lawful money 
roll, Great Britain, which he owes to, and unjuſtly 
| tains from him; and thereupon the ſaid 70% 

| | S. U. his attorney, complains, That where: 

The date of the ſaid Richard, on the day of 
warrant, the year of our Lord 1793, to wit, at W4/imi/ 
. in the ſaid county, borrowed of the ſaid Jobu | 
ſaid forty pounds above demanded, to be pour” 


Warrant of Attornen. 477 


the ſaid Jobn when he the ſaid Richard ſhould be 
thereto afterwards requeſted ; yet the ſaid Richard 
emo- WW (although often requeſted, &c.) hath not yet paid 
the ſaid forty pounds above demanded, or any part 
thereof, to the ſaid Fohn, but he to pay the ſame, 
or any part thereof, to. the ſaid John, hath hitherto 
holly refuſed, and ſtill refuſes z wherefore the ſaid 
n faith he is injured, and hath ſuſtained da- 
nage to the value of ten pounds, and therefore he 
brings his ſuit, Sc. | | - 
And the ſaid Richard by Joſeph Bruce, his attor- Judgment by nil = 
ey, comes and defends the wrong and injury, 4icitthereone | 
en, Sc. and ſays nothing in bar or precluſion of 
e ſaid action of the ſaid Fohn, by which the ſaid 
thn remains therein undefended againſt the ſaid 
Richard: Therefore it is conſidered, That the ſaid Judgment figned 
hn recover againſt the ſaid Richard his ſaid debt, e 10th No- 

| alſo 635. for bis damages which he hath ſuſ- "TO" 
ned, as well by occaſion of the detaining the ſaid 
bt, as for coſts and charges by him about his ſuit - 
a this behalf expended, by the court here adjudzed 
the ſaid 70%n by bis aſſent 3 and the ſaid Richard, Mercy, 
p mercy, Co. e | 
To the end of declaration: and the ſaid Richard, it by non ſum 


nam. 7%, Bruce his attorney, comes and defends — 
be wu wrong and injury, when, Sc.; and the ſame *** 
. torney of the ſaid Richard ſays, That he is not 


med by the ſaid Richard of any anſwer to be 

en for the ſaid Richard to the ſaid John in the 

emiles, nor doth be (ay any thing in bar or pre- 

bulion of the ſaid action of the ſaid 7%, by which 

e lad Jahn remains therein undefended againſt 

e laid Richard : Therefore it is confidered, That Judgment 


wot e ſaid Jahn recover againſt the ſaid Richard his ligne, 4. 
7 ne debt, and alſo 63 5. for his damages which he | 
rial (| an (uftained, as well by occafion of the detain- 


z the ſaid debt, as for his colts and charges by 
n about his ſuit in this behalf expended by the 


: 
/ it here adjudged to the ſaid John by his affent ; 
bn tt here judged ta the ſai John by his aſſent 
%% id Richard, in mercy; &. : 


But 


4 


478 


Wurrant of Attorney. | 
But if the defendant gives a bond with a wg. 
rant of attorney, then your affidavit will vary, 


thus he's 2 8 th 
„ | J. G. Plaintiff, ju 
In the Common Pleas. and m 

| C. D. Defendant, tak 


Affidavit of mo- 
ney being due 
en bond, and of 
dhe execution of 
warrant of at- 
vorne). 


lieves the ſaid defendant is now living, he this de 


Warrants of at- 


torney obtained 


by frauds 


_ indebted unto him this deponent, in the ſum of 


proper hand-writing of the ſaid defendant C. U 


deed deliver the ſame, in the preſence of this depc 


J. E. of, Cc. the above-named plaintiff, and 
. P, of, &c. gentleman, ſeverally make oath 
and lay, and firſt this deponent J. G. for himſelf 
ſaith, That the above defendant is and ſtands juſtly 


2001, upon and by virtue of a certain bond or ob- 
ligation, bearing date the 21ſt day of Janian 
laſt paſt, entered into by the ſaid defendant to this 
deponent in the penal ſum of 400 J. conditioned 
for making void the ſame on payment of the ſun 
of 200 l. and intereſt for the ſame, after the rate 
of 5 J. per cent. per annum, on the 6th day of Jul 
following, and alſo the ſum of for inte. 
reſt thereof; And for the better ſecuring to this 
deponent the payment thereof, the ſaid C. D. did, 
on the ſame day and year, enter into and duly ex- 
ecute the warrant of attorney hereto annexed: 
and this deponent further ſaith, That he verily be 


ponent having ſeen and converſed with him tc 
days ſince: and this deponent J. P. for him 
faith, That he was preſent, and did ſee the wa 
rant of attorney hereto annexed, duly execute 
by the ſaid defendant, and that the name C. 0 
ſet and ſubſcribed at the foot thereof, 1s of the 


and that he did ſign, ſeal, and as his act an 


nent; and that the name J. P. ſet and ſubſcribe 
as the witneſs thereto, is of the proper hand- wii 
ing of this deponent. | 

Courts of juſtice have a power or controul over 


warrant of attorney, and therefore they can 
| 1 


Warrant of Attornem 9 


them to be delivered up, if obtai | 

ra i has ben mae of hm 3 and they have 
the ſame juriſdiction as well previous as 15 5 
judgment is entered: if it were otherwiſe, a je g 
ment might be entered up in vacation, and the] = x 
taken in execution before any application — de 


It, 
: ade to the court for relief. Vi 
a” ief. Jide Dougl. 196. 
— If warrant of attorney be given on an * Ulury, 


contract and entered up, the court wi 
to ſet it aſide di f rt will on motion 
e 


e rate 
ff Jul 
r inte- 
'© this 
), did, 
ly ex- 
nexed: 
ily be 
his de 
m te 
himſelt 
je Wal 
Kecutel 
6 
of the 
6. 
act and 
is depo 
bſcrided 


d- wil 


| over 
in Froe 
- then 


1 
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Vide p. 74. 


The prothon. 


provides the roll. 


Entry of an in- 
terlocutory judg- 
ment. 


If defendant ap- 


pears, put the 
attorney's name. 


* This word 
may be uſed in 
all ations, 
which ſaves ano» 
ther precedent, 


miſes, as for his coſts and charges by him about h laid 
ſuit in this behalf expended; and that the 1nqul be 2 
fition which he ſhall thereupon take. he make! Tha 


pear to the juſtices of our Lord the King at 15 
| 5 


E 


| mi! 
_ bis 
Judgments. 5. 
| wr 
T* clerk of the judgments is the pe 
| officer to draw and enter up all final juy fo 
ments after inquiſſtions taken, veraitts obtained, 45 
nonfuits and on demurrers and iſſues joined ap 1 Te 
tel record, as alſo all continuances neceſſary in t _ 
aforeſaid judgments. Therefore if they are re bi 
quired to be entered up, ſpeak to Mr. Licktarr 5 
for that purpoſe. | ir 
N. B. The prothonotary, at the time of ſignin de 
the judgment, provides the roll for the entry, which wn 
is to be wrote in a fair hand, leaving the margin c - 
an inch wide, and proper room at the top for th % 
preſs, which is marked with the prothonotat * 
names; then firſt enter the declaration thus: a 
Middleſex, (ſſ.) Richard Roe, late of W:ſtminfir by 
in the ſaid county, yeoman, was attached to at 4 
ſwer John Doe, in a plea of treſpaſs on the caſe j f 
and whereupon the ſaid John, by S. U. his attorne a 
complains, For that whereas (to the end of the de 2 
claration), ſuit, Qc. | 8 
And the ſaid Richard, in his proper perlo . 
comes and defends the wrong and injury whe ; 
Sc. and ſays nothing in bar or precluſion of the ſa L 
action of the ſaid John, by which the ſaid John! . 
mains therein undefended againſt the ſaid Richard * 
for which the ſaid John ought to recover again a 
the ſaid Richard his damages by occaſion of tbe 5 * 
miſer x. But becauſe it is unknown what damage the 
the ſaid John hath ſuſtained by occaſion tbete f. 
Therefore it is commanded to the ſheriff, that Þ 11 
the oath of twelve good and lawful men of the {# 0 
county, he diligently inquire what damages the (i ha 
John hath ſuſtained, as well by occaſion of the ple "os 


Judgments, 


minſter, in three weeks of the Holy Trinity, under 


431 


his ſesl, and the ſeals of thoſe by whoſe oath he 


{ili make the ſaid inquiſition, together with the 
writ of our ſaid Lord the King to him thereupon 
directed, At which day here cometh the ſaid 
Jon, by his ſaid attorney, and the ſheriff, to wit, 
flexander Brander, Eſquire, and Sir Benjamin 
Tel, Knight, ſheriff of the ſaid county, now re- 
turn here a certain inquiſitivn taken before him at 
his office in To0#'s=court, Cur ſitor-ſtreet, in the ſaid 
county, on the day of in the 
thirty-third year of his preſent majeſty's. reign, by 
the oath of twelve good and lawful men of his 
county, by which it is found, that the ſaid John 


beſides his coſts and charges by him laid out about 
dis ſuit in this behalf, to 50. gs. 5 d., and for 
thoſe colts and charges to 20s, Therefore it is 
conſidered, that the ſaid John recover againſt the 
fad Richard his damages aforeſaid to 511. gs. 54. 


otari 


nfler 
to al 
> Cale 
torne 


the de 


ind alſo 161. 10s. 7 d. to the ſaid John, at his re- 
queſt, for his coſts and charges aforeſaid, by the 
court here of increaſe adjudged ; which ſaid da- 


to mages, in the whole, amount to 68 /.; and the ſaid 
"ow And the faid Richard, by J. T. his attorney, 
Pap comes and defends the wrong and injury, when, 


Cc and ſays, That he cannot deny the ſaid action 
of the ſaid John, nor but that he did undertake and 
promiſe, in manner and form as the ſaid John hath 
adove thereof complained againſt him; nor but that 


chard 
again 


the pr 


W. ne ſaid John hath ſuſtained damages, by occaſion 
hat b if the non- performance of the ſaid ſeveral promiſes 
the fa and undertakings, to 50 J. as he the ſaid John hath 


dove in his ſaid declaration ſuppoſed; and here- 
on the ſaid Fohn prays, That the ſaid damages fo 


acknowledged, together with his expences and coſts, 


the (at 
he pre 
zout h 

inqul 
ake 3 


tf 
min 


te adjudged to him, &c. Therefore it is conſidered, 
That the ſaid Jahn recover againſt the ſaid Richard 


I 1 


dy the inquiſition aforeſaid in form aforeſaid found; 


lad out by him about his ſuit in this behalf. may 


his 


Continvance and 
return of the 
inquiſition. 


bath ſuſtained damages, by occaſion of the premiſes, 


Judgment ſigned 


the day ' 


of 179 3» 


Mercy, 
Judgment by 


cog novit act ie nem 


in Cale, 


Jodement ſigned | 


roth Nov, 1793» 


Judgitient. 
his damages aforeſaid, ſo by him in form aforelai 
acknowledged, and alſo 127. for his cofts and 


482 


charges by the court here adjudged to the ſaid : 
John, by his aſſent, which faid damages, in the 

| whole, amount to 601. and the ſaid Richard, in e 
Mercy, imercy, &c. 5 3 3 
London, to wit, C. D. late of London, yeoman, was 10 
ſummoned to anſwer A. B. in a plea, that he ten fa 

der to him 1001. &c. to ſuit, &c. Then begin 7 
| with a new line and enter judgment thus: "8 
Judgment by xi! And the ſaid C. D. in his own perſon comes and For 
dit in debt. defends the wrong and injury, when, &c, and (a3 5 
| nothing in bar or precluſion of the ſaid action of x 
; the ſaid 4. by which the ſaid A. remains therein hal 
Judgment p gned yndefended againſt the ſaid C. Therefore it is conf [ig 
=Y - dered, That the ſaid 4. recover againſt the ſaid (. 
his ſaid debt, and alſo 5 /. for his damages which he ang 
hath ſuſtained, as well by reaſon of the detaining "ik 
the ſaid debt, as for his coſts and charges by him wh 

about his ſuit in this behalf expended by the court Gig 
| | here adjudged to the ſaid A. by his aſſent; and the WW 
Mercy. ſaid C. in mercy, &c. 160 
Cognovit ala And the ſaid C. by Fo D, his attorney, comes then 
in debt. and defends the wrong and injury, when, &c. and fur 
ſays that he cannot deny the ſaid action of the (aid "re 
A. nor but that he owes to the ſaid 4. the ſald 50. 6% 


| | in manner and form as the ſaid A. hath above in bv yn 
Judgment ſaid declaration alledged ; It is 8 conſidered, . f. 
gned, æe. That the ſaid A. recover againſt the ſaid C. his fad Ny ; n 

debt, and alſo 51. for his damages which he hath 6 

ſuſtained, as well by reaſon of the detaining the (aid 

debt, as for his coſts and charges by him about bi 

; ſuit in this behalf expended, adjudged to the ſaid 4, 
Mercy, by his aſſent: and the ſaid C. in mercy; 22 

Copmovit aBiones And the ſaid C. by J. D. his attorney, come 

in debt on bond. and defends the wrong and injury, when, Ct. and 

ſays that he cannot deny but that the ſaid writing 

obligatory is the deed of him the ſaid C. nor but 

that he owes to the ſaid A. the ſaid 100 J. in mannet 

and form as the ſaid A. hath above declared againlt 

| him, It is therefore conſidered, &c, as before. aa 


Judgments s _ 
nd the faid C. b J. S. his attorh „ comes Judgment by 

5 defends the Eo 200 injuxy, * and — — 

the ſame attorney of the ſaid C. ſays, That he is 

not informed by the ſaid G. of any anſwer to be 

given for the ſaid C, to the ſaid 4. in the plea aforr- 

ſaid; and the ſaid C. ſays nothing in bar or preclu- 

fon of the ſaid action of the ſaid J. by which the 

ſaid A, remains therein undefended againſt the ſaid 

C. It is therefore confidered, That the ſaid A, re- 1 

cover againſt the ſaid C. his ſaid debt, and alſo 101. =. 


nd for his damages which he hath ſuſtained, as well 
1 by reaſon of the detaining the ſaid debt, as for his 
0 


coſts and charges by him about his ſuit in this be- 
half expended, by the court here adjudged to the 
lid 4. by his aſſent: and the ſaid C. in mercy, r. 
And the ſaid G. by F. X. her attorney, comes Judgment by 


| be and defends the wrong and injury, when, Cc. and cognovit againſt 
ing e an, That ſhe cannot deny the ſaid action of the 2" % tirater 


{aid A. nor but that the ſaid bond is the deed of the ” _ 

hid F. nor but that ſhe the ſaid C. adminiſtratrix 

a aforeſaid, detains from the: ſaid A. the ſaid 

1601. in manner and form as the ſaid A. hath above 

thereof complained againſt her; Therefore it is con- judgment figned 
frred, That the ſaid A. recover againſt the ſaid C. day ot 
aiminiſtratrix as aforeſaid, his ſaid debt, and alſo 7793* 


50. bl. 10s, for his damages which he hath ſuſtained, 
n 6 u well by occaſion of the detaining the ſaid debt, 
gr ee bis cofts and charges by him about his ſuit 
: * i this behalf expended, adjudged to the ſaid A. by 
; hat bis aſſent, to be levied of the goods and chattels 
e (a which were of the ſaid F. at the time of his death 


ln her hands to be adminiſtered, if ſhe hath ſo much 
thereof in her hands to be adminiſtered ; and if ſhe 
bath not ſo much thereof in her hands to be ad- 


my viniſtered, then the ſaid 6 J. 10s, being the da- 
bo ning nzyes, coſts, and charges aforeſaid, to be levied of 
y * ite proper goods and chattels of the ſaid C.; and 


tae ſaid C. in mercy, 6c. Merey, 

And the ſaid C. by J. K. her attorney, comes The like jodgs 
ind defends the wrong and injury, when, Cc. and ment ih caſts. 
tys, That he cannot deny the ſaid action of the 


Iiz ſaid 


anne! 
gainlt 


And 
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1793. 


Judgment bgned 


day of 


Mercy, 


| Judgment on 


demurrer to the 
replications. 


to the ſaid court here, that the faid plea of the (ad 


ment, and his damages ſo acknowledged, together 


— 


Judgments. - 


ſaid A. nor but that the ſaid F. in his life-time, did 
undertake and promiſe, in manner and form as the 
ſaid A. hath above thereof complained agzinf 
him, nor but that the ſaid A. hath ſuſtained da. 
mages by reaſon of the not performing the ſaid 
ſeveral promiſes and undertakings in the ſaid decla- 
ration mentioned to 25 J. as the ſaid A. hath above 
ſuppoſed ; and upon this the ſaid 4. prays judg- | 


with his coſts and charges by him about his ſuit in | 
this behalf expended to be adjudged to him, &. 
Therefore it is conſidered, That the ſaid A. recover 
againſt the faid C. adminiſtratrix as aforeſaid, his 
ſaid damages, fo above acknowledged, and alſo 
G/. 105. for his coſts and charges by him laid out 
about his ſuit in this behalf, adjudged to the ſaid 
A. by his aſſent, to be levied of the goods and chat- 
tels which were of the ſaid F. at the time of his 
death, in her hands to be adminiſtered ; if ſhe hath 
ſo much thereof in her hands to be adminiftered; 
and if ſhe hath not ſo much thereof in her hands 
to be adminiſtered, then the ſaid 6 J. 10s, being 
the coſts and charges aforefaid fo adjudged to the 
faid J. to be levied of the proper goods and 
chattels of the ſaid C.; and the ſaid C. in mercy, 
&c. | 

To the end of the demurrer book. At which day, 
came here the parties aforeſaid, by their attornics 
aforeſaid, and hereupon the premiſes being ſeen by 
the ſaid court here, and fully underſtood, it appeat 


A. by way of reply to the ſaid plea of the ſaid C. 
and the matters therein contained, are ſufficient in 
law for the ſaid A. to have and maintain his ſaid 
action againſt the ſaid C. as the ſaid J. hath above 
alledged, for which the ſaid A. ought to recover his 
damages by occaſion of the premiſes ; but becavie 
it is unknown to the court here, what damages it 
ſaid A. hath ſuſtained by the means aforeſaidy 
the ſheriffs are commanded (as in a judgment bf 
default), p. 480. KE 


| Judgments, 


then go on thus: On which day comes here the 
ſaid C. by his ſaid attorney; and the ſaid A. (al- 
though ſolemnly called) cometh not; and it ap- 
pearing to the court here, that the ſaid 4. hath 
neglected to bring the iſſue above joined on to be 
tried according to the courſe and practice af the ſaid 
court ; therefore, according to the form of the ſta- 
tute in ſuch caſe made and provided, 7t is confidered, 
by the ſaid court here, that the ſaid A. take nothing 
by his ſaid writ, but that he and his pledges to 
proſecute, to wit, Fohn Doe and Richard Roe, be 
in mercy, &c.; and that the ſaid A. go thereof 
without day. And it is further conſidered, that the 
faid C. recover againſt the ſaid A. 14 J. 10s. for his 
coſts and charges, by him, about his defence in 
this behalf ſuſtained, and adjudged by the court 
here to the ſaid C. at his requeſt, according to the 
form of the ſtatute in that caſe made and provided; 
and that the ſaid C. have his execution thereof, &c. 

To the end of the iſſue. At which day here come 
the parties aforeſaid, by their attornies aforeſaid ; 
and the ſaid C. D. hath not here in court the record 
of the ſaid judgment by him above in his plea afore- 
ſaid alledged, but makes default of producing the 
ſaid record. Therefore it is conſidered, that the ſaid 


Jay, 4. ought to recover his damages by reaſon of the 
nies premiſes ; but becauſe it is unknown to the court 
a by here what damages the ſaid A. hath ſuſtained by the 
ears means aforeſaid, the ſheriff is commanded, that by 


ſad the oath of twelve good and Jawful men of his baili- | 


d C wick, he diligently inquire what damages, &c. (a8 
nt in in a judgment by default), p. 480. * 
(aid Enter to the end of the defendant's plea, then 
bore 8 ſay; And hereupon the ſaid C. by his ſaid attor- 


ney, comes and relinquiſhes his ſaid plea by him 
adove pleaded, and ſaith, That he cannot deny 
the ſaid action of the ſaid A. nor but that he did 
undertake and promiſe, in manner and form as 
the ſaid A. hath above complained againſt him; 
nor but that the ſaid A. hath ſuſtained damages by 

| Ii 3  _ accaſion 


Enter all the proceedings to the end of the ij Tue, 
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Judgment at in | 
the caſe of a 


nonſuit, 


Judgment on 2 
replication of 

nul tiel record, 
on a rule to pro- 
duce, 


Tudgment of 
after-plea pleade 
ed, where de- 
ſendant withe 
draws his pleas 


— A 
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fendant relin- 


Relicta verifica- Occaſion of the non- performance of the ſaid ſere. 
tioneis where de- ral promiſes and undertakings, to 201. as he thy 
1 . ſaid J. hath above, in his ſaid declaration, f 
* tac ig poſed: and upon this the ſaid A. prays, that 4 
judgment is en- ſaid damages ſo acknowledged, together with his 
— ne coſts and charges laid out by him about his ſuit in 
|  - this behalf, may be adjudged to him, &c, There- 
fore, it is conſidered, that the ſaid A, recover 
againſt the faid C. his damages, aforeſaid fo by him 
ia form aforeſaid acknowledged, and alſo 107. for 
his coſts and _ by the court here adjudged, 
to the ſaid AJ. by his aſſent, which ſaid damages in 
the whole amount to 30/. And the ſaid C. in 
mercy, &c, 


Jodgmen of And the faid A. prays a day to reply to the ſaid 
25 for not plea of the ſaid B. and it is granted to him, &. 
Q 


And hereupon a day is given to the ſaid A. before 
our ſaid juſtices at Y/:ſtminſter until on the morrow 
of All Souls for the ſaid A. to reply, &c.; the ſame 
day is given to the ſaid B. here, &c. At which 
day comes here the ſaid B. by his ſaid attorney, 
and the ſaid A. although ſolemnly called, cometh 
not, but maketh default, Therefore it is conſidered 
by the court here, that the ſaid H. take nothing by 
his faid writ, but that he and his pledges to proſe - 
cute be amerced, and that the ſaid B. may depart 
the court here without day for ever diſmiſſed thete · 
from: It is alſo con ſideræd, that the ſaid B. recover 
againſt the ſaid . 10l. for his coſts and charges, 
by him about his defence in this bebalf expended, 
adjudged by the court here to the ſaid B. by hi 
aſſent, according to the form of the ſtatute, &. 


— that the ſaid B. have his execution thereof, 
4. | | 


[ 47 } 


Execution. 


: 
3 ; 

N execution is a judicial writ, grounded an vide o. «/" 
the judgment of us court wed whence it Tex | 
t iſſues; and granted at the requeſt of the party at 
n whoſe ſuit it is, to render him ſatisfaction of the 
x judgment which he hath obtained. | 
, There are three ſorts, commonly in uſe, for ob- 

n taining ſatisfaction of the plaintiff's demand, and 
n his coſts adjudged to him by the court. | 
1. A capias ad ſattsfaciendum, which imprifons Ca, a.] 
id the body of the debtor, till he makes ſatisfaction to 
A the plaintiff the demand recovered ; but this writ | 
re cannot be iſſued againſt peers or members of par- 
w lament, Whenever the body is taken, no other 
ne proceſs can be ſued againſt the goods, lands, or te- 
ch nements of the defendant; for as corpus humanum 
5 2m recepit æſtimationem, ſo it is deemed the greateſt 
th and higheſt ſatisfaction one man can have of ano- 


ther, But if the defendant die in execution, the 
plaintiff may now, by Stat. 21 Fac. 1. c. 22, ſue 
out execution againſt his lands, goods, or chattels, 
X his election. . | 5 3 | 

2. A feri facias againſt the goods and chattels x;, a. 
of the Ende which lies as well againſt * 
peers and members of parliament, as other com- 
non perſons, and againſt executors or adminiſtra» 
tors with regard to the goods of the deceaſed. 

3. An elegit againſt the goods and chattels, (ex- Etegits 
cept oxen and beaſts of the plough,) and alſo one 
half of the defendant's land to be holden by the 
Plaintiff at an eſtimate made thereof by the ſhe- 

- wa the deht, or damages, and colts, are ſa- 


The writ of capias ad ſatisfaciendum is to be Ca. ſo. in what, 
ved in the county where the venue is laid, and if county» | 
the defendant is not to be met within that county, a 
Hatun copias ad ſatisfaciendum may be iſſued into 
p x . 1 i 4 1 3 4 any 


4 


488 Exetution 
any other county, the ſheriff having returned the Bi 
firſt writ non eff inventus. Theſe writs may both per 
iſſue the ſame day, but to ground the zeſiatum, it Bill anot 
is neceſſary the ca. ſa. be ſued out. Bond v. Jacob the | 
1 and others. Barnes 200. But the court will not {WM exec 
| inquire nicely when the ca, /a. or fi. fa. iſſued to i vis 
ground the feſtatum. For it has been held ſuffi. Wl 2 // 


cient if it be produced and returned. Sweetafpl T 
v. "+ Barnes 211. 208. Burdys v. Saich- on!) 
we 83 | | ; 


It is to be ingroſſed on a 15 6 d. ſtamp and 
ſigned by prothonotaries, pay ſigning the ca. /a G 


| 4d. ſeal 7d. teſtatum, 8 d. ſigning, ſeal 7 d. oe 

If levied in debt If the judgment be in debt on bond, levy the Gre: 
on bond. money due to plaintiff, with the expences of th: Wi and 
levy and ſber i poundage, which is taken out of the fene 
c „ To 

If in caſe, If it be levied upon a judgment in caſe, then WW / 


only levy the damages recavered with the coſts; in WW mar 
this caſe, add the coſts to the damages recovered, C. 


and they are all called damages in the writ. trr, 
Cannot be two - There ought not to be two executions exiſtin wer 
| af Supa at the ſame time, Str. 515. but you may have! you 


fi. fa. firſt, and if the ſheriff does not levy to tete 
amount of the debt, or damages recovered, youll hi 


may have a ca. /a. for the reſidue z in ſuch cal, WM juſt 

the ſheriff ſhould return the fi. fa. Salt. 316.08 
and the levy thereon firſt, which ought to be 11 
Cited in the ca. ſa. Vide Coppendale v. Debonnain. 110 

Barnes 213. 1 Roll Aör. go. Cro. Eliz. 30 0 
but if he does nothing on the f. fa. then there cou 

no neceſſity to take notice thereof in the ca. a. at 
| OR rg Rr 8 dert 
Anel.git way be An elegit may be had after a ff. fa. but if once alſo 
bad after a f. fa. the. body is taken, there cannot be a fi. fa. or elit whi 
| for the body is deemed the higheſt fatisfaction u Ver 
_ plaintiff can have, 5 kad 
To be ſved ot | Theſe executions muſt be ſued out within a 1% 
within e yeat, and a.day after the judgment ſigned 3 and the un - 


2 ot is to be accounted from the day of ſigning the juct 


ment. Barnes 197, Sympſon v. Gray. 5 


Pg 
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me But if it be ſued out and returned within the if taken out and | 
both Wl year, there needs no ſcire oa before you ſue out returaea in the 
n, it WM another : and it is uſual to award the firſt on 
Jaca ihe roll with the ſheriff's return thereon, but an 
not WM execution cannot be awarded on the roll, which 
d to i vis never returned or filed. Player v. Baldwin. 
Cuffi- 2 7% 82. f a 
appl This writ may be ſued after an elegit executed 
atch. i only on the goods, SIrs 226. : | 
and Ca. ſa. in debt. The like in caſe. 
. fa Gerge the Third, by George the Third, by 
be grace of God, of the grace of Gad, of 
the Great Britain, France, Great Britain, France, 
fe and Ireland, King, de- and Jreland, King, de- 
the fender of the faith, c. fender of the faith, &c. 
| To the ſheriff of Midale- To the ſheriffs of London, 
the / greeting: We com greeting: We command 
's; in WY mand you, that you take you, that you take Rich- 
ered, C. D. late of Weſiminſ- ard Fenn, late of Lon» 
tr, in your county,'yeo- don, yeoman, if he be 
ſting man, if he be found in found in your bailiwick, 
ave 1 jour bailiwick, and him and him ſafely keep, ſo 
o the BY fafely keep, ſo that you that you have his body 
poi have his body before our before our juſtices at 
caſe, i juſtices at Miſiminſter, Weſtminſter, on the mor- 
316,00 on the morrow of All row of All Souls, to ſa- 
e le. Sus, to ſatisfy A. B. of tisfy John Denn go0l. ; 
rain 2100 /. debt, which the which were adjudged to „ 
3% {2d 4. B. lately in our the ſaid John in our ſame 
e 1 court, before our juſtices court, before our juſtices 
a. t Wiſtminſter, . reco- at Weſiminſter, for his 
| rered againſt him; and damages, which he had, 
once lo fixty-three ſhillings, by reaſon of the non- 
egi ich in our ſame court performance of certain 
n ei vere adjudged to the promiſes and undertak- 


kid A, for his damages, 
which he had by occa- 
lon of the detaining that 
debt, whereof the ſaid 
C. D. is convicted; and 

have 


ſaid Richard 


ings, made by the ſaid 


Richard to the ſaid John 


at Lond:n, whereof the 


is con- 


victed ; and have there 


this 
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Ca. ſa. in caſe, 
| Hot on promitge. 


Executian. 


baye there this writ. 
Witneſs, Sir James Eyre 
Knight, at Meſiminſler, 
the 19th day of June, in 
the 33d year of ourreign, 


ahn 
Levy 6531. 31. beſides 
poungage, officers fees, and 


all other incidental en- 


pances. 


n.. 


this writ. Witneſs, dy 
Fames Eyre Knight, N 
W: imin/ier, the I9th 
day of Tune, in the 31 
year of our reign, 

- Fobn Nix, 


Levy the while 


For his damages which he hath ſuſtained, 2 
well by occafion'ef a certain treſpaſs on the caſe, 
done to the ſaid Henry by the ſaid John, as for his 
coſts and charges by him expended in, and about 


and have there, c. 


In covenant, 


For his damages, which 


he bad, by reaſon of a 
eertain breach of cove- 
vant, made between the 
ſaid John and Richard, 
whereof the ſaid Richard 


is convicted, &c, 


Treſpaſs and Aſſault. 
For his damages, which 


he had, by occaſion of a 


certain treſpaſs and aſ- 
ſault, made on the ſaid 
Fohn by the ſaid Richard, 
at Wiflminfler, in your 
county; whereof, &c. 


| Treſpaſs. 
For his 3 which 
he had ſuſtained, by oc- 
cafion of a certain treſ- 


paſs 


bis ſaid ſuit, wheteof the {aid Jobn is convidtd; 


In ejectment for damage, 

For his damages, which 
he had, by occafion of 
certain treſpaſs and ejeQ- 
ment of farm, done ta 


the ſaid Jh, by the laid 


Richard, at L. in your 
county. 


Replevin, | 

For his damages, which 
he had, by occaſion of 
the taking and unjuſtly 
detaining the cattle of 
the ſaid Jobn, at V. in 
a certain place called 
the H. in your count); 
whereof, &. 


For words, 
For his damages,which 


he had, by occaſion of 
the ſpeaking . 


5 


s done to the ſaid 


by Jen, by the ſaid Richard, 
1 u L. in your county. 


For the defendant. 

To ſatisfy Richard 
m, 147, 105. which 
were adjudged to the 
id Richard in our court, 


\ 2; Wibefore our juſtices at 
ale, WW: fmin/er, through the 
- his WWiiſcretion of the ſaid 
bout WWjuſtices, according to the 
ted ; am of the ſtatute in 


ſuch caſe made and pro- 
mded, for his coſts and 
Wetarges by him laid out 
gout his defence, in a 


ein plea of treſpaſs &, 
JeQ- en the caſe, proſecuted in 
wor our ſaid court, by the 


id Jobn againſt the ſaid 
Richard; and have you 
there this writ, it- 
tes, Ce. : 


* Ina penal aftion.. 
n 0 To ſatisfy us and Fohn 
* 1 Dem, who ſues as well 


ber us as himſelf in this 
tebalf, 4501. debt, which 
lie ſaid John, who ſues 
u aforeſaid, in our court, 
deore our juſtices at 
W-fiminfer, recovered 


(bat is to ſay) one 
viety thereof, to wit, 
225 , to the ſaid John 

| who 


| Execution. 


ſuſtained, by reaſon of 


vanſt the ſaid Richard 


liſhing certain falſe and 
ſcandalous words by the 


| aid Richard of the ſaid 


hn, at London, in your 
ailiwick ; whereof, &c, 


On a nonſuit. | 

To ſatisfy Richard 
Fenn, 12.1. 105. which 
were adjudged to the 
ſaid Richard in our court, 


before our juſtices, at 


Meſiminſter, through the 
diſcretion. of the ſaid 
juſtices, according to the 
form of the ſtatute in 


ſuch caſe made and pro- 


vided, for his coſts and 
charges which he hath 


the falſe claim of the ſaid 


For an adminiſtrator. 
To ſatisfy John Denn, 
adminiſtrator of all and 
ſingular the goods and 
chattels, rights and cre- 
dits, which were of 
James Wren, deceaſed, 


who died inteſtate, for 


1000/7. debt; and alſa 
161]. 105. for his da- 


mages, which he ſuſtain» 


ed, as well by occaſion 
of the detaining the ſaid 
debt, 


* Ay the aQion 
John, in a certain plea b. | 
of treſpaſs on the caſe, 
proſecuted in our faid 
court, by the ſaid Lr 
againſt the ſaid Richard; 
and have, &c. | 


Where the 
theriff can levy 
money already in 
bis bands. 


If efter ſci. fa. 


Ca. ſa, amended, 


When teflatum 
neceſſary. 


Jide Barnes 211. 


Execution, 


who ſues as aforeſaid, to debt, as for his coſts ard G 
his own proper uſe, and charges by him expend 'F 
the other moiety there- ed in and about his ſul Son 
of to our own proper in his behalf, where Wi 
uſe, according to the the ſaid Richard is c |; 
form of the ſtatute in victed, Ce. a 
ſuch caſe made and pro- ates m4 
vided ; whereof the ſaid Richard is comide n 
and have there, &c, x 1 94. 
Defendant arreſted by a ca. ſa. paid the mo Ta 
to the ſheriff's officer; before the return, defend of pa 
ant delivered to ſame ſheriff a fi. fa. againſt Hebt 
plaintiff, who levied the ſum out of the money i By 
his hands by the ca. /a,, and returned the ca. fu. 1M f:tut 
the above effect, the court held it inſufficient, au 22m 
ordered the ſheriff to pay the money upon the u 6. 
ſa. to the plaintiff, deducting his poundage. B T1 
214. | 1 ſum t 
If the execution be taken out after a ſci. boo 
then, after the words, ** whereof he is convitied; eli 
ſay, And whereof in our ſaid court, before o 
Juſtices, it is conſidered, That the ſaid John han 
hig execution againſt the ſaid Richard of the de 
and damages afojefaid, by the default of the i 7! 
1 ; and have there this writ. Wit: 1 at 
— Ing | | 1 
A ca, ſa, may be amended after executed, ly c 
making it returnable before ng.” "egy inſtead s ot! 
before us, on paying coſts. Hunt v. Kendra #0: 
2 Black. Rep. 835. 7. Jones 41. Barn i e 
Browne v. Hammond, by making defendant's mm de 
Edmund inftead of Edward. heſe are amendei ¶ doods 
by the award of the writ on the roll, ſo you amen ke th, 
the teſte of a fi. fa. Ibid. | lf 
If the defendant is not to be found in the count) 7 
where the venue is laid, you muſt then ſue out us. 
teſtatum, which is done in the firſt inſtance (but (re, | 
ca. ſa, ought firſt to iſſue to warrant the 2/fatw = 
i . * ic [ 


the form of which is as follows: 
„ VVV Gun d; a 


Execution. 5 


Carer, Kc. (te the end of the firſt writ, ® ton- 
a vie ). - our ſaid Ar Middleſex, at 


\ certain day now paſt, returned to our juſtices at 


in dis bailiwick ; whereas it is teſtified in our ſaid 
court, That the ſaid Richard lurks and wanders up 
aud down in your county; and have there this 
grit, Witneſs, Cc. pay ſigning at prothonotaries 
$4. ſeal of ca. Ja. and this writ 15, 24. | 
This writ lies not againſt peers of the realm or 
thir wives, peers of Scotland, nor againſi members 


lebt of their teſtator or inteſtate. 


ſatute ſtaple, 11 Ed. 1. 27 Ed. 3. or on a recog- 
tizance in the nature of a ſtatute ſtaple, 23 H. 8. 
* 
The ſheriff is intitled to poundage for no greater 


ſhould be marked on the back of the writ before 
(elivery, 3 Geo, 1. c. 15. fo 17. 


— 


Fieri Facias. 


h at common law, and was afterwards confirmed 


nd chattels of peers and members of parliament, 
k other common perſons, and againſt executors, 
r adminiſtrators, with regard to the goods of the 
teceaſed, as for coſts awarded againſt them for 


goods or chattels of the teſtator are to be met with 
kt thoſe coſts, „„ 

[f part only be levied, the plaintiff may have a 
@ je, for the reſidue, but he ſhould recite the ſhe- 


U.. Eliz. 344. g 
This writ is to be ingroſſed on a 2d. 64. ſtampt 
parchment, ligned by the prothonotaries, and ſeal - 
; and is to iſſue only in the county where the 
| 1 venue 


}W,fininler, That the ſaid Richard was not found 


parliament, nor executors, or adminiſtrators, for 


But it lies againſt peers on a ſtatute merchant, or 


ſum than the real debt bona fide due; which ſum 


This writ was the only writ of execution that 


V the ſtat. of gt. 2. And lies againſt the goods 


llſe pleading, or confeſſion of judgments, if no 


nt's return on the firſt writ. 1 Roll. Abr. 904. 
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hause a 


It does not lie 
againſt peers of 
members, 


How "Y | 


494 Exetution. 
venue is laid; The ſtationers have them ready 
printed. Tf it be wanted in another county, it is 
called a te/atum, 3 8 
Tele. There need not fifteen days between the tft 200 
return of any ca. /a. or ff. fa. (except to fix bail 
| in outlawry). Stat. 13 Car. 2. c. 2. .. 7, 8. 
Tefte if ſued out If it be ſued out in term time, teſte the writ thi 
in the tem. firſt day of the term (although the judgment is not 
ſigned till four days after) ; if out of term, i it 
| the laſt day of term. 
Goods bound By Stat. 29 Car. 2. the goods are bound only 
from delivery. from the time of the delivery of the writ to the 
ſheriff; but lands are bound from the day of the 
| judgment. 2 Hs 
If all not levied. If all the money is not levied, the writ muſt be 
| returned before a ſecond execution can be made 
out, becauſe the ſecond is granted on the defici- 
ency of the firſt. Salk. 318. And the firſt ſheriff 
return muſt be recited. ibid. 

On an annuity bond and judgment” thereon fat 
the penalty, the arrears of the annuity can only be 
levied : but then the judgment ſhall ftand as a fi- 
ture ſecurity for arrears. 2 Black, Rep. 1111. 

The court will not ſtay goods taken by a f. fe, 

In the hands of the ſheriff, till a diſpute concern 
ing the property of them is decided, unleſs for tht 
protection, and at the inſtance and requeſt of tis 

1 ſheriff. 2 Black. Rep. 1064. . 

Fnodulent. f fa. A fieri facias being executed fraudulent!y, 


ot good. fi. fa. at the ſuit of another afterwards, ſhall ſtand 
good, and be preferred, 1 Wilſ. 44. Brady" 
88 | 


Sheriff who be- The ſheriff, that begun the execution, ſhall ent 
gun ihe execv- jt, though he is out of office, Salk, 323. 3 and mi 

' OO” ſell goods after he is out of his office, without 

| venditioni exponas, Lord Raym. 990. 1073. 

If fheriff return If the ſheriff return, That he has levied ti 
1 and that goods, and that they remain in his hands for wi 
1 — 2 of buyers, and he continues in office, 2 vendilin 
er, a d. enponas iſſues to make ſale thereof, by which be! 
expon, ifſues. compelled to make ſale. If he be out of ole 


*“ 
fore he makes fale, then ſue | out 2 al Jari Ws G 


ly «Red to the new ſheriff, to | iftrain the old eriff 
ue el; whereby be is compellable ſo to do ; or you 
„a move for iſſues againſt him to the value of the 


17 goods. 6 Mod. 295, 396. 1 ok . 
Oa a fl. fa. upon a judgment apainft one partner, Fi. fa. again 

ks the ſheriff may take the goods of both, and the den- one partner may | 
| dee ſhall have a moiety in common with the other. take goods of 


not both. 
I 27G ot emo au ea. 

If a man died in execution, formerly his execu- 17 a man die i 
| ton were no farther chargeable z but now, by Stat. execution, may 
onl have a fl. fu. 


e c. 1. c. 24. though he do die in execution, yet 
« the plaintiff may have an execution againſt his landt, 
gd, and chattels. But the judgment muſt be 
revived by a ſci. fa. a SY | 

It does not abate by the plaintiffs death; but Execution does 
the ſheriff muſt go on to execute his writ. Mad. not abate by 
a, I. & Eg. 225. Salk. 322. 6 Mod. 290. ff death. 
[f plaintiff dies after verdict and before the day After verdiet 


n fot in bank, though the judgment be right, yet a ſci. Ja. plaintiff dies. 
ily be"! de awarded before execution. 1 Wilſ. 302. a 
7 fas al v, Brown, | | 


If a defendant die after the firſt day of term, yet If defendant dien 
lintif may have execution againſt his goods, be- 
aſe the judgment has reference to the firſt day of 
eterm, Grlb, L. of Ex. 46. So if plaintiff dies 
ter f. fa, ſued out, it may be executed. Cro, 
it, 459. . 5 

Judgment in debt on bond, the court was of intereſt andeol, 
pinion that in all caſes the prothonotary ſhould | 
ow intereſt and coſts from the time of the judg- 
nt to the completing the execution. Daking v. 
_ Cooke's Rep. 90. Prat, Reg. 213. 


After a f. fa. executed and part levidd. Plain- Tatum after a 
deore the return, ſues out a teſtatum and levies 2 5 ee 
e due, held irregular, ſet aſide and reſtitution. 5 


or wied with coſts, defendant to bring no action, 


enditin endele v. Debonnaire, Barnes 213. 1 
ch be H Klandlord is entitled to a year's ret in the caſe Landlord muſt 
ce de n execution, without deduction, and the ſheriff fo men no · 


muſt © 
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| ove bailiwick of C. D. your bailiwick of C. J 
a 


Where venue 
is laid, 


. whereof the ſaid C. is and have you that m 


mages aforeſaid; and C. is convicted; 


| Execution. 


muſt take care of him, 8 Ann. c. 14. , l.; butt 
ground landlord cannot come in for a year's tent 
on an execution againſt an under leſſee; for ih 
ſtatute only extends to the immediate Jandlor; 


Str. 787. ; but the landlord muſt give the ſher 
notice, or he is not bound, 1 Sir. 97. 2 Wil | 
140. 2 | | the 
The writ of F. fa, muſt be iſſued in the cou I. 
where the venue is laid; if no goods there, then ! | are 
writ of teſtatum may iſſue into any other county, of 
> | | this 
Fi. fa. in cafe, Fi. fa. in debt, , 
George the Third, &c. George the Third, & . ce 
To the ſheriff of Glou= To the ſheriff of Midi the 
cefterſhire, greeting: We ſex, greeting: We ch cou 
command you, That you mand you, That yo l 
Cauſe to be levied of the cauſe to be levied of uine 
goods and chattels in goods and chattels igfnid: 


te of Glowce/ter, in your late of V. in yourcoun 
county, yeoman, 50 J. ty, yeoman, as well 
which A. B. in our court, certain debt of 60! 
before our juſtices at which A. B. in ou 
Wiftminfler, recovered court, before our jul 
agzinſt him, for his da- tices at Meſiminſlir, u 
mages, which he had, by covered againſt him, 
means of the not per- alſo 63s, which 
forming certain promiſes awarded to the (aid 4. 
and undertakings lately in our ſaid court, for 
made by the ſaid C. to damages, which he hi 
the ſaid A. B. at Clou- by occaſion of the « 
cefler*, in your county; taining the ſaid ded 


convicted: and have you ney before our juſtices 
that money before our Meſiminſter, on the m9 
Juſtices at Weſiminſier, row of All Souls, to tene 
on the morrow of All to the ſaid 4. for | 
Souls, to render, to the debt and damages afc 
ſaid A. B. for his da- ſaid z whereof the f 


have 


Exetutidn. 
bare there this writ. have there this writ, 
Witneſs, Sit James Eyre Witneſs, &c 


Knight, at J/e/tminfler, | 


the ſaid C. is convicted, ſay, And whereef it is con- 
furred in our ſame court, That the ſaid A. have his 
| execution againſi the ſaid B. of the debt and damages 
aforeſaid by the default of the ſaid B.; and have there 
this writ, Witneſs, 8c. 

If in aſſault, ſay, For his damages, by reaſon of 
2 certain treſpaſs and aſſault, lately committed by 
the ſaid C. on the ſaid A. at Męſtminſier, in your 
county. LS | 

If A covenant, For his damages, which he ſuſ- 
lined, by reaſon of a certain breach of covenant 
nade between the ſaid C. and the ſaid A. 

For his damages, which he ſuſtained, by reaſon 
o a certain treſpaſs and ejectment committed 
inſt the ſaid H. by the ſaid C. at E. in your 
bunt/. | | 
ln 5 there be no goods in the county where 
Ite venue is laid, then you may have a teſſatum 
a. into another county; but a ff. fa. ſhould fir/# 


1 00 
r jul 
16) ſe 


im, 1ſued into the county where the venue is laid, in 
Wn. ner to ground this ſecond wiit; the firſt writ 
d . d not be returned and filed before the teflatum 


for Ms. Bond v. Jacob. Barnes 200. They are 


he he both ſued out at the ſame time. But leave 

* firſt with the ſheriff, for a return of nulla 
eb | | | 

lat m The ſeal office have now orders not to ſeal a writ 


Kices 
he me 
o fend 
for | 
es alc 
the f 
ed; ! 


} 


at is returnable, therefore both writs may be re- 
mable the ſame day; and I have altered the zeſ- 
um part accordingly, | EEE 


berge, Sc. To the George, Sc. To the 

nts of London, greet- ſheriff of Middleſex, 

We command you, greeting, &c, (to the end 
K k 


That of 


the 19th day of Juh, in the 33d year of our reign, 


' after a ſcire facias: after the words, whereof Aſter a ſci. fa, 


flatum fi, fa. in caſe, Tefatum fi. fa. in debt. 
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The like in aſ- 
ſault. 8 


The like in 


covenant, 


The like in 
ejectment. 


490 


Execution: 


That you cauſe to be 
levied of the goods and 
chattels, &c. (to the end 
of the firſt fi. fa.) where- 
of the ſaid C. is convict- 
ed: and our ſheriff of 


Middleſex hath ſent to 


our ſaid juſtices, That 
the ſaid C. had not any 
goods or chattels in his 


| bailiwick, whereof he 


could cauſe to be levied 
the damages aforeſaid, or 
any part thereof: where- 
as it is teſtified in our 
ſame court, That the 


ſaid C. hath ſufficient 


goods and chattels in 
your bailiwick, whereof 


you may cauſe to be le- 


vied the damages afore- 
ſaid, and every part 


thereof; and have there 


this writ. Witneſs, Cc. 
A non omittas fi. fa. 


George, &c, To the 


ſheriff of Norfolk, preet- 


ing: We command you, 


That you. omit not, by 


reaſon of any liberty in 
your bailiwick ; but that 


| you enter the ſame, and 


cauſe to be levied of the 


goods and chattels in 


your bailiwick of C. D, 


late of, &c. (the ſame as 


4 fi. fa. ). 


Teſlatum 


of the fi. fa.) whereof the 
ſaid C. is convicted: 
and our ſheriffs of Ln. 
don bave ſent to ou 
juſtices, That the fad | 
C. had not any goods | 
chattels in their baili. 
wick, whereof t 
could cauſe to be levied 
the debt and damages 
aforeſaid, or any part 
thereof : whereas it is 
teſtified in our fame 
court, That the aid C, 
hath ſufficient goods and 
chattels in your bail. 
wick, whereof you may 
cauſe to be levied the 


balls 

debt and damages aſote· ¶ ade 
ſaid, and every p tely 
thereof; and have yc ne 
there this writ, W/. 
neſs, c. gunſt 
| | wes, 

| ans 

Fi. fa. for the refidue ü min 
debt. 0 un 

Gorge, &c, greeting le b 
Whereas we lately cod aid 
manded you that , 
ſhould cauſe to be leroy, 
of the goods and chat C. 
in your bailiwick, ba 
C. D. late of W. in joey b 
county, yeoman, a5 v . 


a certain debt of 100 
which A. B. in our co ner te 
before our juſtices 
Mieſiminſter, recoven 
againſt him, as alſo 03 

Wor fai 


Tatum f. fa. into Dur- 
ham, in caſe. 


Curge, &c. To the 


by divine 
Providence lord biſhop 
of Durham, greeting: 
Wecommand you, That 
by our writ, under the 
ſal of your biſhoprick 
duly to be made, and to 
the ſheriff of the county 
of Durham, to be di- 
reed, you command 
the ſaid ſheriff, that of 
he goods and chattels of 


may D. late of, &c. in his 
the WMbailiwick, he cauſe to be 
fore- ade 501. ; which A. B. 


tely in our court, be- 
ue our juſtices, at 
Velminſler, recovered 
gunſt him, for his da- 
uges, which he had, by 
ens of the not per- 
ming certain promiſes 
u undertakings, lately 
le by the ſaid C. to 
ſaid J. B. at Moſi- 
er, in the county of 
udLſex ; whereof the 
C. was convicted; 
| have you the ſaid 
Mey before our juſtices 
W:ſtminſter, on the 
mow of All Souls, to 
Wer to the ſaid A. B. 
his damages afore- 
l: and our ſheriff of 
alen hath returned 
Ur ſaid juſtices, That 

the 


Reverend Father in God, 


| Seertition, 


which was awarded to 
the ſaid . in our ſaid 
court, for his damages, 
which he had by occaſion 
of the detaining the ſaid 
debt; and that you 
ſhould have that money 
before our juſtices at 
Weſtminſter, in three 


weeks of the Holy Tri- 


nity, now laſt paſt, to 
render to the ſaid A. for 
his debt and damages 
aforeſaid, whereof the 
ſaid C. is convicted 


and you at that day re- 


turned to our ſaid juſ- 
tices, That by virtue of 
that writ to you di- 
refed, you had cauſed 
to be made of the goods 
and chattels of the ſaid 


C. the ſum of 40/7. part 


of the debt and damages, 
in the ſaid writ mention» 


ed; which money you 
had ready at the day and 
place in the writ men- 


tioned, as by the ſaid 
writ you was command- 
ed; and that the ſaid C. 
had not any other, or 
more goods or chattels in 


your bailiwick, whereof 


you could cauſe to be le- 


vied the reſidue of the 


ſaid debt and damages, or 


any part thereof; there- 


fore we command you, 
that you cauſe to be le- 
vied of the goods and 

K k 2 chattels 


$00 


Execution; 


the ſaid C. had not any 
goods or chattels in 
his bailiwick, whereof 


he could cauſe to be le- 


vied the damages afore- 
ſaid, or any part there- 
of : whereas it is teſti- 
fied in our ſame court, 
That the faid C. hath 
ſufficient goods and 
chattels in your county 
palatine; whereof the 
ſheriff of your county 
palatine may cauſe to 


be levied the damages 
aforeſaid, and every part 


thereof; and have you 


there this writ, Wit- 


chattels of the ſaid C. in 
your bailiwick, 631, 3. 
reſidue of the ſaid ſum of 
1030. 35. which the ſaid 


A. recovered againſt hin 


in our ſame court, for his 
ſaid debt and damages; 
and that you have that 
money before our juſtices 
at Weſtminſter, on the 
morrow of All Souls, to 


render to the ſaid A, for 


the reſidue of the debt 
and damages aforeſaid; 
and have you there this 
writ, Witneſs, &c, 

Fi. fa. de bonis ecclefiaſi- 


cis, in debt, 


neſs, &c, George, &c. To the 
| Right Reverend Father 
in God, » by divine Providence lord biſhop 


of Lincoln, greeting: We command you, That 
of the eccleſiaſtical goods of C. D. late of, &. 


clerk, in your dioceſe, you cauſe to be levied 


' 10001, for a debt, which A. B. in our court, be- 
fore our juſtices at Męſiminſter, recovered againſt 


him ; as alſo 63s. which were adjudged to the ſaid 
A. B. in our ſame court, for his damages, which 
he had, by occaſion. of the detaining that debt; 
and have you that money before our: juſtices at 
W/tminfler, on the morrow of All Souls, to rendet 
to the ſaid A. B. for his debt and damages afore- 


| ſaid, whereof the ſaid C. is convicted: and our 


ſheriff of Middleſex, in three weeks of the Hy 


Trinity laſt paſt, ſent to our juſtices at Wefminſier, 


That the ſaid C. D. had not any goods or chattels 
nor any Jay fee in his bailiwick, whereof he could 
cauſe to be levied the debt and damages aforeſaid, 
or any part thereof; and that the ſaid C. D, 1s 4 
beneficed clerk, to wit, rector of the pariſh and 


pariſh church of . in the county of B. in your 


dioceſe; 


Ti. fa. againſt an executor, 
where he confeſſes the 
debt of the teſtator. 
Garge, Ic. We com- 

mand you, That you 

cauſe to be levied of the 
goods and chattels in 
your bailiwick, which 
were of C, D. at the 
time of his death, in the 
hands of E. B. admini- 
ſirator of all and ſingu- 


the lr the goods and chat- 
ther tels, rights and credits, 
os which were of the ſaid 


C. deceaſed, at the time 


oe, of his death, who died 
pt | inteſtate, to be admi- 


liſtered, 40 J. which to 


J. B. in our court, be- 


ſaid fore our juſtices at Meſi- 
hich ninſier, were adjudged 
ebt; o him for his damages, 
os and charges, which 
_ be had, by reaſon of the 


non-performance of cer- 
tin promiſes and under» 


C, D. in his life-time to 
tte ſaid A. at V. in your 


po county, if ſhe has ſo 
my nuch goods and chat- 
= tels in her hands to be 


Uniniſtered; and if ſhe 
not ſo much there- 
of 


your 
ceſe; 


Exetution- 
lioceſe; and have you there this writ. Witneſs, 
G. To be ſigned by the prothonotaries (pay 13. 
44. ſeal 7 d.) and ſent to the regiſter of the dioceſe, 


who will make out a ſequeſtration, the plaintiff 
frk giving ſecurity by bond to the biſhop. | 


akings made by the ſaid 


Fi. fa. againſt an adni- 


niſtratrix in debt. 


Seorge, &c, We com- 


mand you, That of the 


goods and chattels which 
were of C. D at the time 
of his death, in the hands 
of E. B. widow, admi- 
niſtratrix of all and ſin- 
gular the goods and chat- 
tels, rights and credits, 
which were of the ſaid 
C. at the time of his 


death, who died inteſ- 
tate, to be adminiſtered 


in your bailiwick, you 
cauſe to be levied 5301. 
debt, which A. B. lately 
in our court, before our 
Juſtices at Weſtminſter, 
recovered againſt the 
ſaid E. B. adminiſtratrix 
as aforeſaid; and alſo 
161. which in our ſaid 


court were adjudged to - 


the ſaid 4. for his da- 
mages, coſts, and charges 


which he had, by means 


of detaining the ſaid debt, 
if ſhe hath ſo much goods 
and chattels of the ſaid 
C. at the time of his 
death in her hands to be 
adminiſtered; and if ſhe 
K k 3 hath 
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of in her hands to be hath not ſo much there. 
_. adminiſtered, then that of in her hands to be ad. 
Coſts taxed, you cauſe to be levied 6/. miniſtered, then that you 
10 5. being the coſts and cauſe to be levied the 
charges of the ſaid 4. faid 161. the damage, 
and parcel of the da- coſts, and charges afore- 
mages aforeſaid of the ſaid, of the proper goods 
proper goods and chat- and chattels of the fail 
tels of the ſaid E.; and E. B.; and have you 
have you that money be- that money before our 
fore our juſtices at Weſt - juſtices at Wefminſr, 
min/ler, on the morrow. on the morrow of 4 
of All Souls, to render Souls, to render to the 
to the ſaid A. for his da- ſaid A. for his debt 
mages and coſts aforeſaid, and damages aforeſaid, 
whereof the ſaid E. B. whereof the ſaid E. B. 
is convicted; and have is convicted; and haje 
you there this writ. you there this wrt, 
itneſs, &c. Witneſs, Cc. 


If againſt mn Fit be againſt an executor, add the words, Exe- 
tor. . 2 of the laſt will and teſtament of, c. de 
ceaſed. | 


Fi. fa. for de- George, &c, That you cauſe to be levied of the 
ſendant's coſts goods and chattels of A. B. in your bailiwick 14/ 
In caſe, 10s. which were awarded to F. D. in our cout, 
before our juſtices at /Ve/tmin/ter, through the dil 
cretion of the ſaid juſtices, according to the form df 
the ſtatute in ſuch caſe made and provided, for bi 
| coſts and charges by him expended in and about 
his defence, in a certain plea of treſpaſs on the caſe 
(as the action is), proſecuted in our ſaid court, . 
the ſaid A. againſt the ſaid J. D.; and have you 
that money before our juſtices at Je/tminſ/ter, in 
Sc.; and have there this writ. Witneſs, Oc. 


For cofls on a nonſuit. Venditioni exponcs. 
George the Third, Se. George, &c. Io the 
To the ſheriff of Middle» ſheriff of Midulſſa 
ſex, greeting: We com- greeting: * 17 
| | wy . 


mand 


nd you, That you 
a" 0 be levied of the 
goods and chattels in 
your bailiwick, of 4. B. 
14]. which were award- 
ed to C. D. in our court, 
before our juſtices at 
Miß minſter, according 
to the form of the ſta- 
tute in ſuch caſe made 
and provided, through 
the diſcretion of the ſaid 
juſtices, for his expences 
and coſts, which he had 
been put to, by reaſon 
of the falſe claim of the 
ſad A. in a certain plea 
of treſpaſs on the caſe 
proſecuted in our ſaid 
court by the ſaid A, 
zpainſt the ſaid C.; and 
have you that money 
before our juſtices at 


nels, Cc. 


Wiſminſter, Se. Wit- 


| Exetu . 8 
lately commanded you, 


That you ſhould cauſe 


to be levied of the goods 


and chattels of C. D. 


late of, c. 3ol. which 


A. B. lately in our court, 
before our juſtices at 
Neęſiminſier, recovered 
againſt him for a debt; 
and alfo 635. which, c. 
(here recite the writ of fi, 
fa. verbatim); and that 
you ſhould have that 
money before our juſtices 
at W:flminſfter, on, Ee. 
to render to the ſaid 4. 
for his debt and damages 
aforeſaid, whereof the 
ſaid C. is convicted: and 
you at that day ſent to 


our ſaid juſtices at NH- 
minſter, That you had 


cauſed to be levied the 
goods and chattels of 
the ſaid C. to the value 
of the debt and damages 


un, BH zforeſaid ; which ſaid goods and chatiels re- 
dil. mained in your hands for want of buyers; there- 
m of Wi fore we being deſirous that the ſaid A. be ſatisfied 
r bit dis ſaid debt and damages, command you, That 


wou BE vou ſell, or cauſe to be ſold, the ſaid goods and 

thattels, and every part thereof, for the beſt price 
„ dat can be got for the ſame, and at leaſt for the 
u debt and damages aforeſaid ; ſo that you hav* that 
„ none) ariſing from ſuch ſale, before our juſtices 
1 Weſtmin/ter, on the morrow of Al! Souls, to ren- 
fer to the ſaid A. B. for his debt and damages afote- 


2 lud; and have you there this writ: Witneſs, c. 

o the The ſheriff is bound to anſwer the returned value 
dieſer Wi dhe goods, though they are afterwards reſcued, 
as ve Lird Ray. 1075. 5 
lately K k 4 This 
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If goods taken, 
they are not ſold 


but appraiſed, 


* 


If goods are not 
ſutkcient, then 
a moiety of lands 
to be delivered, 


pay Is. 4d. ſeal 7d. | 


all of them (except oxen and beaſts of the plouph) 


Vide my Office of Sheriff, 167. 


| Execution. 
This writ is to be ſigned at the prothonotaries; 
If the goods are appraiſed at a leſs ſum than the by 
value of the debt and coſts, then recite the ſheriff's thi 


return, and ſay, ©* zo ſell for the beſt price, &c. at 
„ leaſt for the ſum of, &c. as mentioned in the ſt. def 


«c riffs return.” | 

| | Elegit, | | ig 
The third ſpecies of execution is by writ of { 
elegit, which is a judicial writ, given by the ſtatute (bu 


of Weſt. 2. 13 Ed. 1. c. 18, either on a judgment ide 
for a debt or damages, or upon forfeiture of : and 
recognizance, | 

If goods and chattels be taken under this wit, nd 
they are not ſold by the ſheriff but appraiſed, and 


are delivered to the plaintiff at ſuch reaſonable ap- 
praiſement and price, in part ſatisfaction of his 
debt, Ld. Ray. 346. and a venditioni exponas iſſue . 


for the ſale. ok 
If the goods are not ſufficient, then the moiety {iſ "lf 
or one half of his lands, which he had at the time Uj 
of the judgment given, whether held in his ow iſ" 
name, or by any other in truſt for him, are alſo o el 
be delivered to the plaintiff, to hold till out of the lunge 
rents and profits thereof, the debt be levied, or til. ſil 
the defendant's term be expired, as till the death i / ö. 
the defendant, if he be tenant for life or in ul. . . 
Copyholds are not liable, _ 
And he ought to deliver a molety in each vill 0 by 

for a moiety of the whole is void, 1 Lev. 165. Thc 


And the delivery of more than a moiety is voi, 
and plaintiff in ejectment cannot recover under that 
title, 2 Salt. 564. | | 

A term of years may either be extended, or ſol 
as part of the perſonalty, 8 Co. 171. A rent 
charge may be extended, Moor. 32. So mi 
lands in ancient demeſne, Hob. 47. But a rent 
ſeck or copyhold lands not, Cro, El. 656, 3 Ci.) 


Execution. 


If the lands be extended on an elegit, the plainti 
is for ever barred from having any other execution; 
but if he levies on the goods upon the elegit, and 
the ſheriff return nibil as to the land, a ca. ſa. may 
notwithſtanding iſſue for the reſidue againſt the 
defendant ; for the election cannot be complete, 


dir, 226. | 


F Upon on elegit the ſheriff is to impannel a jury, 
: (but no notice thereof need be given on the other 
- de,) who are to make enquiry of all the goods 
7 and chattels of the debtor, and to appraiſe the ſame, 
and alſo to enquire as to his lands and tenements, 
. nd upon ſuch inquiſition, the ſheriff is to deliver 
el the goods and chattels (except the beaſts of the 


xlough), and a moiety of the lands, to the party, and 
nuſt return his writ in order-to record ſuch inqui- 
ltion, 2 1n/. 396. 


da Tic heriff does not put the plaintiff in poſleſ- 

on of the lands; therefore, in order to recover, he 
Jt muſt bring an ejectment. hh 
7s, Upon executing a writ of elegit, hab. fac. poſſe 


or hab, fac. ſeiſinam, ſheriff is to have 12 d. for 
every 205, of the yearly value of the manor, meſ- 
luages, lands, tenements, c. whereof poſſeſſion 


the Or ſeiſin is given, 29 Eliz, Co 4. 3 Geo. I, c. 15. pu 
th of 16, | | 


This is when the whole exceeds not the yearly 
alue of 100 J.: if above, then he is entitled 
0 8 for every 20s, over and above the 
oo. 

Upon a f. fa, or levari fac. he is to have 124. 
Ir every 20s, for the firſt 100/,; and 64. for 
very 20s, where the ſum exceeds 100 l. 29 Eliz. 


ff 
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If lands be ex- 
tended. : 


unleſs the plaintiff has ſome benefit from the land, 


Sheriff's duty. 


Sheriff does not 
put plaintiff in 
poſſeſſion, 


Poundage. 


0 . 2. nd 
8 


What fees not 


or ſaa ! But he is only entitled to poundage on ſo 

ten- uch of the goods as he makes an alual delivery 

o mi 1 Vide my Office of Sheriff, 19% 
t . 6%. 5 „ 

7 oy Mr. 7 Buller ſaid, The ſheriff cannot be 

3 iowe 


the expences of an auctioneer, or even 


the 


allowed. 


— ————— 


Exccution. | 
the levy fee of 11. 13. If the plaintiff chuſes 20 


ond 
auction, he muſt be at the expence out of his md: 
debt. If defendant wiſh to have an auQion, be Wi (aid 
muſt have it at his own expence, and it ſhould be goo 
no part of the ſheriff's account. JYoodgate y, 800 
Knatchbull, 2 Term Rep. 148. K. B. moi 
If greater fees be taken than by law allowed, cor 
the /ber:ff is liable to an action on the ſtatute for fal 
treble damages at the ſuit of the party grieved, ihd. Ml and 
though the fees be taken by the bailiff, you 
Though the plaintiff be not ſatisfied with his WR abc 
debt, yet if the ſheriff take defendant to gaol, de 
he muſt pay the poundage, Vide my Office of WA --/ 
Sheriff, 145. | | land 


To be figned by 
the prothono- 
tary ; pay 18. 4d, 
fea] 7d. ; to be 


ingroſſed on a 


2s 6d. ſtampt 
parchment. 


As he is ſtated 
in the pleadings, 


Elegit in debt. 
George the Third, &c, 


To the ſheriff of Kent, 
greeting: Whereas A, B. 


lately in our court, be- 


fore our juſtices at 
Meſtminſter, by the con- 
ſideration of the ſaid 
court, recovered againſt 


C. D. late of, c. as 


well a certain debt of 
100 J. as 63s. which in 
our ſaid court were ad- 
judged to the ſaid A. for 
his damages, which he 
had, by means of the 
detaining the ſaid debt, 
whereof the ſaid C. D. 


is convicted; and be 


cauſe ; 


the ſaid A. B. came in © 


Elegit in coſe, 

George the Third, & 
To the ſheriff of Ke, 
greeting: Whereas 4, J. 
lately in our court, be. 
fore our juſtices a 
MWeſtminſter, by the con- 
ſideration of the ſaid 
court, recovered againlt 


C. D. late of, Cc. 1000. 
which in our ſaid court 
wereadjudged to the ſaid 


A. for his damages, 
which he had, by mean 
of the non · performand 
of certain promifes au 
undertakings made j 
the ſaid C. to the ſaid 4 
at W. in your county 
whereof the ſaid C. | 
convicted, and becauſe 
ur court before our fal 


juftices, and by the ſtatute in that caſe made 20 
provided, choſe to have delivered to him all tk 


goods and chattels of the 


ſaid C. D. (except bis gr 
: — 


Execution. | „ 


and the beaſis of his plougb), and likewiſe a moiety 

of all and fingular the lands and tenements of the 

„ be aid C. D. in your bailiwick, to hold to him the 

oods and chattels aforeſaid, as his own proper 

goods and chattels; and alſo to hold the ſaid 

moiety as his freehold to him and his aſſigns, ac- 

cording to the form of the ſaid ſtatute, until he 

hall thereof have levied the ſaid debt and damages; 

and therefore we command you, that without delay, | | 

you cauſe to be delivered to the ſaid A. by reaſon- 1 

able price and extent, all the goods and chattels of | 

the ſaid C. D. in your bailiwick (except the oxen and | 

tuafts of his plough), and likewiſe a moiety of all the | 

nds and tenements of the ſaid C. D. in your i 

baliwick, of which the ſaid C. D. on the The day jolg- | 
| 


day of in the 33d year of our reign (on ment was ſigned. 
„ee ich day the ſaid judgment was given), was, or 
K, n any time ſince hath been ſeized to him the ſaid 
4. 4 to hold to him the ſaid goods and chattels, as | | 
„be- WJ ii; own proper goods and chattels, and alſo to hold | | 


lo him and his aſſigns, a moiety of the ſaid lands | 
and tenements as his own free tenements, ac- | 9 


$ 
con- 


(aid cording to the form of the ſaid ſtatute, until | i 

ain WW": {ball thereof have fully levied the ſaid debt | 

100% nd damages: and in what manner you ſhall 

court tave executed this our writ, make appear to 

e lader juſtices at Weſiminſter, on the morrow of 

1ages “ Souls, under your ſeal, and the ſeals of them 

nean y whoſe oath you ſhall make the ſaid extent 

nant nd appraiſement; and have there this writ. 

es an} WM Vitneſs, Fc. Wo 5 

Je A man may award on the roll as many elegits as May award as 

ad pleaſes, and execute all, or any, at his pleaſure z many elegite on 

unty Wt it is ſaid, if he awards an zlegit in one county, od ago 

C. \ extends the lands upon the writ, and afterwards cute all, or any. 

-auſe lie it, he is barred, and cannot ſue out an elegit 

r fo another county; but an actual writ ought to 

e all AW": ſued out. | | 

11 t& BW here by inquiſition on an elegit, it is found what proof is 

js 0 Wit the plaintiff was ſeized of the lands, at the neceſſary to ſuop- 
gd | 10 | | 5 time port an eject- 


_ Execution. 


. time the judgment was given upon an ejeQment, 
elegit. which muſt be brought to recover the poſſeſſion, 
the plaintiff need only give in evidence the office 

copy of the judgment, elegit, and inquiſition there. 

upon filed, and is not bound to prove the party 

ſeized at the time of the judgment: and if he wa 

not ſeized, it muſt be proved by the other fide, 

Gelb. L. of E. 10. Vide Salk. 563. Lord Roy. 
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Scire Jatias. 


07 reviving Judgment by ſcire facias after a Year 
and a Day. 


LL 8 of execution muſt be ſued out with- 


in a year and a day after final judgment ſigned; 
otherwiſe the court concludes, prima facie, that the 
judgment is ſatisfied and extinct: yet however it 
will grant a ſcire facias in purſuance of the ſtatute 


132d. 1. c. 45. for the defendant to ſhew cauſe 


why the judgment ſhould not be revived, and execution 
had againſt him; or the plaintiff may ſtill bring an 
an of debt founded on this dormant judgment, 
which was the only method of revival allowed by 
the common law. Co. Lit. 290. 2 Inſt. 469. 

A ſeire facias quare executionem non lies upon 
every judgment, upon which execution is not ſued 
out within the year and a day, if the judgment was 
not given with a ceſſet executio to ſuch a time, for 
then the year ſhall be computed from that time. 
Med, Caf. 288. | 

After the year and day the ſci, fa. lies between 
the ſame parties as were parties to the judgment; 
but if the plaintiff be dead, then it lies by the ex- 
ecutor or adminiſtrator, So if defendant die, it 
les againſt his executor or adminiſtrator, 2 Inſt. 
395» | | 

lt is not neceſſary where the judgment is ſuſ- 
pended by error, though the year and day be paſſed 
before judgment affirmed, 1 Salk. 261. Nor where 
de judgment is affirmed, or the plaintiff is non- 


"25 Expired before error brought. x Kol. 899. 
2 Cro, 364. Lane 20. . | 
A ſeire facias is a judicial not an original writ, 


charges it. Co. Lit. 290. b. 


luted, or diſcontinues in error, though the year 


but is framed out of the record; and it is in nature 
al an action, for a releaſe of actions or executions 


* 


Sci. fa. lies on 
every judgment. 


And between i 
ſame parties, 

unleſs they be 

dead, 


: 
? 
: 
1 
1 
: 
' 


If ſuſpended by 


error. 


k ͤ— on 


A judicial writs 
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510 . Reviving Judgments. 


Sci. fa, muſtbe If there has been no ca. ſa. fi. fa. elegit, or hab, 
a 96 er fac. polſlſionem ſued out within the year and day, 
original ation then, in order to revive the judgment, and take out 
Was, execution, you muſt ſue out a ſcire facias in the 
fame court, and into the county where the venue was, 
the court ſuppoſing the defendant to reſide in the 
ſame county where the original action was brought, 
Hab. 4. Pract. Reg. 495. 
A. ſci. fa. to revive a judgment is a continua 
of the ſuit, Barnes 96. Follet v. Trill, | 
No ſci, fa. neceſ- This ſci. fa. was intended to prevent a ſurpriſe 
ſary, if defendant upon the defendant after the year and day elapſed; 
| YT” the de- put where he affects the. delay, by bringing a writ 
| of error, or it is ſtayed by bills of injunction, 
though above a year and day, yet execution may 
be taken out without a ſcire facias, Vide 2 Burr, 
| 660. Str. 301. | 
In no caſe where It is held, that in no caſe where the parties to 
parties are. the judgment are changed, ought execution to be 
SE up 5 ſued by any other without a /cr. fa. ; therefore if 
without ſci. fa. the plaintiff dies before execution awarded, it can- 
not be ſued out in his name, but there muſt be : 
ci. fa. 2 Ld. Raym. 768. So on the death of 
the defendant the plaintiff muſt ſue out a = 
Ja. againſt his executors or adminiſtrators. Lil. 
we * 5 | 
ut if defendant die in the vacation, and the 
judgment be not a year old, I take it the plaintiff 
may levy without ſci. fa. 1 Salk, 87. 2 Str. 1081. 
Tf once ſued out If a writ of execution be once ſued out, return- 
wack 0" ed, and entered on the roll, it may be continued 
dt ſue ſci. . | 
fa, until you ſue out and execute a new one, and be 
| as effeQual as if new writs were iſſued every 
term. Str. 100. 1 Sid. 59. 4 Inſt. 271. Med: 


1 Gra 
| - Computationof The year ſhall be computed from the day of 
. ſigning judgment, not by the number of terms. 


Barnes 197. Sympſan v. Gray & Us. f 
If execution be ſued after year and day without | 
F ſare factas, it is not void, but voidable only. 3 _ 


10h I Salk, 261. contra 4 Leon. 197. Salt. 273. 


| l, 0 „ 24 | 

t s There needs no ſci. fa. if error brought on the If error brought, 
7 judgment within a year after the judgment, till a eee _ 
p year and day after the error or Judgment thereon: Pot erent; . ee 


offrmed. 5 Co. 88. 3333 ance. 
f execution is not returned by the ſheriff, or not 17 gecution not 

fled, continuances on it cannot be entered on the returned, or not 

roll; and if they are, and thereupon a ca. ſa. after filed, continu- 


the year, without ſc. fa. is iflued, defendant ſhall enten cannot be 


ſe te diſcharged out of cuſtody, and plaintiff pay coſts, 8 8 

3 2 Will. 82. Blayer v. Baldwyn, TA 1 

i If judgment be with ceſſet executio by agree - 1 juagment with - 

, ment, till ſuch a time, there needs no ſci. fac. till a a cefſet executio, 

bier and day after the time agreed, though ſuch 28 8 

v. ſit, Sc. is not entered on the roll. Mod. Caſ. after time | 
288. elapſed, 

to The huſband cannot have execution for the coſts Huſpand and 

be on a plea of coverture found for the feme without a wie. 

if ſi, fa. Vide Dougl. 637. Wortley v. Rayner. 

N= An adm. de bonis non may now have a ſci. fa. on 

| judgment recovered by a former adminiſtrator, 


of Sat. 17 Car. 2. c. 8. Fon. 214. 1 Rel. 890. 

a, 1Ld. Ray, 172. | 

ut, If a judgment be againſt zo, the ſci. fa, muſt be 
2ainſt both, 2 Salk. 298. 


the If an adm, durante minoritate brings an action 
tiff and recovers, and then his time determines, the 
. executor may have a ſci. fa. upon that judgment, 
n- Lv. 181. Roll. Abr. 888. 1 Vern. 25. 6 : 
ved I plaintiff delay the executing a writ of inquiry 
be til a year after the interlocutory judgment, he 


ery cannot do it after without a ci. fa. E. 13 W. 3. 
lod. Bac, Ar. 4 v. 413. | | | 
A ſci, fa. muſt iſſue on a judgment on a nonſuit Nonſuit. 
ol iter a year and day. | ; | 
ms. If there be two plaintiffs in a perſonal action, 1f two plaintiffs, 
and one of them dies, that ſhall not put the other end one dies, no 
out 0a ſc, fa, So if one of the defendants die; but ww ded w 
u. there muſt be a ſuggeſtion of the death made on gefendane, 
04 Wl * tecord, Star, 8 & 9 WW. 3. c. 10. 7 _— 
allt. 
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Baron and feme. 


| Salk. 319. £4. Ray. 244. Carth. 404. 5 Mul. 


Reviving Judgments, 


It is faid, if one plaintiff dies after judgment, 
execution may be ſued in the name of both with- gan 
out a ſci. fa, Ney 150. Show. 404. Cart. 194. E.7 

If a feme ſole be married and have a judgment 
previous, an execution cannot iſſue without a fa. ment 
fa. and making the huſband a party, Salk. 116, Win! 
pl. 7. Comb. 455. So if judgment be above a year 
old againſt feme, and ſhe marries, ſci. fa. muſt be make 
againſt her and her huſband. Carth. 30. Salk, 116, WWpithc 
3 Med. 186. Comb. 103. Shin, 682. — 

If huſband and wife obtain a judgment, and the By 
wife dies, the huſband may have a ſci. fa. ; for by | 
the judgment it is become a debt to him without all! 


taking admon. Sid. 337. 3 Mod. 188, An 


Sci. fa. ſued out 

of courſe within 

ſe ven years; 

- after that, a rule 
muſt be had, 


draw up rule with the ſecondary, pay 6s. ; there 


If ten years, mo- 


tion muſt be 


made in court. 


| ſue out ſci. fa. of which the defendant muſt have 


No execution on 


a ſci. fa, to revive 
on an old judg- 
ment of 10 years, 
till (ci. feci re- 
turned, | 


ſigned; but after that time, a motion mult be made 


M ben may or not be ſued without Motion, 


The writ of ſcire factas, to revive a judgment 
after a year and day, may be ſued out of courſe at 
any time, within ſeven years after the judgment 


in the treaſury for that purpoſe, without affidavit; 


is no occaſion to ſerve it on the defendant, 

If the judgment be ten years ſtanding, and no 
execution, then you muſt give brief to a ſerjeant, 
to move for leave to enter it up; fee 10s. 64; 
it is a motion of courſe, and no affidavit is requi- 
fite z draw up rule with ſecondary, pay 75. then 


notice, if not, no execution is to iſſue, though 
there are two nihils. 55 

On motion, the executor of plaintiff had leave A 
to ſue out a ſcire facias, to revive a judgment 
ten years ſtanding 3 but execution not to iſſue (4 
formerly) on the return of two nihils, but either oon 
a return of a ſcire feci, or on affidavit of perſon 


notice to the defendant, that ſuch writ of ſci. ſa 


hath been proſecuted according to a precedent 2 r Ja 
; : | le 5 , 


F. J. 1784 
In this court i 


i. fa. in debt. 


Gorge the Third, by 
e grace of God, of 


d Ireland, king, de- 
nder of the faith, Oc. 


d dogg the ſheriff of Mi dale- 
45 p, greeting : Whereas 
bei Denn, lately in our 
7 * n, to wit, in the 


n of Eaſter, in the 
| year of our reign, 
lore ? Alexander Lord 
fiborough, and his 
Ipanions, then our 
ices of the Bench at 
minſter, by the con- 
ation of the ſame 

court, 


ball be awarded. 2 Inſt. 
And in this court there muſt be 


mn the teſte and return of ſuch a ſcire facias, 
lich makes it equal to two in the K,B, 


ut Britain, France, 


| Revibing Judgments. 
ted, 6 Geo, 3. between Yarker & Reynoldſon, 
2 Black. Rep. 1140. Bagnell v. Gray. And in the 


King's Bench, on motion to revive of twelve years 
landing, court granted a rule to ſhew cauſe, 


f a ſcire factas goes upon a judge 
ment for debt and damages againſt the defendant 
imſelf, who was party and privy to the judgment, 
ad the ſheriff returns nibhil, and the defendant 
makes default, there ſhall be judgment againſt him 
Without awarding a ſecond ſcire facias. Dyer, 
166. a, 2 Inſt. 472. Salk. 5909. CEE 
But in all caſes where the ſheriff returns nihil on 
ſi, fa. in the King's Bench, another ſcire facias 
472. 2 Med. Caf. 227. 


fifteen days be- 


Sci, fa. after a year and 
day in caſe. | 
George the Third, b 
the grace of God, of 
Great Britains, France, 
and Ireland, king, de- 


fender of the faith, c. 


To the ſheriffs of London, 
8 Whereas Jobn 
enn, lately in our court, 


to wit, in Eaſter term, 


in the 32d year of our 
reign, before “ Alexander 
Lord Lowghborough, and 
his companions, then our 
Juſtices of the Bench, at 
Weſiminſter, by the con- 
ſideration of the ſame 
court, recovered againſt 

Richard 


2 Eyre, Knight, 12500 chief juſtice, Hilary term 
LI 


513 


When one ſei. 
only 
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Reviving Judgments: 


$14 | 
| court, recovered againſt Richard Fenn, late 0 f 
| Richard Fenn, late of London, yeoman, 100“ ; 
W:fiminſter, in the ſaid which to the ſaid 7% 
county, hoſier, as well a in the ſame court, wen | 
certain debt of 1001. as adjudged for his damage 5 
63. which were ad- which he had, by occz - 
judged to the ſaid 70hn ſion of the not perform: = 
Denn, in our ſame court ing certain promiſes ant ; : 
| for his damages, which undertakings made b 15 
he had by occaſion of the ſaid Richard to t, 
the detaining of that faid John, at 15 
debt, eee, the ſaid aforeſaid, whereof the 3 
EKicbard is convicted, as faid Richard is convided oe 
by the record and pro- as (here go on as in tl 
ceedings remaining in other, only leave 1 he 
our ſame court, before word debt out). Wy 
our juſtices at VMeſtminſter, manifeſtly appeareth Wl; de 
yet execution of the ſaid judgment ſtill remain... 
to be made, as on the information of the (gy... 
Fehn we have been given to underſtand ; and H vil, 
cauſe we are willing that thoſe things which in h .. 
ſaid court are rightly done and tranſaQed, nile 
command you, that by good and lawful men e 
your bailiwick, you make known to the [ uo 
Richard, that he be before our juſtices at „let 
minſter, on the morrow of All Souls, to ſhew if u 15 4, 
thing he hath, or knoweth, to ſay for himſelf, Haren 
| the ſaid: John ought not to have execution 280 Yu 
I in debt. | 


him for [the debt and] damages aforeſaid, ace 
ing to the form and effect of the ſaid recovery, 
it ſhall ſeem expedient to him ſo to do; and hu 
there the names of them, by whom you ſhall ma 
Fifteen days be. Known to him, and this writ. Witneſs Sir 7 
tween teſte and Eyre, Knight, at Weſtminſter, the 19th day 
retarne 8 Tune, in the 33d year of our reign. 
For his damages which he had, by means 
certain treſpaſs committed by the ſaid Richard, 
Meſiminſter, in your county, 
If in treſpaſs nd For his damages which he had, by occaſion ; 
* certain treſpaſs and aſſault, made by or 
10 


II in treſpaſs, 


Rebibing Judgments, 316 


of Wl Richard on the ſaid John, at London, in your baili- 
mn, : For his damages which he had by means of a tf in covenants 


certain breach of covenant, made by the ſaid 
Rickard to the ſaid Fohn, whereof, &c, 

This writ is to be ingroſſed on a 25. 6d. ſtampt How ſei. fa. to 
puchment, and ſigned by the prothonotaries, pay be ſued out. 
15, 4d. and 7d. ſeal, Indorſe on it the attorney's 
name, and place of abode, and the day ſued out, 

« t; be returned nihil. Then leave it at the ſne- 
if's office to be returned, pay, if one defendant, 
1; when it is returnable, call on ſheriff for it; 
zive rule at the prothonotaries to appear, pay 
1.44. then get a roll of them, and enter ſame as 
the precedent below; when the entry is complete, 
and che four days for appearance is expired, ſearch 
if defendant has appeared in the prothonotaries 
book ; if no appearance is entered, take the roll 
vith the judgment complete to their clerk, who 
vil ign the judgment, pay 8 4. per folio. N. B. 
la the old books it is laid down, that you are to 
nike an entry of the ſcire facias on the remem- 
Innce roll, which the prothonotaries keep for that 
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1 oe; this is now very rightly diſpenſed with. 
ie the writ of ſci. fa. with the cuflor brevium, 
if a Jy 4d.; you will then be at liberty to take out 
recution, ; 


Iughing ſet. 4 „ Plaintiff on motion in the trea- Quaſking ci, fag 
Wy, may quaſh his own ſci, fa. without paying 5 
ul, though the defendant has appeared; for no 

aſs ſhall be paid on proceeding by ſci. fa till 

Wer plea pleaded. Barnes 431. Poole v. Broad- 

ed, Prat. Reg. 378. Henry v. Whitehead. 

wke's Rep. 109. S. C. 8 & 99 W. 3. C. 11. 


 Widdifex, to wit. The ſheriff was commanded, Entry on be 
hereas Jahn Denn, lately in the court of our lord voll of ons ſci. fa. 
de king here, to wit, in the term of Zaſter, in 
de zꝛd year of his reign, before Alexander Lord 
borough, and his companions, then juſtices of 
lord the king of the bench here, to wit, at 
Liz Meſtmin- 
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Judgment, 


Mow to proceed, 


if judgment be 
above twenty 
years old, 


proceedings thereof, remaining in the ſame cou 


morrow of All Souls, to ſhew if any thing, & 


Reviving Judgments, 
Weſtminſter, by the conſideration of the (ane 
court, recovered againſt Richard Fenn, late of 
Meſtminſter, in the ſaid county, hoſier, as well ii” 
certain debt of 100l. as 635. which were adjudgel 
to the ſaid John, in the ſame court of our lord the 
king now here, for his damages which he had þ 
occaſion of the detaining that debt, whereof the 
ſaid Richard is convicted, as by the record an 


of our lord the king now here, to wit, at //ſimi 
ſter aforeſaid, manifeſtly appeareth ; yet executic 
of the ſaid judgment ſtill remaincth to be made, 
on the information of the ſaid John, the king bu 
been given to underſtand, and becauſe, &c. thi 
by good, &c, he ſhould make known to the ſi 
Ric hard, that he be here at this day, to wit, on t! 


why the ſaid Fohn ought not to have executi 
againſt him for the debt and damages aforeſaid, x 


cording to the form of the ſaid recovery, & — 
And now here at this day came the ſaid Jobr | = 
S. U. his attorney, and offered himſelf on !! Hy! 


fourth day againſt the ſaid Richard, in the p| 
aforeſaid ; and he being ſolemnly demanded ci 
not; and the ſheriff now returneth, that be ha 
nothing in his bailiwick, whereby he can n 
known to the king's juſtices, as by the ſaid wilt 
is commanded, nor is the ſaid Richard found in 
ſame: It is therefore conſidered, that the ſaid 
have execution againſt the ſaid Richard, for 
debt and damages aforeſaid, by the default of | 
ſaid Richard, &c. OT LOX 


How if the Judgment be twenty Years oli. 


If the judgment be above twenty years old, tl 
the court muſt be moved upon an affidavit of 
debt being due, the defendant living, the judge 
in full force, and no execution taken out ; the 
fore the affidavit upon an old warrant of attor: 
as to iwo particulars, will do, and ſtate, “! 
| 66 Judy! 


ing al: 


» "OG. fa, in debt for an ad- 
* miniſtrator. 

"HY Gorge the Third, c. 
if eue ſheriff of Middle- 

; 2 „greeting: Hhereas 
= ban, lately in our 
1 burt, to wit, in the term 
* Loßer, in the 32d year 


bur reign, before Alex- 


\ Wir Lord Loughborough, 
rs bis companions, 
4 7 en our juſtices of the 
. ac at /i minſter, by 

? conſideration of the 
10 me court, recovered 


oſt Richard Fenn, 
of Weſtminſler, in 


old. e ad county, hoſier, 
old, Mell a certain debt of 
it of . a3 635, which in 
udgn aid court were ad- 
t; thee! to the ſaid John 
ator” dis damages, which 
e, ad, by occaſion of 


the 


On a judgment of above twenty years old, the 
ourt (according to a precedent ſaid to have been 
ſettled above nine years ago) gave leave to the ad- 
miniftrator, cum teſtamento annexo of the plaintiff, to 
ſue out a ſcire facias to revive the ſame, but that no 
jecution ſhould be taken out thereon, until either 
the ſheriff makes an actual return of ſcire fect, or an 
fidavit be made and filed of perſonal notice being 
«ved on the defendant of the iſſuing ſuch ſcire fa- 
. 2 Black, Rep. 995. 


ſame court, 


Reviving Judgments, 


« judement was recovered in ſuch a term, and no 
« execution having iſſued,” and there muſt be a 
are feci returned by the ſheriff, or an affidavit 
made that defendant had notice of the ſci. fa. be- 
ſore execution ſued out, according to the follow- 


%% 


Coyſcarne v. Fly. 


Sci, fa. for an executor 
in caſe, 

George the Third, &c, 
To the ſheriff of Midale- 
ſex, greeting: Whereas 
John Denn, lately in our 
court, to wit, in the term 
of Eaſter, in the 32d year 
of our reign, before Alex- 
ander Lord Loughborough, 
and his companions, 
then our juſtices of the 
Bench at Meſtminſter, by 
the conſideration of the 
recovered 
againſt Richard Fenn, 
late of Weſtminſter, in 
the ſaid county, hoſier, 
40 l. which to the ſaid 
Jobn in the ſame court 
were adjudged for his 
damages, which he had, 
by occaſion of the not 
performing certain pro- 

L1z3 miſes 


On a judgment 
of above twenty 
years old, court 
gave leave to ad- 
miniſtrator cum 
teſtam. of plaige 
tiff, to ſue our 
ſci. fa, 


In caſe of the 
death of the 
plaintiff, one ſci, 
fa, with nihil 
returned thereon 
is ſufficieat, 
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360 : Reviving Judgments. 
che detaining that debt, miſes and undertaking 


whereof the ſaid Richard made by the ſaid Richer n 
is convicted, as by the to the ſaid John, at fer 
record and proceedings Weſtminſter aforeſaid, T 
thereof, remaining in whereof the ſaid Richar1 4 
our ſaid court, manifeſtly is convicted, as by the 7 
appeareth ; yet execu- record and proceedings cot 
tion of the ſaid judgment thereof, remaining ii of 
fill remains to be made; our ſaid court, mani. yet 
and the ſaid Jahn is ſince feſtly appears; yet exe. WW // 
dead, as we have re- cution of the ſaid judg. rou 
ceived information from ment till remaineth to die 
Elizabeth Denn, admi- be made; and the (aid oh 
niſtratrix of all and ſin- Richard is ſince dead, i; yet 
gularthe goods andchat= we have received infor- WM jud 
tels, rights, and credits, mation from Elaa to! 
which were of the ſaid Denn, executtix of the the 
ohn Denn at the time of laſt will and teſtament Ga 
His death. of John Denn, deceaſed, 
N teſt 
And we being willing that thoſe things which . L 
our fame court are rightly done and tranſaQted ther 
Command you, that by good and lawful men « info 
your bailiwick, you make known to the ſi cou 
Richard that he be before our juſtices at in" (iid 
ſter, on the morrow of Al! Souls, to ſhew if he bat ust 
or knoweth of any thing to ſay for himſelf, vi e 
the ſaid Elizabeth ought not to have execute tall 
againſt him for the debt and damages aforeſaic 
according to the force, form, and effect of the ſai 
recovery, if it ſhall ſeem expedient for her ſo to dof 
and have you there the names of them by who! 
you ſhall ſo make known to him, and this wn 
Witneſs, Sir James Eyre Knight, at Weſtminſt And 
the 19th day of June, in the 33d year of 0 in 01 
reig | | | Can 
| | | Jour 
Sci, fa. againſt an extcuter The like againſt an a Eliz 
in debt, | niſtrator. * 
George the Third, by George the Third, *, 


the grace of God, of the grace of God, 
EE EE | Gr 


Nos Great Britain, France, 
— and Ireland, King, De- 

at ſender of the Faith, &c, 
aid, To the ſheriff of Mid- 
ard dex, greeting: Whereas 


the John Denn, lately in our 
npy court, to wit, in the term 
in of Eaſter, in the 32d 
ani- year of our reign, before 
xc. WY /:xander Lord Loughbo- 
10p- rough, and his compa- 
h to nions, then our juſtices, 
ſaid Ce. (as in the other); 
J, 1 yet execution of the ſaid 


ors judgment ſtill remaineth 
to be made; and whereas 
the ſaid Richard is fince 
dead, baving firſt duly 
made his laſt will and 
teſtament, and appointed 
Elizabeth Fenn executrix 
thereof, as we haye been 
informed in our faid 


ſad John hath beſought 
to provide him a pro- 


per remedy in this de- 


court; whereupon the 


lad 7obn ought not ” _ his execution againſt 
4 


Reviving Judgments, 


Great Britain, France, 
and Ireland, King, De- 
fender of the Faith, &. 
To the ſheriff of Mid- 
dleſex, greeting: Whereas 
Fohn Denn, lately in our 


court, to wit, in the term 


of Eaſter, in the 32d 
year of our reign, before 


&c. (to the words mani- 


Feftly appeareth) ; yet 
execution of the ſaid 
judgment til] remaineth 
to be made; and the ſaid 
Richard is ſince dead in» 
teſtate, and adminiſtra- 
tion of all and fingular 
the goods, chattels, and 


_ credits, which were of 


the ſaid Richard at the 


time of his death, was 


committed, and granted 
to Elizabeth Fenn, wi- 
dow, and reli& of the 
ſaid Richard, in due form 
of law, as we have re- 
ceived information from 


| the ſaid John; where- 


upon the ſaid John hath 
beſought us to provide 
him a proper remedy in 
this behalf. | 


And becauſe we are willing that thoſe things which 
in our ſame court are rightly done and tranſacted, 
Command you, that by good and lawful men af 
Jour bailiwick, you make known to the ſaid 
zabth, that ſhe be before our juſtices at Wei- 
iter, on the morrow of All Souls, to ſbew if any 
bing ſhe has or knows to ſay for herſelf, why the 
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debt and 
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1 Where defend- 

q unt is no! party 
there muſt be 


two icls fa.'ss 
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Reviving Judgments, 


her, for the“ damages aforeſaid, to be levied of the Lo 
goods and chattels which were of the ſaid Richard cor 
at the time of his death, in her hands to be admiqi. tice 
ſtered, if ſhe hath ſo much thereof in her hands to the 
be adminiſtercd, according to the form of the ſaid her 
recovery, if it ſhall ſeem expedient for him ſo to min 
do; and have there the names of them by whom ati 
you ſhall make known to her, and this writ, Vi. WW rec: 
neſs, &c. e | Fn 
5 Int 

In a ſcire facias upon a judgment in this court, fu.) 
where the defendant is not party to the record, as if {ric 
it be ag-inſt an executor or adminiſtrator, there ſhall ; 
not be judgment by default till two nihils are fe. this 
tu ned. Dy. 168. a. So if the defendant take: 42 
huſband after judgment, and the ſci. fa. is again 0. 
her huſband and her. Unleſs there be a ſcire ſai bei 
returned on the firſt ci. fa. and in caſe there be Ny, 
two /c. fa.'s, there need not be fifteen days between Nh 
the teſte and return of each; but if there be ffn ore 


days between the teſte of the firſt and the return of 
the ſecond, it will be 'ufficient, Cooke's Rep. 11h 
Price v. Lu. Praft, Reg. 377. S. C. 2 Blut. 
Rep. 92 Peate v Waiſon and others ; and thiy 


fetur 


may be incluſive of both days. And the appes- Ii 
ance day of the 1eturn of the firſt, will be the iti: | 
of the ſecond. Vide this caſe at large, title Proceed: e c. 
ings againſt Bail The ſecond /cire facias oug ia, 
not to be ſued out, until the appearance day of ee i; 
return of the firſt, But it may be done on tha_ſite { 
day. | In th 
Entry of ſci. fa. for an The like for an executir, * | 
adminiſtrator on he roll. 7 . 
Middlaſer, io wit. The Midaleſer, to wit TH. - 
ſheriff was commanded, fhe'iff was comman/d ct 


A ber as John Denn, late 
ly in the court of our 
Lord the King, to wit, 
in the term of Faſter, in 
the 32d year of his reign, 
before Alexander Lord 
__ l- 


i hereas John Denn, \ate 
ly in the court of ou 
Lord the now King, t 
wit, in the term of £1 
ter, in the 32d year 
his reign, before Alt 


ears 
dat tl 
min 
pul; 


ls, ; 


Loughborough and his 
companions, then juſ- 
tices of our ſaid Lord 
the King of the Bench 
here, to wit, at Weſt- 


he 
rd 
Ni 
to 


- minſter, by the conſider- 
om ion of the ſame court, 
„. recovered againſt Richard 

Finn, Ic. (the ſame as 


in the firſt entry of a ſci. 
urt, 
as if 
ſhall 


& [to 


(r.avery), then ſay, if, 
bc. And now here at 
this day came the ſaid 


akes WY £:24beth, by A. B. ber 
aint WY attorney, and offered 
+ fe WM bcrfelf, on the fourth 
re be Ney, againſt the ſaid 
ween WW Richard, in the plea 
fifteen WW aforeſaid ; and the ſaid 
;rn oi Richard (although ſo- 
_ 114. F:mnly demanded) came 


Blatt, 


they crurneth, That the ſaid 
ppeat- Nic hard hath nothing in 
e tes bailiwick, whereby 
oceed: e can make known to 


ough 
of th 
n that 


dim, as by the ſaid writ 
be is commanded, nor is 
de ſaid Richard found 
In the ſame : and upon 
his the ſaid Elizabeth 


ecutir. 


te letters of adminiſtra» 
on of the ſaid John, by 
ich it ſufficiently ap- 
ears to the court here, 
tat the ſaid Elizabeth is 
Wminiſtratrix of all and 
gular the goods, chat- 
e and credits, of the 

ſaid 


it 106 
gab del 
In, late 
of ou 
ing, 10 
of L 
year 0 
re At 
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i); go to the word 


tot; and the ſheriff now 


bringeth here into court 


ander Lord Loughborough 
and his companions, then 
juſtices of our ſaid Lord 
the King of the Bench 
here, to wit, at Meſt- 
minſter, by the conſi- 
deration of the ſame 
court, recovered againſt 
Richard Fenn, to the 
word (recovery); then 
ſay, if, &c. And now 
here at this day came the 
ſaid Elizabeth, by A. B. 
her attorney, and offered 
herſelf on the fourth day, 
againſt the ſaid Richard; 
and the ſaid Richard, 
being ſolemnly demand- 
ed, came not; and the 
ſheriff now returneth, 
That the ſaid Richard 
hath nothing in his baili- 
wick, whereby he can 
make known to him, as 
by the ſaid writ he is 
commanded, nor is the 
ſaid Richard found in the 
ſame: and upon this the 
ſaid Elizabeth bringeth 
here into court the let- 
ters teſtamentary of the 
ſaid Fobn, by which it 
ſufficiently appears to the 
court here, that the ſaid 
Elizabeth is the execu- 
trix of the laſt will and 
teſtament of the ſaid 
John Denn deceaſed, and 
hath the adminiſtration 
thereof, &c. And ſhe 
prayeth execution againſt 
- the 
9 
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Reviving Judgments. 


John, by his ſaid attorney, and offered himlelf, on 


che goods and chattels which were of the ſail 


faid John, and hath the the ſaid Richard of the R: 
adminiſtration thereof, damages aforeſaid, in be 
Sc. And ſhe prayeth form aforeſaid, to be ad. ha 
execution againſt thefaid judged to her, &c. { i; Tl 
Richard of the debt and therefore conſidered, that El 
damages aforeſaid, in the ſaid Elizabeth, ex and 
form aforeſaid, to be ad- ecutrix as aforeſaid, have tim 
_ Judged to her, Cc. It is execution againſt the bet! 
| therefore conſidered, that ſaid Richard for the da. the 
the ſaid Elizabeth, admi- mages aforeſaid, to be faid 
niſtratrix as aforeſaid, Jevied in form aforeſaid, 
have execution againſt by the default of the ſail 
the ſaid Richard for the Richard, &c. 
debt and damages afore- 15 
ſaid, to be levied in form aforeſaid, by the default 
of the ſaid Richard, &c, - 
| 
on! 


Entry of two ſci. ſa. s againſt an adminiſtratrix on tk 
roll, where they are both of one term, bo 


Middleſex, to wit. The ſheriff was commanded, retu 


| Whereas John Denn, lately in the court of our Loi the 


the King, here to wit, in the term of Eaſter, in / 
the 32d year of his reign (as in the laſt entry, u © * 
end of the ſheriff's return); then ſay, Therefore, bus 
as before, the ſheriff was 1 that by 

good, Ec. he ſhould make known to the ſaid Flu. 
beth, that ſhe ſhould be here at this day, to wi, 
in fifteen days of Saint Martin, to ſhew in forn 
aforeſaid, if, Sc. At which day came the (ail 


the ſourth day, againſt the ſaid Elizabeib; and the 
ſaid Elizabeth, being ſolemnly demanded, came 
not; and the ſheriff, as before, returneth, thal 
ſhe hath nothing in his bailiwick, where or Þ 
which he can give notice to the ſaid Elizabeth, 1Y 
by the ſaid writ he is commanded z nor is the ſa 
Elizabeth found in the fame; and upon this dde 
ſaid Jh prays execution againſt the ſaid Elixobal 
of the debt and damages aforeſaid, to be levied 


Richard 
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Pichard, at the time of his death, in her hands to 
de adminiſtered, if ſhe hath ſo much thereof in her 
hands to be adminiſtered, It is therefore conſidered, 
That the ſaid John have execution againſt the ſaid 
Elizabeth, adminiftratrix as aforeſaid of the goods 
and chattels which were of the ſaid Richard at the 
time of his death, in the hands of the ſaid Eliza- 
heb, to be adminiftered, if ſhe hath ſo much 
thereof in her hands, &c. by the default of the 
laid Elizabeth, &c. EO | 
M. B. This will ferve againſt an executor. 


How to enter two ſci. fa,'s of different Terms. 


If there be two ſci. fa.'s ſued out, as in the latter If there be tas 
eaſe, viz. againſt an executor or adminiſtrator, and jo ewe 
they be returnable in different terms, then enter hos to enter. 
on the roll the firſt /cz. Fa. as of the term that is 
returnable, with an award of the ſecond, in the 


lame manner as the laſt entry, to the day of the 


ded, return of the ſecond ; then enter on another roll of 

Lord the term the alias 1s returnable, thus : 

„ in Middl:ſex, to wit. Heretofore, as it appeareth, Entry on the ſe- 
„ 10 of Trinity term laſt paſt, on the 598th roll, it is ond. Fa. rolls 


thus contained: Afiddleſex, to wit; The ſheriff 
was commanded (to the end of the firſt ci. fa. te- 
turn, and award of the ſecond), then go on thus: 
it which day the ſaid John, by A. B. his attorney, 
cometh and offereth himſelf, on the fourth day, 
anſt the ſaid Elizabeth, in the plea aforeſaid ; and 
the laid Elizaberh, although ſolemnly called, came 
dot; And the ſheriff now returneth, that the ſaid 
Elizabeth hath not any thing in his bailiwick, where 
a by which he can give her notice, as by the ſaid 
Vit he is commanded z nor is the ſaid Elizabeth 
found in the ſame; and thereupon the ſaid John 
payeth execution againſt the ſaid Elizabeth, of the 
&t and damages aforeſaid, to be levied, &c. (as 
in the laſt entry exactly). | 


of 


Mb L 4 5 N * . > — —_— l 
— 4 c & abr 4 — - he . 1 by 8 2 — by 2 2 = - — 5 5 2 E hn — ns oy + 2&7 
* x = - - N n Wer gn Fs n 2 «Y F * 7 — = 

CRICOS RSS . * Ne WF c * A 
e 1 vel b of 9 rr - =_ = 
: 1 8 r anon rad eee - 
F 

2 g Weyl _ = | 

l "Mc Dy, . EY e : . 

2 pl % run 8 8 oy wo — 

* 57 


ORR, 0 IE we; 
34 *** * I. 
* 8 — 
Sib RL — — — — 
"5 ET It - 24 
"Wen, Pn — a 
= - = * 
' a» r 
© A 0 r " 
7 N > 
. * 0 S as 


Reviving Judgments. 
O the Appearance. _ 


Tf the defendant appears, he does it with the 
prothonotaries, by making a præcipe thus: Middle 
ſex appearance for Richard Fenn ats. John Denn to 


a ſct, fa. (or an alias ſei. fa.) returnable on the 


morrow of All Souls. A memorandum on a 2:5, 64. 


ſtamp is neceſſary to be filed. 


Declaration, 


Error, 


Then the plaintiff is in a condition to declare 
which he will do in this form. | 


Middleſex, (ſſ.) It was commanded to the ſherif, 


that whereas (to the end of the entry on the roll az 
far as the appearance of the defendant) ; then (ay, 
And the ſaid Richard at that day, being ſolemnly 
called, comes by F. K. his attorney, and the faid 
John prays that execution may be adjudged to him 
of the debt and damages aforeſaid according to the 
force, form, and effect, of the ſaid recovery, &c. 

If the ſit. fa. be for executors, &c, then you put 
the profert of the letters teſtamentary, Cc. at the 
end of the declaration. 

A declaration on a ſci. fa. returnable the laſt te- 
turn of a term, may be intitled generally of the 
ſame term, 3 Wilſ. 154. | 

You charge 84, per tolio for the declaration, be. 
ſides duty. T. 

A ſci. fa. is a perſonal action, and therefore, 
after verdict, the defendant muſt put in bail in 


error. Pulteney v. Townſmm. 2 Black. Rep. 1227. 


| of the Proceedings by an Executor or Adminiſiratt, 


Preceedings by 
an executor or 
adminiſttstor 

after interlocu- 
tory judgment. 


| after an Inter locutory Judgment obtained. 


At common law, the death of either party abated 
the ſuit ; but now by ſtat. 8 & 9 W. 3. c. 10, 
. 6. it is enacted, That if any plaintiff happen to 
die after interlocutory judgment, and before final 
judgment obtained, the ſaid action ſhall not abate 
by reaſon thereof, if ſuch aQion might originally 
be proſecuted or maintained by the executors 0 


adminiſtrators of ſuch plaintiff, And if the de. 
| | fendant 


Aal 
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ſendant die after ſuch interlocutory judgment, and 
before final judgment therein obtained, the ſaid 


he Con ſhall not abate, if ſuch action might origi- 
le- nally be proſecuted or maintained againſt the exe- 
to cutors or adminiſtrators of ſuch defendant : and 
the the plaintiff, or if he be dead after ſuch interlocu- 


tory judgment, his executors or adminiſtrators, 
ſhall and may have a ſcire facias againſt ſuch de- 


ment, or if he died after, then againſt his executors 


iff or adminiſtrators, to ſhew cauſe why damages in 
| az ſuch action ſhould not be aſſeſſed and recovered 
ſay, by him or them: and if ſuch defendant, his exe- 
nly cutors or adminiſtrators, ſhall appear at the return 
{aid of ſuch writ, and not ſhew or alledge any matter 
= uficient to arreſt the final judgment; or being re- 
the 


turned warned, or upon two writs of ſcire facias it 
be returned, that the defendant, his executors or 
aminiſtrators, had nothing whereby to be ſum- 
moned, or could not be found in the county, 
ſhou:d make default, that thereupon a writ of in- 
quiry of damages ſhall be awarded; which being 


ziven for the plaintiff, his executors or adminiſtra- 
tors, proſecuting ſuch writ or writs of ſcire facias 
22ainſt ſuch defendant, his executors or admini- 
lrators reſpectively. | 


lf the plaintiff dies after interlocutory judgment 
ſgned, and before inquiry, make out the following 
al. fa. in the county where the action is laid, and 
alo an alias againſt his executors, if any, or his 
Kminiſtrator 3 which is to be ſigned by the pro- 
onotaries, ſealed and entered as before. 

Gerge the Third, &c. To the ſheriffs of Len- 


final , greeting: Whereas John Denn, lately in our 
abate burt, to wit, in Hilary term, in the 33d year of 
nally e teign before Alexander Lord Loughborough and 
rs ot be companions, then our juſtices of the Bench, at 


W:ſminſter, by our writ, impleaded Richard Fenn, 
le of, Cc. merchant, declaring in the ſame plea 
| | | againſt 
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fendant, if living, after ſuch interlocutory judg- 


executed and returned, judgment final ſhall be 


If plaĩntꝭ dfes 
after interlocu- 
tory judgment, 


Sci. fa. where 
the plaintiff died 
after interlocu- 
tory judgment, 
and before final 
judgment, 
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® Inteftate, and 


adminiſtration of 


all and ſingular 
the goods, chat- 
tels, rights, and 
credits, which 
were of the ſaid 
Jobs at the time 
of bis death, was 


by Themas, by 


divine Provi- 


gence archbiſhop 


of Canterbury, 


primate of all 
England, and 


metropolitan, 


committed and 
granted to Rich- 
ard Sims; to wit, 


at We:fiminfier 


ſaid John ought to have recovered his damages by 


bath of twelve good and lawful men of their 


caſion of the premiſes, as for his coſts and chage 
by him laid out about his ſuit in that behalf; and 


| Reviving Judgments, 
againſt him, For that whereas (here ſet forth the 
whole declaration), and therefore he brought ſuit, 
Sc. And ſuch were the proceedings in our fame 


court, that afterwards, to wit, in Trinity term la 
paſt, it was conſidered by the ſaid court, that the 


occaſion of the premiſes : but becauſe it was un. 
known what damages the ſaid John had ſuſtained 
by means of the premiſes aforeſaid; it was com- 
manded to the then ſheriffs of London, that by the 


bailiwick, they ſhould diligently inquire what da. 
mages the ſaid John had ſuſtained, as well by be- 


that they ſhould fend the inquiſition, which thin 
ſhould thereupon take, to our juſtices at Ve Wi" 
ſtert in three weeks of the Holy Trinity, under thei diff 
ſeal, and the ſeals of thoſe by whoſe oath they ſhoul ze 
take that inquiſition, as by the record and proceed. t 
ing thereupon now in our ſame court, at Wiſin Sim 
fer aforeſaid, appears; yet inquiſition of the ſaid d. (am 
mages ſtill remains to be made; and the ſaid Fon, luft 
after interlocutory judgment had been given in ſon 
aforeſaid, and before the return of the ſaid writ of" ” 
inquiry, by us to the ſaid ſheriffs ſent, as aforeſaid, - 
for the purpoſe aforeſaid, died &, having firſt di t 
made his laſt will and teſtament in writing, and LY 
appointed Richard Sims fole executor thereof; cord 
upon whoſe death the ſaid Richard duly proved the * 
ſaid will in the prerogative court of Canterbuy 0 
in due form of law, and took upon himſelf . 15 
burthen of the execution thereof, as by the lette! * 
teſtamentary thereof produced here in court { 
our juſtices, by the ſaid Richard Sims, fully 3 cw 
pear: and becauſe we being willing that thoK 10 
things which in our ſame court be rightly done al * 
tranſacted, We command you, that by good abt _ 
lawſul men of your bailiwick, you make known © whic 


the ſaid Richard Fenn, that he be before our juſtice 
at Maj tminſter, on the morrow of All Souls, to ſbe. 
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ir he has, or knows of any thing to ſay for himſelf, aforeſaid, as by 
why the damages in the ſaid action ſhould not be tbe — of ad- 
afſeſed to the (aid Richard Sims, executor as afore- there bees 
1 (aid, according to the form of the ſtatute in ſuch duced, &c. 

- caſe made and provided, if it ſhall ſeem expedient 


for him ſo to do; and further to do and receive 


the 
uit, 


I what our ſaid court ſhall then and there conſider of 
ined him in this bebalf; and have you there the names 


of them by whom you ſhall ſo make known to 
him, and this writ, Witneſs, Sir James Eyre 
Knight, at Weſtminſter, &c. TE 
If a nthil be returned according to the above 17. nibil on che 
ſtatute, an alias ſci, fa. mult iſſue; give a rule as f:R, an alias, 
before, 8 e 
Upon the entry of the firſt ſci. a. on the roll, Entry. 
jou award the ſecond as far as the return, in the 
ſame manner as in p. 522. provided they be of 
different terms, if not, one roll is ſufficient ; and 


dom. 
the 
their 
t da. 
doe. 
ar as 
z and 

they 
ſt nin · 
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he | 
Ar after the award of the ſecond ſci. fa. and ſheriffs 
{Re return thereon, ſay, And hereupon the ſaid Richard 


fins, executor, as aforeſaid, prayeth, That the Judgment of the 


ns tamages aforeſaid, by the ſaid John in h.$ life-time court and award 


1d di. 


Jun, ſuſtained, on occaſion of the premiſes aforeſaid, a new ia - 
"oro "#1 de aſſefſed and adjudged unto him; Therefore 

nit oi n en ſidered, that the damages aforeſaid, by him 

* the ſaid John in his life-time ſuſtained, on occaſion 

+ duly © the premiſes aforeſaid, be aſſeſſed and adjudged 

g, & the ſaid Richard Sims, executor as aforeſaid, ac- 

<reol WY ding to the form of the ſtatute in ſuch caſe = | 
ed teen nude and provided, by the default of the ſaid BI 
lay Richard, &c. And becauſe it is till unknown The further 1 
elf bat damages the ſaid John hath ſuſtained by oc- entry. 


caſion of the ſaid premiſes, therefore, as before, 


Jeter | 
tte ſheriffs are commanded, that by the oath of 


re l 
ly mM ele good and lawful men of their bailiwick, 
t thok tiey diligently inquire, what damages the ſaid 
one 1 n hath ſuſtained, as well by reaſon of the pre- 


od abl 
own 1 
juſt 
to ſhes 


wiſes, as for his coſts and charges by him laid out 

tout his ſuit in that behalf; and the inquiſition 

Mich they ſhall thereupon take, make appear to 
our 
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dur juſtices at Weſtminſter, in, Ic. under their fe} 
and the feals of thoſe, by whoſe oath they ſhall 
take the ſaid inquiſition, &c. (the clerk of the 
judgments enters the final judgment hereon, after 
| the coſts are taxed). - 
If no appearance, If the defendant does not appear to the ſecond 
6go judgments ci. fa. after the rule is expired, ſign judgment with 
the prothonotaries, as in the caſe of other ſei, fa's; 
give notice of executing a writ of inquiry, and 
proceed to final judgment as in other common 
Caſes, | N 
Appearance, But if the defendant appears, then he enten 
it as before with the prothonotaries, and pays 


35. 10 d.; a memorandum or minute on a 25. 64, Mia 
ſtamp is to be left; therefore, before judgment WM) © 
is ſigned, ſearch for appearance in the protho- bug 
notaries book, no coſts if no plea, 8 & 9 . a 
Co 10. oY . ic 
Declaration. London, (ſſ.) It was commanded to the ſherif, J. 


Mbereas, (to the end of the entry on the ſecond 
roll, as far as the ſheriff's return on the a/zas, then 
ſay,) and the ſaid Richard at that day being ſo- 
lemnly called, comes by S. U. his attorney; and 
thereupon the ſaid Richard Sims, executor as afore 
ſaid, prays that the damages in the ſaid action mij 
be aſſeſſed, and recovered by him the ſaid Richord 
Sims, according to the form of the ſtatute in thi 
caſe made and provided, &c. ; add profert in curi 
of the letters teſtamentary. | 
If defendant dies If a defendant dies after a writ of inquiry ere , 
— 4 and be. Cuted, and before the return thereof, it is within the 
| fore return, aQt: and the ſer. fa. againſt his executor or admi- 
niftrator muſt be e bew cauſe why the damagt 
2 Hes ſhould not be recovered.” 1 Will. 203. 
1 Salk. 115. Lill. Entr. 647. | 
e _ George the Third, &c. To the ſheriff of Mi 
of a defendant dleſer, greeting: Whereas John Denn, lately in our 
after an interlo- court, to wit, in Eaſter term, in the 33d year of out 
cutory jude- reign, before Sir James Eyre, Knight, and Mg" *t / 


- rg mom companions, then our juſtices of the * ** 


Reviving Judi 


gieaded Richard Fenn, late of, &c, declaring in the 
lame plea againſt him, For that whereas (here ſet 
forth the whole declaration); atid therefore he 
brought ſuit, &c. and ſuch proceedings were there- 
upon had in our ſame court, that afterwards, to 
wit, in Trinity term laſt paſt, it was conſidered by 
the ſaid court, that the ſaid John ought to recovet 
his damages, by occaſion of the premiſes ; but be- 
cauſe it was unknown to our ſame court, what 
damages the ſaid Fob had ſuſtained by occaſion of 
the premiſes aforeſaid, it was commanded, to the 
then ſheriff, That by the oath of twelve good and 
lawful men of his bailiwick, he diligently inquire 
what damages the ſaid John had ſuſtained, as well 
by occaſion of the premiſes, as for his coſts and 
barges by him about his ſuit in that behalf ex- 
ended; and that he ſhould ſend the inquiſition 
hich he ſhould thereupon take, to our juſtices at 
Wiſtminſier, on , under his ſeal, and the 
is of thoſe by whoſe oath he ſhould take that in- 
uiltion, as by the record and proceedings there- 
yon, now remaining in our ſame court of the 
bench aforeſaid, appears; yet inquiſition of the 
ud damages ſtill remains to be made; and the 
Wl Richard, after interlocutory judgment had 
en given in form aforeſaid, and before any 
quiſition taken on our ſaid writ of inquiry by us 
you ſent, for the purpoſe aforeſaid, died inteſ- 
ie, and adminiſtration of all and ſingular the 
(00s, chattels, and credits, of the ſaid Richard, 
ve been granted to Mary Fenn, the widow and 
ict of the ſaid Richard, as we have been given to 
Kerftand and be informed; and becauſe we are 
ing that thoſe things which in our ſame court 
tightly done and tranſacted, command you, 
at by good and lawful men of your bailiwicky 
u make known to the ſaid Mary Fenn, admi- 
trix as aforeſaid, that ſhe be before our juſ- 
r t Weſtminſter, on the morrow of All Souls, to 
" if ſhe has or knows of any thing to ſay for 
| M m herſelf, 
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herſelf, why the damages in the ſaid action ought 
not to be aſſeſſed, and to be recovered by the ſaid 


Jobn according to the form of the ſtatute in ſuch 


caſe made and provided, if it ſhall ſeem expedient 
for him fo to do, and further to do and receize 
what our ſame court ſhall then and there conſidet 
of him in this behalf; and have you there the 
names of them by whom you ſhall fo make known 
to her, and this writ. Witneſs, Sir James Ey: 
Knight, at Weſtminſter, the 19th day of Fune, in 


the 33d year of our reign, 


proceedings againſt Bail. 


HE bail ſtipulate by their recognizance in 
T this triple alternative, that the defendant 
ſhall, if condemned in the action, ſatisfy the plain- 
if bis debt with the coſts, or that he ſhall ſur- 
render himſelf a priſoner ; or that they will pay it 
for him: and when judgment is obtained, they 
and liable to perform his contract, and may be 
compellable ſo to do; but before any immediate 
proceeding can be had againſt them, either by 
ation of debt, on the recognizance, or by ſcire facias, » 
whereby they are commanded to ſhew cauſe _ 
the plaintiff ſhould not have execution again 
tem for the debt and damages recovered, a capias Ca, fa, to be 
ul /atisfaciendum muſt be ſued out againſt the de- fc dg. 
ſendant, directed to, and left with the ſheriff of the © we 
county where the action was firſt laid, for à return 
F non eſt inventus in his office, four days ex- 
cuſive of the return, Barnes 64. Merrit v. Mont- 
firt, Cooke's Rep. 34. Laycoct v. Arthur. The 
tal not being bound to render the principal, until 
they know what execution the plaintiff chuſes to 
like out, and ſuch a capias ad ſatisfactendum where 
the proceedings are by original, vide p. 120, ſhould 
bv: fiſteen days between the teſte and return, 1bid, 


b. Vaſi v. Cornett. The ſtat. 13 Car. 2. c. 2. 
expreſs to this point. ILS | 


4 


V Surrender before juſtifying. Vide p. 184, 185, 


both courts now hold that bail may ſurrender 
beit principal without a juſtification even pendin 
vnde to bring in the body, 1 H. Black. Rep. 638. 
dy, Walter. Vide 5 Term Rep. 368. So after 
Aception, E. 11 Geo. 3: C. B. But a ſurrender 
Mer an alignment of bail-bond taken is void be- 
"te juſtification of the bail. So if bail attempt to 
M m 2 Juſtify, 
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held irregular. was diſcharged : the court holding, that the ca. / 
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juſtify, and are rejected, they cannot render, becauſe 
they are deemed as no bail. Bail ſurreptitiouſy 
put in are as no bail, and cannot ſurrender, 
2 Black, Rep. 1179. Caſe at large, p. 186. 

No execution but a capias ad ſatisfacimdum hiy 
effect to fix the bail, all the others aiming at ſaiſ. 
faction by a ſeizure of the defendant's propery, 
whereas this writ amounts to a demand on him to 
ſurrender himſelf a priſoner, which if not done on 
the appearance day of the return thereof (where the 
proceedings are by capras), the bail (who may on 
their own authority take the defendant into cuſ- 
tody, and by ſurrendering him diſcharge then- 
ſelves) having, it is preſumed, made their election 

to perform the condition of their recognizance. 
To enter recog The recognizance being thus forfeited, the 
l. plaintiff may either bring his a&#ton of debt en th 
7 recognizance, or proceed by ſcire facias againſt ti 
tail but before a ſcire facias is ſued out, or action 
commenced, apply to the filazer to enter the recop- 
nizance on a roll, and docquet the ſame. The 
practice of late has been to proceed before the ei- 
try; and if the recognizance be entered before . 
plication of nul tiel record, it will be ſufficient. The 
ſafeſt way will be to get the filazer to make the 
entry before the ſcire factas ſued out. a 
Aſter ca. = 4, A ca. ja. was lodged with the ſheriff for a retur 
are " of non eſt inventus, in order to proceed againſt ti 
ror; after it was bail. Afterwards defendant brought error, 20 
ſpeat, plaintiff, after it was ſpent, plaintiff got the ca. /a. returnet 
. and proceeded againſt the bail, which proceed 
being returnable, at a time when the writ of ene 
was depending, was not a regular foundation aon 
proceeding againſt the bail. Derifley v. Di ender 
| Barnes 83. Ives, 
Alowanceofs Final judgment was ſigned in Hilary term 17 
writ of error ina 21ſt February, 1777, coſts taxed, and allowance“ 
Judgment by nil a writ of error was ſerved ; notwithſtanding "ihe bai 
at is a del though a rule to tranſcribe was ſerved, and e K. 


ſee toa' i 1 
ont wait ſcript money paid, plaintiff's attorney ſued out 


— Proceedings againſt Bail. 


fy of Eaſier, and left it for a return of non eſt inventus, 
er. which was returned. Two ſci. fa.'s were ſued 

out, and returned nihil, and judgment was ſigned 
bay 22d June, being four days after the end of Trinity 
tif- term, and on 25th ſued a f. fa. againſt the bail, 


Motion to ſet ca. ſa. ſci. fa.'s and all the proceed- 
n to ings afide with coſts, Court held, that in the clan- 
on Geftine way in which cr. fa. 's are uſually ſued out 


the ind returned, it would be unjuſt to require the bail 
to plead this matter, to a ſuit of which they have 
in fact no notice; and that therefore the irregula- 


muy may be taken advantage of upon motion. 


Qtion They alſo held, that (upon the merits) the allow- 
ance of the writ of error was a ſuperſedeas to the 
| 3 writ of execution, and to all the ſubſequent pro- 
n t 


ceedings founded thereupon, and made the rule ab- 


ſt H Clute, Dudley v. Stokes, 2 Black. Rep. 1183. 
action 7% 1 Wilſ. 16. Smith v. Nicholſon. Where a 


ecope 
The 
1e ei- 
ore Its 
. Tel 
ake tht 


a, ſa, was left zd December, and error allowed and 
ſerved on the 4th, Court held it a ſuperſedeas. 


Ar. 400. | 
How to proceed by Action. | 


Having got the ca. ſa. returned, you may ſue out 


| ret NS: iat againſt the bail, in which is to be inſerted 


inſt tit 


2 Str, 1186. 867. 6 Mod. 130. Salk. 321. 2 Roll, 


533 


Th, 


proceeding a= 
gainſt the ball 


ſet aſide. 


he following clauſe of ac. etiam: “ And alſo that 


or, a ' the ſaid Richard and Thomas anſwer the ſaid 


ar John in a plea of debt upon recognixance, according 
cee the cuſtom of our court of common bench.” 

3 If this clauſe was not inſerted, it would be a ſur- 
0 U 


mile on the bail, who, not knowing the cauſe of 
tion, may let ſlip the time allowed them to ſur- 
ender the defendant, and thereby diſcharge them- 
ves, The bail cannot be arreſted, be the amount 


jon for 
Das 


m W I the debt what it may. Cromp. 31. Tidd 34. 

ns The coſts of the action muſt be paid, although Cost. 
* de bail ſurrender within the time ſo determined in 

5 


he King's Bench, 5 Term Rep. 363. | Perrigall V. 


zed out llifh, | N 
Mmy I do 


ca. fa. teſted 12th February, returnable fifteen days of execution, and W 
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Writ to be 
ſerved four days 
þefore the re- 
turn. 


Where to iſſue 


ſei. fa. 


+ 


Sci. fa. on re- 
cogo, of bail in 
London may be 
either there or 
in Middleſex, 


Set. Fa. on re- | : 
nag London Zance was taken at Serjeant's Inn, Chancery lan, 


may be ſued 
there, though 
the bail be in- 
rolled in Mid- 
dleſex · 


much advantage on an action, as upon a ſcire fi- 


Barnes 76. So they are to the whole extent of the 


at Weflminſler,) or in the county where the captim 


Proteedings againſt Bail. 


IT do not find any determination to ſay that you 
may proceed in any other manner than by capia, 
that is, whether you can proceed by original guar, 
clauſum fregit, becauſe that writ gives no notice to 
the bail of its being an adtion on the recopnizanc, 
which it ſeems is the intent of the ae etiam. | 

This writ muſt be ſerved at leaſt four day; be. 
fore the return, for defendant ought to have x; 


cias. Flanegan v. Adey, Pratt. Reg. 83. Barnes 61, 
Matin v. Price, Wright v. Dixon. Cooke's Rep. 18, 

The bail in this court are liable to the extent 
of their recognizance. Calverag v. De Miranda, 


penalty of the bond, 1 H. Black. Rep. 76. Mitchel 
v. Gibbons. | | 


Flow to proceed by Scire Facias. 


It is held, that a /cire facias againſt bail may be 
in Middleſex, (the record of the recognizance being 


of the recognizance appears to be on record, if in any 
other county except Midaleſex. Pickering v. Thin: 
ſon, bail of Miller. Barnes 207, — 

A motion to ſet afide a ſci. fa. againſt bail in 
London, upon a recognizance taken in Serjeant'- 
Inn, in Flet-jireett, and recorded at Wiſtminſir; 

the court were of opinion, that the ſcire fac 

might iſſue either into London or Middleſex. Cit i. 
Green. Cooke's Rep. 31. Contra K. B.; there tht 
entry is coram domino rege apud Weſtminſter, and 
therefore muſt be in Middleſex only, Salk, 5%. 
600. 609, ep | 

A ſcire facias was ſued in Londin, the recogii- 


London, before the Ch. J. Motion to ſet aſide the 
proceedings for irregularity, the caption of the tt- 
cognizance being in Middleſex; for being taken 
before the C. J. generally, it ſhall be underſtood 
to be before him and his brethren at Vſininſia 
leb. 195. Hall v. Wicklefield cited, N 


Proceedings againſt Bail. 


an“ Inn, London. The queſtion was, whether 
: the recognizance muſt be conſidered as entered into 


where it is taken, or at YYefminfler, where it is en- 
rolled, The court held, the declaration was right, be- 
cauſe the inrollment expreſſed it to be taken in Lon- 
In. But if the entry of the record be general, that 


Debt on recognizance taken before the C. J. 


it was taken before the chief juſtice (without expteſ- 


0 ſing where), it ſhall be underſtood to be taken in 
# court; and the venue ſhall be in Midaleſex, Leigh 

5 hewed for cauſe, that where the bail is inrolled as 
_ taken in Middleſex, there the ſci, fa. muſt be 
4 brought in Middleſex only; but where, as taken 


in any other county, either that in which it is taken, 
or in which it is inrolled. And this was allowed 
by the court to be the true rule. And on inſpect- 


1780, the bail was inrolled, as taken the 11th of 
May preceding, before Sir F. E. Wilmot, at Ser- 
ant? Inn, in Chancery-lane, London. Rule diſ- 


js. charged with coſts, Kerry v. Thornton, 2 Black. 
. 768. 05 TE 
hen. The filacer, upon being ſpoke to, will enter up 


the recognizance of bail, and docket the roll as be- 


il in e; pay 4. After the ca. ſa. is returned by the 
4% ber, he will alſo make out the firſt ci. fa. 
yr; hugh for expedition you may make out ſame your- 
facu J; ingroſs it on a 25. 64. ſtampt parchment, 
1k 1, bim ſigning 8 4. per ſheet, ſeal 74. and if you 
e the dean to give notice to the bail, take it to the ſhe- 
„f office, and get a ſummons thereon to your 


dfhicer, pay 25, 4d. officer for ſummoning, 5s. 
< bail; when returnable, call on ſheriff fot 


ing the record, it appeared that on 28th May 


cogmi: e; and if he returns a ſci. fect thereon, give a 
e on the appearance day of the return at pro- 
ide the notaries for the defendants to appear, pay 253 
che te- e clerk will at che ſame time give you a roll 


taken W enter the ci. fa. and judgment thereon com- 
erftoodP'*tt, which being done, and the rule expired, 
miner vo appearance entered with the prothonotaries, 
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the clerk. will ſign judgment; pay him 84, jy 

ſheet ; file the writ with the cles brevium, pay 4 

| and then you may take out execution. 
But if bail are But if you do not chuſe to give the bail notice, 
| not to be warned. then the fut ſci. fa. is to be left at the ſheiif's 
office to be returned ibi; which being returned 

on the appearance day of the return, ſue out an alia 

yourſelf, which is an exact copy of the firſt (ex. 

cept the words being added) “ as before we bay 

commanded yon; the teſte of it is to be on the q- 

pearance day of the return of the firſt, which is to 


be ſigned by the prothonotaries, pay 25, ſeal 74.; 


leave it at the ſheriff's office as before, to be te. 

turned zihil four days previous to the return, pay 

Teſieand return, 2 5. Cooke's Rep, 34. And note, There need not 

| be ſiſteen days between the y- and return of each 

ſci, fa. but only fifteen days between the teſte of the 

firfl and return of the ſecond, as will appear by the 

following caſe: 5 | 

There need not Sci. fa. againſt bail, plea in abatement that there 

rome are not fifteen days between the eſte and return of 
| n the teſte 1 : 

and return of each of the ſci. fa.'s; on demurrer, judgment for 

each. the plaintiff, that the defendants anſwer over, for 

there need not be fifteen days between the 1%. 

and return of each of the ſci. fa.'s, but only fiſteen 

days between the firſt ſci. fa, and the return of the 

ſecond ſci, fa. Coates Rep. 114. Price v. Leu 


and others, Lutwich 24. Pra#. Reg. 377. ö. C. 


au to proceed When returnable, get it from the ſheriff, and 

Aten return. give rule on the appearance day of the return a 
| the prothonotaries for the defendants to appen, 
pay 2s. The clerk will give you a roll to ente 

them thereon, and judgment by default muſt allo 


be entered; the rule expires in four days, and no 


appearance being entered, (which muſt be with the 
prothonotaries,) the clerk enters or ſigns. the juc 

ment. 3 

If two ſci. fa,'s If there be two ſci. ia. 5, and returnable of 4. 
1 3 to Ferent terms, you muſt obtain two rolls, the one of 
proceed. term the firſt ci. fa. is returnable, and the otber 
: of the term in which the ſecond is A 

| 7 
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r you enter on the firſt roll the ft ſci. fa. with an 
d, :ward only of the ſecond, as far as the return day, 
: which docket of the term the firſt is returnable, | 
e, | The ſecond ſci, fa. is to be entered on the ſe Second ſci, fa. 
''s cond roll, being a recital only of the firſt ſer. fa. Fe 
ed ind teturn, as alſo an award of the ſecond ſei. a. 
las and return, then add the judgment of the court on 
x» e default of appearance. Jide the entry fur- 
ave ther on. | | . | 
aþ- If a ſcire fect be returned on the firſt ſeire ſacias, How long to lie 


10 it muſt lie four days in the ſheriff”s office (excluſive 


ach Entry of recognizance f 
F the bail in debt. 
the Middleſex, (ſſ.) The 


ſerif was cammanded, 
that he ſhould rake John 
Fill late of London, vint- 
ter, if he ſhould be found 
in his bailiwick, and him 


tet al) keep, fo that he 
ſteen E hould have his body be- 
f the bre the juſtices of the 
Leu Lord the King at Vet- 
S. %, on the morrow 
, and Wit the Holy Trinity, to 


anſwer William Read, in 
| plea, wherefore, with 
vice and arms the cloſe 


T allo the ſaid William, at 
nd no miner, he broke, 
th the , and other wrongs, 
Juoge tothe great damage, 


*.andapgainſt the peace, 


f df- .; and alſo in a cer- 
one of Win plea of debt upon 
other jemand for 1451. After- 
nabe; Nude, to wit, on the 


4th 


of the return day), and ſo muſt the alias ſci. fa. 
(although a nihil be returned). 


tice, and ſo is the practice in the K. By 


This is the prac- 


The like in caſe. 

Middieſex, (fl.) The 
ſheriff was commanded, 
that he ſhould take Thee 
mas Lee, late of Weſimin- 
ſter, in the ſaid county, 
ſmith, if he ſhould be 
found in his bailiwick, 
and him ſafely keep, fo 
that he might have his 
body before the juſtices 
of the lord the king at 
Meſtminſter, on the mor- 
row of Holy Trinity, to 
anſwer to Henry Bridges, 
in a plea, wWherefore, with 
force and arms the cloſe 
of the ſaid Henry at 
Weſtminſter, he broke, 
and other wrongs, Oc. 
to the great damage, &c, 
and againſt the peace, 
Sc.; and alſo in a cer- 
tain plea of treſpaſs. on 
the caſe, upon promiſes, 
Af to 


in ſherift*s office. 
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Proterbings againſt Bail. 


4th day of June, in this 
ſame term, Edward Legg, 
of Lothbury, London, ho- 


ming, of the ſame place, 
plaiſterer, came perſon- 
ally before Sir James 
Eyre, Knight, and his 
companions, juſtices of 
the Lord the King of 
the Bench here, and ac- 
knowledged themſelves, 
and each of them did 


acknowledge himſelf to 


If the defendant 
be preſent, add 
this, not other- 
wiſe, 


owe to the faid //iliam 
Read the ſum of gol.; 
which ſaid ſum of go/. 
they, the faid Edward 
Legg and Thomas Flem- 
ming, for themſelves and 


their heirs, have con- 


ſented and granted, and 


each of them for himſelf 


and his heirs, hath con- 
ſented and granted, ſhall 


be made of their and each 


of their lands and chat- 
tels, and to the uſe and 
behoof of the ſaid Wil- 
liam Read, be levied, 
(„and alſo at the ſame 
„% time the (aid John 
« Fel came perſonally 


«© before the ſame juſ- 


„% tices, and acknows- 


ledged to owe to the 


ſaid William the ſum 
of 180/.; which ſaid 
“% ſum of 180. he the 
„% ſaid Fohn, tor himſelf 
and his heirs, willed 

| © and 


to the damage of the ſad 
Henryof 103. * And now 


hete on this day comes 
fier, and Thomas Flem- Th 


omas Lime, of the 
Strand, in the county of 
Middicſex, hoſier, and 
Richard Frame, of the 
ſame place, ironmonger, 
in their proper perſons, 
before Sir Janes Eyr,, 
Knight, and his compa. 
nions, juſtices of the 
Bench here; and ac- 
knowledge, and each 
of them acknowledgeth, 
that they owe to the (aid 
Henry the ſum of 102/, 
175.; which ſaid ſum of 
102/. 175. the ſaid The: 


mas Lime and Ri. had 


Frame, for themſelves, 
and their heirs, have 
conſented and granted, 
and each of them, for 
bimſelf and his hein, 
hath conſented and 
granted, ſhall be made of 
their and each of thi 
lands and chattels, &: 


and to the uſe and be- 


hoof of the ſaid Henry, 
be levied (““ and alſo it 
& the ſame time the fad 
4 Thomas Lee came pei-, 
4 ſonally before the ſame 
“ juſtices, and acknow- 
&« [edged to owe to the 
&« ſaid Henry the ſum of 


40 8 which 
« {aid ſum of 
E the ſaid Thomas 


6 Ltt, 


* Either the day may be ſtated, or as this is ſtated, 
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« and granted ſhould be 
« made of his lands and 
« chattels, and to the 
« uſe and behoof of the 


« {aid William Read be 


« levied).” Upon con- 
lion, that if judgment 
hall happen in the ſame 
court here, in the ſaid 
gie, to be given for the 
aid Milliam againſt the 
id Jahn; then the faid 
Jun ſhall ſatisfy the 
debt aforeſaid, and all 


ſuch damages which ſhall 


de adjudged unto the 
ad Milliam againſt the 
kid John, in the ſame 
| court here, in the plea 
zforeſaid, or ſhall render 
his body on that occa- 


fon to the priſon of the 


Fit, &c. 


Sci, fa. in debt upon re- 
cgnizance againſt the 
bal and principal, 
Curge the Third, &c, 

To the ſheriff of Mid. 

lier, greeting : Where- 

u Eduard Legg, of 


JW £:12b.ry, London, hoſier, 


ud Thomas Flemming, of 
the ſame place, plaiſ- 
terer, lately in our court, 


(o wit,) in the term of 


the Holy Trinity in the 
330 year of our reign, 
came before Sir James 
Eyre, Knight, and his 
%mpanions, our juſtices 

of 


& Lee, for himſelf and 
& his heirs, willed and 
% granted ſhould be 
“ made of his lands and 
& chattels, and to the 
<< uſe of the ſaid Henry 
&« be levied).” Upon this 
condition, that if judg- 
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ment ſhall happen in the 


ſame court here, in the 


ſaid plea, to be given for 


the ſaid Henry againſt 
the ſaid Thomas, then the 
ſaid Thomas ſhall ſatisfy 
all ſuch damages which 
ſhall be adjudged to the 
ſaid Henry againſt the 


ſaid Thomas, in the ſame 


court here, in the plea 
aforeſaid, or ſhall ren» 
der his body on that ac- 
caſion to the priſon of 
the Fleet, &c. 


The like in caſe againſt 
the bail only. 


* George the Third, Ge. Theſe writs are 


To the ſheriff of Mid- not amendable, 


dleſex, greeting: Whereas 
Thomas Lime, of the 
Strand, in the county of 
Middleſex, hoſier, and 
Richard Frame, of the 
ſame place, ironmonger, 
lately in our court, to 
wit, in the term of the 
Holy Trinity in the 33d 
year of our reign, came 
before Sit James Eyre, 


as the bail might 
be deprived of 
the advantage of 
ſurrender, 

Barn, 26. 


Knight, and bis compa» 


nions, 
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If principal be 
joined. | 


Proceedings againſt Bail, 


of the Bench, at Weſt- 
minſter, in their proper 
perſons, and acknow- 
ledged themſelves, and 
each of them did ac- 
knowledge himſelf, to 
owe to William Read the 


ſum of gol. ; which ſaid 


ſum of gol. they the ſaid 
Edward Legg and Tho- 


mas Flemming, for them- 
ſelves and their heirs, 
conſented and granted, 
and each of them for 
himſelf and his heirs did 
conſent and grant, ſhould 
be made of their and 
each of their lands and 


chattels, and to the uſe 


and behoof of the ſaid 
William Read be levied ; 


And whereas, John Fell, 


late of London, vintner, 
lately, that is to ſay, in 


the term of the Holy 


Trinity, in the 33d year 
of our reign, came before 


Sir James Eyre, Knight, 


and his companions, our 


Juſtices of the Bench at 


Weſtminſter, and ac- 
knowledged himſelf to owe 
to the faid William 
Read, the ſum of 180 l.; 
which ſaid 180 l. be the 


faid John Fell, for bim 


ſelf and his heirs, conſented 
ſhould be made of his lands 
and cbattel, and to the 


uſe and behoof of the ſaid 


William Read, be {evred ; 
Upon 


in the ſaid county, ſmith, 


nions, our juſtices of the U 
Bench, at Weſiminſir, in 1 


their proper perſons, and pen 
acknowledged, and each BY Ben 
of them aCknowledped cert 
to owe to Henry Bridge, dem 
the ſum of 102 1, 17¹ give 
which ſaid ſum of 102) liam 
175. the ſaid Thing FU 


Lime and Richard Fran, 
for themſelves and their 
heirs, had conſented and 
granted, and each of 
them, for himſelf and his 
heirs, had conſented and 
granted, ſhould be mate 
of their and each of their 
lands and chattels, and 
to the uſe and behoof of 
the ſaid Henry be levied; 
Upon this condition, hat 
if judgment ſhould hap- 
pen in- our court of the 
Bench aforeſaid, in: 
certain plea of treſpal 
on the caſe, upon pto- 
miſes, to the damage 0 
the ſaid Henry of 1501 
to be given for the ſai 
Heury, againſt Tha eur, 
Lee, late of Mſimin iu 


then the ſaid Thomat 
ſhould ſatisſy all ſuch 


damages which ſhoul 
be adjudged to the ſa 
Henry, againſt the (aid 


Thomas, in our ſana" t 
court, in the plea fort 
ſaid, or ſhould render bug 


body on that occaſion tt 


Upon this condition, that 


: if judgment ſhould hap- 
nl n in our court of the 
h Bench aforeſaid, in a 


demand, for 145 /. to be 
given for the ſaid Wil- 
lam, againſt the ſaid 
| 7ebn Fell, by the ſaid 
Viliam Read, in our 
court proſecuted, then 


and the ſaid John ſhould ſa- 
\ of Wtify the debt aforeſaid, 
Abu 2rd all ſuch damages as 
E ſhould be adjudged unto 
nade i the ſaid William againſt 
their WW the ſaid John, in our 
an me court here, or 
ot ſhould render his body 


on that occaſion to the 
rtifon of the Fleet : and 


lan afterwards, to wit, 
in that ſame term, before 


in 1 

epab bt James Eyre, Knight, 
bio- And his companions, our 
ge 0 juſtices of the Bench at 
150” niaſter, by the con- 


bderation of the ſame 
court, recovered againſt 
ite ſaid John in the 
Lid plea, the afore- 
lad debt of 1457. and 
Wo 71. 10s, which in 
bur faid court were 


Henry, afterwards, 


certain plea of debt upon 


athough the ſaid Wil- 
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the priſon of the Fleet : 
and although the ſaid 
to 
wit, in the ſaid term, in 
the 33d year aforeſaid, 
before Sir N Eyre, 
Knigbt, and his compa- 
nions, our juſtices of the 
Bench at W:ſtminſter, by 


541 


the conſideration of the 


ſame court, recovered 
againſt the ſaid Thomas 
Lee, in the ſaid plea, 
100 l. which in our ſaid 
court were adjudged to 


Put the debt 
and cofis toge- 
ther, 


the ſaid Thomas, for his 


damages which he had 
ſuſtained, by reaſon of 
the not performing cer- 
tain promiſes and under- 
takings made by the ſaid 
Thomas to the ſaid Henry, 


whereof the ſaid Thomas 


is convicted, as by the 
record and proceſs there- 


of now remaining in our 
ſame court manifeſtly 


appeareth. Neverthe- 


leſs, the ſaid Thomas the 


damages aforeſaid hath 
not fatisfied, nor his 
body, on the occaſion 
aforeſaid, to the ſaid pri- 


ſon of the Fleet rendered, 
Sc. as in the other. | 


judged to the ſaid William, for his damages 
nich he had ſuſtained by reaſon of the detain- 
Ing that debt whereof the ſaid 
Mcted, as by the record and proceſs thereof 
pow remaining in our ſame court manifeſtly ap- 
peareth. Nevertheleſs, the ſaid Jobn the debt and 
mages aforeſaid to the ſaid William hath 


ohn is con- 


not ſa- 
tisfied, 
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EE. tisfied, nor his body, on the occaſion aforeſaid, ty 


the priſon of the Fleet rendered, according to the K 

form of the recognizance aforeſaid, as on the infor- i 

mation of the ſaid Willlam we are given to under. 7 

ſtand: and becauſe we are willing that thoſe I, 

things which in our ſame couft are rightly done jw 

and recognized, ſhould be duly carried into execy. - 

tion, we command you, that by honeſt and lawful 2 

men, of your bailiwick, you make known to tie Wi dhe 

ſaid Edward, Thomas, and John, that they be be- * 

fore our juſtites at Weſiminſier, on the mortow of 12 

All Souls, to ſnew if they have or know any tig dd 

to ſay for themſelves (that is to ſay), the ſaid Eg. ay 

ward, why the ſaid gol. by him in form aforeſiil heh 

acknowledged, ſhould not be made of his land 4% 

and chattels, and to the uſe of the ſaid William be Fel 

levied ; and the ſaid Thomas, why the ſaid gol. by lin 

him in form aforeſaid acknowledged, ſhould not be if 

made of his lands and chattels, and to the uſe and WW ::. 

If principal be behoof of the ſaid William be levied, (and the ſail "e 

| Joined. | John, why the ſaid 1801. ſhould not be made of li WY 

lands and chaitels, and to the uſe and behoof of the ſail A ,; „ 

William be levied,) according to the force, form, I Jobe 

and effect of the ſaid recognizance, if to him it , 

ſhall ſeem expedient: and have you there they; 

names of thoſe by whom you ſhall make known Uta 

to them, and this writ. Fitneſs, &c. in th 

Wh That filacer by whom the bail-piece is filed, aui un 
Vho to make wit ; his : 

out the fir ſci, who enters the record of the recognizance on vive 

_ roll, makes out the firſt ſci. fa. into Middleſex, ot hil, 

other proper county, as the caſe requires; the ſe· in tt 

cond ſci. fa. (when neceſſary) is ſigned by the pt. ou 

thonotary. Follit v. Trill and another. Barn. 9s dh 

= So reported to the _ fed bef | Ry the ( 

3 The ſci. fa. mult not be feſſed before the ende 

OT „„ the return of ca. ſa.; nor muſt teur 

ca. ſa. be teſted before the term final judgment ou 

ſigned of, but may be on the firſt day of that wy fame 

1 If there be an alias, then the zeſte muſt be on ne comp 

— appearance day of the return of the firſt ſet. fa- n GJ 

Middleſex, (to wit.) The ſheriff was command: lt, 


The ed, whereas T7! hema Legg, of, &c, and Thomas Fln- 


minſy 


/ 
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ming, of, Oc. lately in the court of our Lord the 
King, to wit, in the term of the Ho/y Trinity, in 
the 33d year of his reign, came before Sir James 
Eyre, Knight, and his companions, then our ſaid 
Lord the King's juſtices of the Bench, at Veſimin- 
ſer, in their proper perſons, and acknowledged, 
and each of them acknowledged, to owe to Wil. 
liam Read the ſum of gol. which ſaid ſum of 904. 
they the ſaid Edward Legg and Thomas Flemming, 
for themſelves and their heirs, conſented and 
gtanted, and each of them for himſelf and his heirs 


ing did conſent and grant, ſhould be made of their and 
Li. each of their lands and chaitels, and to the uſe and 
_ behoof of the ſaid William Read be levied : ( And 
andy 


alſo the ſaid ſheriff was commanded: Whereas John 


os ell, late of, SC, lately in the court of cur lord the 
' ling, to wit, in the ſaid Trinity term, in the 33d year 
4 


if bis reign, came before Sir James Eyre, Knight, and 


and his companions, then our ſaid lord the king's juſtices of 
ſo the bench at Weſtminſter, in their proper perſons, and 
F ccinwledged himſelf to owe to the ſaid William Read 
iN tt [im of 1801.3 which ſaid 1801. he the ſaid 


John Fell, for himſelf and his heirs, conſented ſhould 
be made of his lands and chattels, and to the uſe and 
dhe, of the ſaid William Read, be levied: ) 
Upon this condition, that if judgment ſhould happen 
in the ſame court of the Bench aforeſaid, in a cer- 


1 and uin plea of debt upon demand for 145 J. to be 
n p pven for the ſaid William againſt (the 1aid) John 
xy 


Fill, late of London, vintner, by the ſaid William, 
in the ſame court proſecuted, then the ſaid John 
ſhould atisfy the debt aforeſaid, and all ſuch damages 
is ſhould be adjudged unto the ſaid Milliam againſt 
the ſaid John, in the ſame court here, or ſhould 
tender his body on that occaſion to the priſon of 


men though the ſaid William, afterwards, to wit, in that 
ay” lime term, before Sir James Eyre Knight, and his 
ont "mpanions, then our ſaid Lord the King's juſ- 
_ of the Bench at Meſiminſter, by the conſide- 
_ aton of the ſame court, recovered againſt the ſaid 


3 | Jobn, 


our ſaid Lord the King of the Fleet *: and al- 


843 
bail, and judg- 
ment thereoa in 
The prothon, 
now diſpenſe 
with the entry 
on be remcme 
drance roll, 
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If age inſt the 
principal. 


LR 


# If the ſci. fa, 
be againſt the 
defendant, bere 
take his ac- 
knowledgment 
In. 
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Proteedings againſt Bail. 
John, in the ſaid plea, the aforeſaid debt of 1451, 


and alfo 71. 1os. which in the ſame court were 


(and Fobn ) 


If 2painſt de- 
kendant. 


The ſheriffs re- 


turn, 


Prayer of execu- 
tion. 


ſaid gol. by him in form aforeſaid acknowledged, 


adjudged to the ſaid William for his damages which 
he had ſuſtained by reaſon of the detaining that 
debt, whereof the ſaid John is convicted, as by the 
record and proceſs thereof, now remaining in the 
ſame court, manifeſtly appeareth. Newvertheleſ, 
the ſaid John the debt and damages aforeſaid to 


the ſaid William bath not fatisfied, nor his body 


on the occaſion aforeſaid to the priſon of the Fl 
rendered, according to the form of the recogni- 
zance aforeſaid, as on the information of the ſaid 
William our ſaid the Lord the King is given to un- 
derſtand. And becauſe, &c. that by good, c. he 
ſhould make known to the ſaid Edward and 
Thomas *, that they be here on the morrow of Al 
Souls, to ſhew if they have or know any thing, &. 
(that is to ſay,) the ſaid Edward to ſhew why the 


faid gol. by him in form aforeſaid acknowledged 


ſhould not be made of his lands and chattels, and 
to the uſe and behoof of the ſaid William levied; 


and the ſaid Thomas, why the ſaid 90 J. by bim in 


form aforeſaid acknowledged, ſhould not be made 
of his lands and chattels, and to the uſe of the ſaid 
William levied z (and the ſaid John, why the ſait 
1801. by him in form aforeſaid acknowleaged, ſpud 
not be made of his lands and chattels, and to the uſe if 


the ſaid William be levied;) according to the form 


and effect of the ſaid recognizance, if, &c. And 
now at this day, the ſaid William cometh here, by | 
R. L. his attorney, and offered himſelf on the 
fourth day againſt the ſaid Edward, Thomas, (and 
John, ) in the plea aforeſaid; and they the ſaid £4- 
ward, Thomas, (and John,) although ſolemnly called, 
came not; and the ſheriff now returneth that be 
hath made known to the ſaid Edward, Thomas, (and 
John, ) that they be here on the day in the ſaid wit 
mentioned. And thereupon the ſaid Wil iam pray: 
eth execution againſt the ſaid Edward, Thomas, (and 
John,) (to wit,) againſt the ſaid Edward of the 


aud 


Proceedings againſt Bail. 
and zgainft the ſaid Edward of the ſaid gol. by 


the ſaid John of the ſaid 1801. by bim in form 
ofireſaid acknowledged, ) according to the form of 
their recognizance to be adjudged to him, c. 
Therefore it is conſidered that the ſaid William 
have execution againſt the ſaid Edward, Thomas, 
(and Jahn,) (that is to ſay,) againſt the ſaid Ed- 
ward of the ſaid gol. by him in form aforeſaid 
acknowledged; and againſt the ſaid Thomas of 
al. the-faid 90 J. by him in form aforeſaid acknow= 


aid ledged, (and againſi the ſaid John of the ſaid 180]. 

go ty him in form aforeſaid acknowledged, ) by their de- 
e fault, Cc. 5 

and In caſe there be two ſcire facias's of the ſame 

bs term, then your entry will be thus, after the words, 
G 


® according to the form and ect of the ſaid recogni- 


him in form aforeſaid acknowledged, (and againſt 
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Tadgments 


Entry of two ſci. 
fa,'s of the ſame 
term againſt the 
bail only. 


the „ Zance, if, &c.“ | 
gel And now at this day cometh here the ſaid Wil- 
and lan by L. R. his attorney, and offered himſelf 
ed; on the fourth day againſt the ſaid Edward and 
110 Thomas, in the plea aforeſaid ; and although they 
ade ſlemnly called, came not; and the ſheriff now 
ſaid rturneth, that the ſaid Edward and Thomas have 
Jai not, nor hath either of them, any thing, &c. nor 
ou'd ne they, or is either of them, found, c. There- 
ſe of ſore, as before, the ſheriff was commanded that by 
orm good, &c, he ſhould make known to the ſaid Ed- 
oy ward and Thomas that they be here in fifteen days 
7 4 af St. Martin, to ſhew in form aforeſaid. At 
{ aich day the ſaid William cometh by his ſaid at- 
7 torney, and offered himſelf on the fourth day 
1 1 zanſt the ſaid Edward and Thomas, in the plea 
rh | Yoreſaid, and they, although ſolemnly called, came 
t | tot; and the ſheiiff,, as before, now returneth, that 
oy tte ſaid Edward and Thomas have not, nor hath 
wit ther of them, any thing, &c. nor are they, or is 
an ther of them found, &c. And thereupon the 


ad William prayeth execution (as in the laſt judg- 


Tent), | 
N n | If 


546 Proteedings againſt Bail. 


FW fei. "RA be 5 If the two ſci. Fa. be of different terms, then 


different terms. the entry of the ſecond ſcire facias will be thus: 4 
Middleſex, to wit: Heretofore, as it appeareth in Net 
the term of the Holy Trinity laſt paſt, on the 5134 * 
roll, it is thus contained: Midaleſex, to wit, The the 
| ſheriff was commanded (to the end of the entry n ie Wi 11; 
roll made on the firſt ſcire facias and ſheriff”s return), 7. 
Therefore, as before, the ſheriff was commanded, 10 
that by good, Cc. he ſhould make known to de eke 
Return of ſecond ſaid Richard and Thomas, that they be here cn ] 
ſei. 8 the morrow of All Souls, to ſhew in form aforeſaid, terr 
At which day cometh the ſaid William by his fuer 
attorney (as in the laſt entry exactly). zl 
N | | Wa 
Of Appearance, a 
If the bail appear, make a præcipe for the pr, * 
| thonotaries thus : | | N 
Pracipe for a- Middleſex, to wit. Appearance for Edward Ia 5 
18 to the and Thomas Flemming, bail of John Fell, (and ſ 2 
John Fell) ats. IVilliam Read, to a* ſc, fo. . 
turnable on the morrow of All Souls; pay en 4. 
35. 104. This is frequently done after the du 2p 
are fixed, to get a term; but they are not liable - 
coſts unleſs they plead, 8 & g V. 3. c. 10. „ n 
Cooſe's Rep. 74. 109. A memorandum or minut 
on a 25, 64. ſtamp ſhould be filed at ſame tins 
25 Geo. 3. c. 80. Ti 
If appearance When the bail have appeared, deliver a dec iin 
entered, how to ration upon treble penny ſtamped paper; git Wu 
* rule to plead, and demand plea as in other ca. 
and if the declaration is not delivered four d 
cluſive before the end of the term, they will be t p⸗ 
titled to an imparlance. 5 1 
Declaration. Middleſex, to wit. It was commanded to t ren 
ſhe:iff, Whereas (to the end of the entry on "p'':s 
roll of the ſecond ſci. fa. ; or if there be but . 
ſci. fa., to the end of that entry), as far * py. 


ther iff's return, then ſay, And now here, at this 6 


* If to the alias, ſay to alias ſci, fa, return, &-" 
caſt 
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tame x well the ſaid William by J. H. his attorney, 
15 the aid Edward nd Thomas by J. S. their attor- 
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in ney; and tne ſaid William offered himſelf on the 

30 four:h day, againſt the ſaid Edward and Thomas in . 
[he the plea aforeſaid, And upon this the ſaid William 1 
te j12jeth execution againſt the ſaid Edward and Y ke 
m), Tomas, to be adjudged to him of the debt and da- We 
ded, mages aforeſaid, according to the force, form, and 0 1 1 


fect of the ſaid recognizance, &c, 

M. B. The declaration may be intitled as of the How to intitle 
term generally, for the court confider the whole W 
term as one day, although the ſci. fa. was return- 
able the laſt return of the term. 3 Wilſ. 154. 

Ward v. Ganſell. 

A record may be amended of an iſſue of nul tiel Amendment by 

ried by the writ of ſcire facias, Barn. 3. So by Jeb Js 


the record in the original action, ibid. 4. 


Agreed, both by the bench and bar, that if the When bail are 
pincipal defendant dies after the return of the ca. fixed. 
. although his death be before the ſuing forth the 
t,. ſa the bail are fixed with debt and coſts in 
point of law, and the ci. fa.'s are only an indul- 
gence of the court, 2 Wi, 67. Filewood v. Pop- 
puwell & another. | 8 


What Bail may plead in diſcharge. 


The bail may plead, that no ca. ſa. ever iſſued What bail may 
wink the defendant, ſecundum curſum curiæ, blend, and what 


give Luw. 1285.3 that the principal died before a yy 
r caleo'. /a. returned, Roll, Abr. 436. ; that the plaintiff 
da other execution againſt him; that the defend- 
11 be pid the money recovered, 1 Rell. 336. J. 35. 


T 5 Ann, c. 16. . 12.; or that the principal 


| to ei cred himſelf, 3 Lev. 152. ; but they cannot 
on (P20 that the principal died before the return of the 
but o . bc if he died on the day of the return of 
ar 25 . /. the bail are liable, 1 Rl. 336. 5 Mad. 
this d 7 They may plead nul tie! record, I hom. Int. 


3 776. Breu. 265. or a rcleaſe to the defend- 
it, I Rall. 330. J. 35 
N n 2 II 


C. : 
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Bail not liable to 
coſts in error. 


Tf no ſatĩsſactĩon 
aMinft bail, 


Proceedings apainſt Bail. 8 


If there be error brought by the principal, which 
afterwards is nonproſſed with coſts, yet the bail in 
the original action are not liable to the coſts in err, 
but only the damages recovered in the original a. 
tion, becauſe they only became bound in that action. 


Cro. Fac. 636. pl. 4. 


If execution iſſue againſt the bail, and there be 
no ſatisfaction from them, yet the plaintiff may 
take the principal. 2 Cro. 320. 549. 1 Sid, 107, 
If one of the principal be taken, and not the other, 

the bail are not diſcharged. 2 Lev. 195. | 

After recovery of judgment againſt the bail, th 
bail may be held to bail in an action on that judz: 
ment; for then it becomes a debt as againſt then 


dy the recovery. Bute v. Moore. Trin. 28 Gu, 


Ca. ſa. againſt bail in debt. 


George the Third, &c. 


To the ſheriff of Mid- 


dleſex, 8 We 
command you, That you 
take Edward Lege, late of 
Lothbury, London, hoſter, 
and Thomas Fleming, late 
of the ſame place, plaiſ- 


terer, bail of Fohn Fell, 
late of London, vintner, 
if they de found in your 


N,. e/imin/ter, 


and go/,; which ſeveral 


bailiwick, and them 


ſafely keep, ſo that you 


may have their bodies 
before our juſtices at 
in eight 
days of Saint Hilary, to 
ſatisfy William Read, gol. 


ſums they the ſaid Ed- 
ward Legg and Thomas 


Fleming, heretofore, to 


wit, in the term of the 
LE Holy 


ſex, greeting: We con- 


145 

The like in caſe, 750 

George the Third, & cou 
To the ſheriff of Midi 


mand you, That you 
take Thomas Lime, oſ 
&c. hoſier, and Rocher 
Frame, of the ſame place 
ironmonger, bail of 7h 
mas Lee, late of Wit 
minfler, in your county, 
ſmith, if they be ſound i 
your bailiwick, andthet 
ſafely keep, ſo that yc 
may have their bodie 
before our juſtices 3 
Mieſiminſter, in eight di) 


of Saint Hilary, to ſain T 
Henry Bridges, 101 «| 
175. and 1024. 17, 127 
which ſeveral ſums t lf 
the ſaid Thomas of tþ 
Richard heretofore, | ov /| 


wit, in the term of 4 


Proceedings againſt Bail. 


Huh Trinity, in the 33d 


year of our reign, before 
dir James Eyre, Knight, 
and his companions, 
then our juſtices of the 
Bench at Weſiminſter, 
ſeverally acknowledged 
to owe to the ſaid I. 
lam Read, to be made of 
their and each of their 
lands and chattels, and 
to the uſe and behoof-of 
the ſaid William Read be 
levied, in a certain plea 
of debt upon demand for 
145], againſt the ſaid 
Jim Fell, in our ſame 
court proſecuted z 


Holy Trinity, in the 33d 
year of our reign, before 
Sir James Eyre, Knight, 
and his companions, 
then our juſtices of the 
Bench at Viſiminſter, 


$49 


ſeverally acknowledged 
toowe to the ſaid Henry, 


to be made of their and 
each of their lands and 


chattels, and to the uſe 


and behoof of the ſaid 
Henry, be levied, in a 
certain plea of treſpaſs 


on the caſe upon pro- 
miſes, to the damage of 
the ſaid Henry of 150/. 
againſt the ſaid Thomas. 
Lee, in our ſame court 


proſecuted ; 


And whereof the ſaid John Fell was convicted, as 


by the record and proceedings thereon in our ſame 


court, before our ſaid juſtices at Weſtminſier, afore- 
lad, remaining, manifeſtly appears: and where- 
upon it is conſidered in our ſame court, That the 

lad William have his execution againſt the afore- ny. 


lad Edward Legg and Thomas Fleming, of the ſaid 8 ö 


Themas Les. 


kveral ſums of gol, and gol. by them in form Richard. 
relaid acknowledged, by the default of the ſaid 
Eiward and Thomas, whereof they are convicted; 7Thmer and 
nd have there this writ, Witneſs Sir James Eyre, Richerd, 

Knight, at Weſiminſter, the 28th day of November, | 


To 


in the ben year of our reign. 


ſigned by the prothonotaries, pay 4 d. To be ſigned by 
1 7d. warrant 25. 4d. and to be ingrofled upon p. * 


17 4 125. 6d. ſtamped parchment, 
1s th If a teſtatum ſay, after the words, by the default Teſtatum- 
5 of the ſaid Edward and Thomas, „ And whereupon 
re, | Geri F of Middleſex ſent to our juſtices at Weſt- 
of 1! Minſter, at a certain day now paſt, that the jaid 
H dard and Thomas were net, nor was either of 
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Fi. fa. againſt 
ths bail is debt, 


* Treſpaſs on 
the caſe to the 
damage of the 
faid Villiam of 


beg 


a Proteedings againſt Bail. : 
them found in his bailiwick, whereas it is teſtified in 


our ſame court, that the ſaid Edward and Thoms 
lurk and ſecrete themſelves in your county, and hub 
there this writ. Witneſs, &c. 

VN. B. A ca. ſa, muſt be ſued out with the 1. 
tatum in all caſes. So in the K. B, 


George, &c. To the ſheriff of Middleſes, preet 
ing: We command you, that of the goods an 
chattels in your bailiwick, of Edward Legg, late of, 
Sc. holier, 901. and of the goods and chatieh in 
your bailiwick, of Thomas Fleming, gol. which (ai 
ſeveral ſums they the ſaid Edward Legg and Thuna 
Fleming, heretofore, to wit, in the term of the Hy 
Trinity, in the 33d year of our reign, before Ir 
James Eyre, Knight, and his companions, then ou 
juſtices of the Bench at Weſtminſter, ſeverilly u. 
knowledged to owe to William Read, to be mids 
of their, and each of their lands and chattels, and 
to the uſe and behoof of the ſaid William te leit 
in a certain plea of debt * upon demand for 145 
againſt John Fell, late of, Sc. vintner, in our (amt 
court proſecuted, and whereof the ſaid on Fei vi 
convicted, as by the record and proceedings thete 
on in our ſame court, before our ſaid juſtices # 


Weſtminſter aforeſaid, remaining, manifeltly 2 


pear ; and whereupon it is conſidered in our ſamt 
court, that the ſaid Milliam have his execl 
tion againſt the aforeſaid Edward Legg and Tim 
Fleming, of the ſaid ſeveral ſums of gol. and 90 
by them in form aforeſaid acknowledged, by ti 
default of them the ſaid Edward and Thomas; it 


have that money before our juſtices at /z/tmi/ir 


in eight days of Saint Hilary, to render to the li 
William for the debt aforeſaid, according to d 
force, form, and effect of the ſaid recognizanc 
whereof they are convicted; and have there til 
writ. I/itneſs Sir James Eyre, Knight, at ini 
fter, the 28th day of November, in the 34th je 


mere ( 


eie! 


be rec 


Proceedings againſt: Bail, 


Rule why an exoneretur ſhould not be entered 


A. on the bail-piece, on the ground that the capias ad 
has Ib. againſt the principal in the ac-etiam was in 


caſe for 251. on promiſes, but that declaration was 
in debt for 260/. on ſimple contract. Holmes v. 
Small was cited. Pra. 137. againſi the rule. The 
court were of opinion againſt the rule, and held 
that the difference between the ac-etiam and the 
count is not material, and diſcharged the rule. 
Lukword v. Hill, 1 H. Black, Rep. 320. Ser- 
jeant Marſhall's argument againſt the rule was, 


fendant might have been arreſted and holden to 
bail on a common clauſum fregit without an ac- 
etiam, The Stat. 13 Car. 2. ſt. 2. c. 2. which 
requires the cauſe of action to be expreſſed in the 
writ, and which gave riſe to the clauſe of ac- 


when the debt is under 4o/. the ac-etiam is not 
neceſſary, and a difference between that and the 
count is not material, as relating to the bail who 
enzage to be anſwerable for the debt of the de- 
ndant, The court were of this opinion. 

M. B. The bail in this action it is true were 
bound in double the ſum ſworn to, to render the 
(efendant, or pay the condemnation : but they 
were bound in an action to render the defendant, 
a the ſuit of the plaintiff, in à plea of treſpaſs on 


xecl 
ono": c/e for 25 l. and not in a plea of debt for 2600. 
| co 8! berctore quære as to the determination. 

zy th ln an action of treſpaſs and aſſault to the damage 
f 5001. Mr. Juſtice Forteſcue had ordered bail for 
ine and the defendant being preſent at the time 
he (al ie recognizance of bail was taken, his bail were 


und jointly and ſeverally in 140 J.; plaintiff re- 
ered a verdict for 300 J. and the bail moved to 
2 proceedings againſt them both, on their pay 
dent of 140 l.; and upon ſhewing cauſe, the court 
Fee of opinion, that as the damages in the writ 


c 7ecognizance is ſeparate as well as joint, and 
Nn4 in 


etlam, operates only where the ſum is above 40. 


591 


Variance be- 
tween the writ 
and count, the 
ac · etiam being 
in caſe, and de- 
claration in debt 
is not a ground 
for entering an 
exoneretut on 
the bail- piece. 


That as the ſum ſworn to was under 40 J. the de- 


Obſervation: 


Each of the bail 
are liable to pay 
the whole penal- 
ty of the recog- 
nizance, if not 
more than the 
ſum recovered, 


ee laid at 500 J. here is no fraud upon the bail, 


832 


in its nature a judgment, the award of the coun 


When proceed- 
ings are aid for 
a time certain, 
above a year, 
proceedings may 
80 on at the ex- 
piration of the 
time, without a 
term's notice, 


mited time, to enable the defendant to pay the deb! 


$ome notice muſt 
be given of ſuing 
out ſci. fa. againſt 
the bail by the 
ſheriff, on a ſei, 
feei returned, 


in purſuance of which the father paid 2601, ani 


E. 13 Geo. 2.; and that at the expiration of it 


Proceedings againſt Bail. 


thereupon, that the plaintiff have execution; there. 
fore ſo far as the penalty of ſuch recognizance vil 
go, it is juſt and equitable the ſame be applied to- 
wards ſatisfaction of the condemnation money, for 
payment whereof, and not of any particular fun, 
the condition is. Barnes 76. Calveraq & Us, . 
De Miranda. | 

Haydon was ſued in covenant; the father became 
bail for him; after which a compromiſe took place, 


the ſon to have three years and an half to pay the 
reſidue. The defendant then filed a bill in Chun 
cery, and obtained an injunction, which was after 
wards diflolved, and then a ca. ſa. was taken out 
againft defendant; and two ſci, fa.'s againſt bi, 
and a ff. fa. againſt the father. Upon motion to 
ſet aſide the proceedings againſt the bail as inegi- 
Jar, no proceedings having been had for upwardsd 
three years till ſuing out ca. ſa. and ſci. fa, alledp 
ing that there ought to have been a term's notice; 
the court held, that as in this caſe it appeared th 
the bail was the principal agent, and conuſant o 
the whole tranſaQion, it was no ſurprize on him; 
and that an agreement to ſtay proceedings for ai 


on default of which the plaintiff was to proceed 
was in its nature an exception out of the ru 


time, the proceedings may be renewed, without 
term's notice; elſe it would in effect be a ſtay 
proceedings for a whole term beyond the ti 
agreed on. 2 Black. Rep. 762. Watkins v. Hadi. 
Motion to ftay the proceedings on a ſci. fa. ſuv 
out againſt Lowing and Spite, defendant's. bal 
they not being ſerved with a copy of the ſheriff 
warrant, which recites the writ, But the or 
(viz. Lowing, ) by giving him a perſonal ſummo! 
and reading to him the ſheriff's warrant; * 
other, by leaving a memorandum (containing u. 
ſubſtance of the writ) with his wife, at bis 00 


Proceedings agaiaſt Bail, 
in his abſence. It appeared (on inquiry of the 


bail with a copy of the ſheriff's warrant, but not 
ſo in many other counties; and this aroſe in 
Lincolnſhire. In ſome counties they give verbal 
notice; in ſome, none at all, The court held 
ſome notice ſhould be given, Salk. 599, the ſuf- 
fciency of which (if diſputed) muſt be determined 
by the court, on the circumſtances ; and that this 
notice was ſufficient, Rule diſc. 2 Black. Rap. 
837, Wright v. Page. | 


(f rendering the Defendant by his Bail after Judę- 
ment againſt the Principal. | 


If the bail mean to acquit themſelves of their 
recognizance entirely, and run no hazard of the 
death of the defendant, then they muſt render him 
in their ee. before the return day of the ca. 
ſo, as the death of the principal afterwards will not 
diſcharge them ; but if they do not, then they have 
until the appearance day of the return (if the pro- 
ceedings are by original) ſedente curia of the farſt 
ſa fa, if returned ſcire fect; but if a nihil is re- 
turned thereon, then until the appearance day of 
the return of the ſecond ſci. fa. ſedente curia. 
Barnes 82, ws v. Deland. So in K. B. 
(Burr. 2134. 1 Vilſ. 270. | 

li is laid down, that bail may take their prin- 
cipal on a Sunday, and confine him till the next 
day, and then ſurrender him; but one of them muſt 
ſtay all the time with him, unleſs he conſents to 
remain at a lock-up houſe, 6 Mod. 231. 1 Athin. 
239. But bail to the Heri f cannot render him. 
2 Black Rep. 1273. | 

Bail may ſeize a bankrupt whilſt under exami- 
n2tion, or going to a court of juſtice, * | 

But if the aGion be by attachment of privilege, 
then they muſt render on the return day of the 
ſecond ſci, fa, or the firſt, if returned ſcire fect, 
ſedente curia. | 


And 


officers) that it is uſual in Midaleſer to ſerve the 


1 


Some notice ne 
ceſſaty. 


Within what 
time bail may 


Bankrupt. 


If aQtion be by 
original. 


. Proceedings againſt Bail. 
When to furren- And if there be an action on the recognizance 
der on an ation the bail muſt ſurrender the principal before, or © 
om een the appearance day of the return of the writ (if pio. 
ceedings are by original) ſedente curia, Barnes 92. 
Deriſſey v. Deland. | 
Render to be Court declared, to be the opinion of this court, 
| _ ec : and of the King's Bench, that no render was good 
&. fa. unleſs made before the riſing of the court on the aþs 
pearance day of the ſcire facias, returned ſcire fu 
or of the ſecond ſcire facias returned nibil. Jan. 
dereſh & al. v. Waylet. Cooke's Rep. 53. Bakery, 
Bruce, The like, that a render after the rijing of 
the court, upon the {aſt day allowed for rendering 
the defendant, was void. [bid. 
Bail ſued by at- The plaintiff in this cauſe having in laſt Hi 
tachmenr of pri- term recovered judgment in the King's Bench 
vikeys wy 8 againſt defendant on the 3d of February, ſued out an 
| e pa keg x 225 
on the quarto die attachment of privilege againſt the bail, teſted 23 
poſt of the re. January, returnable on 2 next after th 
ES —_— morrow of the Purification, which was the 800 of 
. ee sh, February; on the 11th the defendant rendered, and 
render x1th an exoneretur entered; notwithſtanding which 
8050. the plaintiff ſigned judgment againſt the bail, and 
then brought an action in the King's Bench. ln 
conſequence of which a motion was made in thit 
court to ſet proceedings aſide; a rule was made to 
refer it to the prothonotaries to report as to the re- 
gularity of the proceeding in this court again(t 
the bail: and difficulties ariſing, it was agreed to 
bring the matter on before the court, the only 
queſtion being what time bail, when ſued by at- 
tachment of privilege, ought to render their pri- 
cipal, whether on the return day of the writ, or on itt 
guarto die poſt. 
Per cur. The rule of practice ought to be uni- 
form, as to the time in which bail may render the 
principal; and there is no good reaſon why tht) 
thould not have the ſame time allowed, where the 
proceedings are by attachment of privilege, 28 in 
other cafes, viz, till the appearance day of the 


teturn. | 
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Proceedings againſt Bail, 


The prothonotaries afterwards reported to the 
court of King's Bench, that the render on the 11th 
if February was regular. Fletcher one, &C. v. 
fingell. : | | | 

action againſt huſband and wife for a debt con- 
tracted dum ſola, After judgment both rendered 
in diſcharge of the bail; and not being now charged 
in execution, motion that wife may be diſcharged 


on common appearance. Per curiam, The rule 


, that where there is judgment and execution 


zoainſt both the huſband and wife, ſhe ſhall not 
be diſcharged : but if they be both in cuſtody on 
neſie proceſs. the wife ſhall be diſcharged on com- 
mon bail, In the preſent caſe, they are rendered 
to priſon in diſcharge of their bail, are now in the 
lame ſituation as if bail had never been put in for 
them ; ſo are really in priſon, for want of bail to 
the firſt proceſs 3 and not being charged in execu- 


Jon, the wife muſt be diſcharged. Anon, 3 Hilfe. 


124. 2 Str. 1167. 1237. | 

lf the defendant be in cuſtody of any ſheriff or 
ezoler, the bail may have a habeas corpus either in 
term or vacation, to bring him before the chief 
juttice, or one of the other judges, returnable im- 
mediately, in order to render him in diſcharge of 
bis bail. - | 

if he is a bankrupt, and the debt be contracted 
previous to the bankruptcy, and has his certificate, 
a lummons to ſhew cauſe why an exoneretur ſhould 
not be entered upon the bail- piece, ſhould be taken 
out and ſerved; and upon producing the certificate 
to the judge, the bail will be diſcharged by his 
order, upon affidavit of the debt having accrued 
cue, prior to the date and ſuing forth of the commiſſion, 

If certificate be obtained before the bail are fixed, 
they ſhall be diſcharged ; but if they are fixed be- 


fre the certificate is allowed, they are liable. 


How to render, | 

If the defendant is in town, get the filacer (if 
ihe action be by original) to go to the judge's 
| | : chambers, 


$35 - 


H:ſband and 
wife rendered in 
dilch, of bail, ſhe 
ſhall be diſcharg= 
ed, 4 


If defendant in 
cuftody, bail may 


ave a hab. cotp. | 


to bring him up 
to render, 


If defendant is a 
bankrupt, may 
ſummons to diſ- 
charge the bail, 


How to ſurren- 
der in town. 
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| Judge's clerk 135. tipſtaff 105. 6d, The filme 


Fees muſt be 
1 paid. 


_ gion by at- 
tachment. 


Notice of ſurren- 


Time of ſurren - 
der to be entered 
by the filacer. 


If for felony. 


| Proceedings againſt Bail. 
chambers, and take the render, pay filacer 51. 44 


brings his book, wherein the bail are rendered, 


with him to the judge's chambers, and the judge T 
exonerates the bail at ſame time.— NM. B. Notice / 
of the ſurrender is requiſite, but not an affidavit a que 
the ſervice, | | ther 
The fees muſt be paid, for the ſurrender is n por 
complete until entered of record. If not, the entry Stok 
of the render in the judge's book will be ordered» i '* | 
be ſtruck out. Huckle v. Ambroſe. Coke Ry, f 1 
131. | [ 
17 the action be by attachment of privilege, bel fon 
apply to Mr. Sherwood to take the bail- piece tothe of e 
judge's chambers, pay 79. 4 d. to him, 165. to the the « 
judge, tipſtaif 105. 6d. and give notice of the te, eee 
der, and no affidavit requiſite. bail, 
Take notice, that the above defendant did thy D 
day ſurrender himſelf in diſcharge of his bail, zu er 
was thereupon committed by the honourable . beim 
Juſtice Gould, to his Majeſty's priſon of the be 
there to remain until, Sc. Dated, &c. the | 
The court ordered the hour of the day, or ef“ 
time of the defendant's ſurrender, to be entered AMY *2®" 
the filacer, in order that it might appear, whether the 
the ſurrender was made before or after the riſing d el 
the court. Barnes 78. Lyng v. Moodyer. 3 
If defendant is convicted of felony, and pu. 7 
doned on condition of tranſportation, and a cuil * 
action is depending, this court, I think, will granti uf 


Soldier. 


habeas corpus at the inſtance of the bail, that he mi 
be brought up and ſurrendered. Vide Sir. 121. 
4 Burr. 2034. A ſoldier at large may be ſurred- 
dered by his bail, and ſet at large inſtanter by ihe 
court, So an impreſſed man may be brought up 
by habeas corpus, and ſurrendered. Vide 1 Tun 
Rep. X. B. 339. 


Proceedings againſt Bail. N 557 


0 ing Proceedings againſt the Bail where Error 
25 is brought by the Principal. 


The allowance of a writ of error on a judgment When writ of 
by nil dicit, is ſo entirely a ſuperſedeas to a ſubſe- error a ſuperſe- 
quent Writ of execution, and all proceedings _ Views 
thereon againſt the bail, that all may be ſet aſide ; edit. 465. 
upon motion, 2 Black, Rep. 1183. Dudley v. | 
gebn, but no contempt is incurred till after notice 
to plaintiff's attorney. Barnes 376. Hannot v. 


Tarrettes. ä | 


from the ſealing, but from the delivery to the clerk from delivery to 


then 
0 the of errors, Barnes 209. Sykes v. Dauiſen; and if the clerks af hs 
o the the ca. ſa. be returnable at a time when the writ of ny 


enror is depending, you cannot proceed againſt the 
bail, Jbid. 83. Derifley v. Deland. 2 8 | 
this Defendant moved to ſtay proceedings againſt bail Proceedings 
pon the recognizance till the writ of error be de- 282inſt bail pend« 
i, BY termined ; the uſual practice has been, if an action nn err aye 
Fu, brought againſt the principal on the judgment, the rule as to 
the plaintiff may proceed to judgment, though a bai, and the 
writ of error be depending ; but this caſe being OO 
painſt bail, if the plaintiff ſhould obtain judgment, 
the bail could not render the principal; therefore 
iet all the proceedings be ſtaid pending the writ of ' 
error, Cooke's Rep. 112. Newman v. Butterworth, 
Barnes 66. S. C. | | 
This court refuſed to ſtay the proceedings againſt Refuſed to ſtay 

the bail pending error, it appearing that the de- Þ<re error ad- 
endant's attorney had admitted the writ of error 20406 6 vue 
"as brought for delay. Hammond v. Goodeve. lay, 
iin. 31 Geo. 3. Same practice in King's Bench. 
J Term. Rep. 78, 79. | A 

roceedings were ſtaid in an action of debt, The like wich- 
brought upon a recognizance of bail againſt one out girlng judgs 
of the bail, pending a writ of error, without de- ent. : 
fendant's giving judgment, becauſe thereby the de- 
ſendant would be precluded from a ſurrender, 


oO is not reaſonable. Barnes 68. Clarke v. 
r. 


Plaintiff 


ln this court a writ of error is no ſuperſedeas Error ſuperſedeas 
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Proceedings againſt Bail. 


Plaintiff recovered judgment, defendant brovpht 
+l gol _ penn ng AER 1 | brought an ach 
after judgmenr, Of debt on the judgment, and after judgment there. 
execution; court on, levied. Per cur. The defendant might have 
would not ſet it moved the court to ſtay proceedings in the 2Rion 
afige, for defen- . ; . 3 f 

dant might have On the judginent, pending the writ of error, which 
applied in time, is always granted; but having made no ſuch ap- 
plication, judgment regular. Barnes 202, Hun. 


338 


Pending error 
action brought 


pbreys v. Daniel. Ibid. 203. 13 85 71 
Bail to action on Plaintiff brought an action on the caſe again ri 
Judgment; judg- defendant, who appeared, and plaintiff recovered 7475 
ment againſt de- | 3 Ift 
fendant, and judgment, and then brought debt on the judgment, 7 
writ againſt bail, and held defendant to bail, and recovered a ſecond "A 
before return, judgment. After a ca. ſa. returned againſt the 0p 
proceedings So 2 conda 
þ againſt bail ſtaid, Principal, and before the return of the writ, in an =P 
# pending error to action of debt upon the recognizance, againſt the hg 
i me mia bail in the ſecond action, the court was moved to 3 
5 ſenting to give ſtay the proceedings on the recognizance, pending 5 
I judgment. a writ of error brought to reverſe the firſt judy- Ift 
=_ ment; and upon the bail's conſenting to give judg- "ng 
i ment in the actions brought againſt them, the rue Wy... 
? to ſtay proceedings was made abſolute. Barnes db. he 
1 Geftelnw v. Wright, 1H 
pl King's Bench The courſe of the King's Bench is, where error 5 
i lie. is brought by the principal within the time allowed lu the 
[ by the court for the ſurrender, the court will ay 
0 the proceedings againſt the bail “ until the wit De! 
by error be determined, thiy undertaking to pay the d raien 
| mages recovered or ſurrender within four days nt 
8 afier the determination of the writ of error, in d W 
r ſame is offirmed.” 1 Burr, 340. Capron v. Aru. 
\ But where bail do not apply till their time f. . 
i pired to ſurrender, then they will have four day: of: 0 ; 
| | ter affir nance to pay the money. 2 Str, 1270. Ri * 10 
4 ard/on v. Jelly. on | 
* 3 
1 ment. 
f the pl. 
1 tte en 
| and t 


. 
* 
= : 
iN 


plaint 


L 659 1 


For not declaring. 


HE nonpros is a default or neglect of the 
1 plaintiff in not following his ſuit, and in the 
nature of final judgment. | 

The rules and caſes reſpecting the nonpros are al- 
nach lated in p. 235. | 

If the defendant has appeared in the term in which 
tle writ is returnable, and wiſhes to compel the 
plaintiff to declare, he may give a rule with the ſe- 
condary for that purpoſe, within four days after the 
end of the ſecond term, (but not after,) which ex- 
pires in four days, pay 15. 10 d. and demand a de- 
Caration of plaintiff's attorney, and for want there- 
of may ſign judgment. „ 

If the plaintiff has obtained time to declare and 
does not deliver his declaration, or file the ſame in 
Ethe time allowed, the defendant may ſign a non- 
pres, without further notice, Towers v. Powell, 


H. Black, Rep. 87. 


la the Common Pleas, | 
Denn v. Fenn. Rule to declare. 
Denn v. Fenn. The defendant demands a decla- 
ration in this cauſe by yours, &c. | 
C. K. Defendant's Attorney. 


Writ returnable /a/? return of Trinity, Appear- 
ance entered, plaintiff proceeded no further, nor 
did he take a rule for time: upon which the de- 
ſendant in Hilary term (being the third term from 
the iſſuing of the writ) gave plaintiff a rule to de- 
due, and for want of a declaration ſigned judg- 
ment, The court held it to be irregular, becauſe 
the plaintiff by his own default was out of court at 


In what time 2 
nonpros may be 
ſigned for want 
of a declaration, 


How to compel 


plaintiff to de- 


clare, 


The rule, 
Demand, 


Cannot nonpros, 
unleſs rule given 
to declare after 
the ſecond term, 
where no rule to 
declare has been 
obtained, 


tte end of the ſecond (namely, Michaclmas) term, 


ind the defendant could not therefore rule the 
Plaintiff to declare, but at the end of that term, or 
3 within 
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50 
- within four days after, Allen v. Mitward. Hl 


Cannot nonſuit 


plaintiff for not 
declaring after 
removing by ha. 
corp. 


— 


How to fign non- 
pros. 


the clerk of the warrants, who will mark the judg- 


Entry of a non- 
pros for not de- 
claring. 


Judgment, 


and Richard Roe; and the ſaid John is thereupon 


and provided, at his requeſt, adjudged to him, far 
defence in this behalf, &c. NV. B. 335. 4d. at 


ſuch as bail above, &c. the prothonotaries will ta 
the coſts, and the above form will ſuit a bailadt 


| filed his bail within the term the writ is returnable; 
nor can it be ſigned pending an injunction. 


he and his pledges for the proſecution be in merc,, 


Nonpros, 


30 Geo. 3. | A 
If defendant removes the cauſe by babeas ore 

he cannot nonſuit the plaintiff for not declaring, WE 

the plaintiff is not bound to follow him; but he 

muſt declare within two terms after the remora, | 

nor can he be nonproſſed after outlawry reverſed, Tt 


Ter v. Cawſey. Praft. Reg. 271. 
Enter on a double half crown ſtamp paper the 
nonpros, file defendant's warrant of attorney with 


ment paper, pay 84. take it to prothonotaries, py 
75. 4d. for ſigning. 144 1 

Middleſex, (ſſ.) Richard Fenn, who ſued ont 
his Majeſty's writ againſt John Denn, late of, Ga 
of a plea of treſpaſs, doth not further proſecute ibe 
ſame: therefore it is conſidered by the court that 


doubl 
119 M 
ants . 
n Inc 
020 
0not 
Sun 
N not 


&c. The names of the pledges are John Du, 


from hence for ever diſcharged without a day, &. 
It is alſo conſidered, that the ſaid John recover 
againſt the ſaid Richard 33s. 4d. by the diſcretion 
of the juſtices of the Lord the King here, accord- 
ing to the form of the ſtatute in ſuch caſe made 


Thi 


Ver it 
e end: 
don, 
don 
nd en! 


The 
ord. 


bis coſts and charges ſuſtained by him about bv 


the common coſts allowed; if you have any extrs, 


action; and an action can be maintained in this 
court on the judgment, Cro. Eliz. 96. 1 Will, 710 
316, 1 Leon. 316. though the colts are unde ue 
40 5. es | dt ent 
A priſoner cannot ſign a nmpros, not having not 
lf a 
ue is 
untiff 


* pt 
0. 


The defendant may take out a ca. ſa. or fi fa 
for the coſts, or bring an action on the judgmenk 
3 Vi. 316. Murray v. Wilſon. ; 

| ns 9 | | A judg- 


Nonpros. e 


A judgment of nonpros may be ſet aſide if ſigned 
incoularly, but not after a judgment obtained on 
ite action, Cooke's Rep. 75. 


| 07 Nonpros for not replying, &c. 
The plaintiff may alſo be nonproſſed in any Rage For not teplyings 
of the ſuit, for not complying with the rules of the &c. 


the court, viz. for not replying to the defendant's plea, 
ith Wot [rejoining to his rejcinder, not entering the iſſus, 
de een ſerved with a rule for that purpoſe in due 
pay Wine, which is a final judgment, and ſigned on a 


double 2.5. 6d, ſtampt paper. ( For the forms of theſe 
ulments, ſee title Fudgments.) N. B. The war- 
nts of attorney muſt be filed; and there is only 
n incipitur of the declaration firſt entered on the 
{nent paper, and roll, ſo as to warrant the pro- 
ootaries clerk to ſign it; pay 3s. 


rc | 
Da  5.rdoy is reckoned a day within theſe rules, ſo it Sunday. 
poo not the 4% of the four days. 

E. | 

over | Nolle proſequi. TE 

" This may be inſerted in the replication, in an 

cord- 


dion where there are ſeveral defendants, and they 


made er in pleading, and the plaintiff finds one of the 

„ fat crant's plead ſuch a plea as is a bar to this 

n e, viz, bankruptcy, or that he has no cauſe of 
e ee 2paioft him; he may reply to the other plea, 
enter a nolle proſcgui as to that defendant. 

f 2 The plaintiff may enter a nolle proſegui before the 

i | 


ord is carried down to be tried at niſi privs, al- 
ouph it be after iſſue joined. 1 Salk. 457.- 2 Roll. 
100. But where there are ſeveral defendants, 
they do net ſever in pleading, the plaintiff can- 

it enter a nalle proſegui. 3 Salk. 246. There alſo 
not be a nolle proſequi at the aſſizes. ibid. | 

lf 2 defendant plead to one part, and thereupon 
eis joined, and demur to the other part, the 
uti may enter a nolle proſequi as to one part, 
L proceed for the other, 2 Lean, 177. Hob. 
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| ns 


Iſſue and de- 
Murrer. 


Nolſe Proſequi, 


But after demurrer to a declaration of two couny 
againſt two defendants, becauſe one of them vu 


not named in the /a/? count, plaintiff cannot enter: 7 
nolle proſequi on that count, and proceed on de 
other. Vide 4 Term Rep. K. B. 360. Drummnd 1 
v. Dorant. But court gave leave to amend ot ds 
payment of coſts. 65 1 8 > 
Where the cauſe of demurrer is, that the count * 
are improperly joined, the plaintiff cannot enter T 
nolle proſequi as to ſome, and leave the others * 
maining. Reſe v. Bowler, 1 H. Black. Rep. 1 pu 
This was where a nobe proſequt was entered, and Mil 
joinder in demurrer delivered, Tt 
Where two defendants in aſſumpſit ſevered M,,;, 
pleading, and the one pleaded a bankruptcy, vt b: 
on iſſue joined was found for him, it was held, We 
the plaintiff might enter a nolle projequi as to hi. 
and proceed to final judgment and execution agi, 
the other, 1 Wilſ. 89. Note v. Ingham. ee 
Where there are divers iſſues, and an iſſue u ul 
demurrer in one cauſe joined between the paired 


Action againſt 
three, one pleads 
the general iſſue, 
the other two, 
ſpecial pleas be- 
fore judgment; 

on demutrer 
plaintiff may 
enter a nolle pro- 


Jequi, 


la treſpaſe, 


as to the demurrer, It was held, that if the 2% 


the plaintiff may enter on the roll a ol! jrijy 
that he will not proceed on one or more of i 
iſſues, or the demurrer joined, and notwithſtandi 
proceed to trial upon the reſt, Hab. 70. 
Action againſt three, one pleads the gene! 
ifſue, the other two ſpecially, the plaintiff den 
to the ſpecial plea, and tries the general iſiu? 
which he bath a verdict and judgment; but % 
judgment on the demurrer, he enters a no jri/ 


ſequi had been entered before the verdict and j14 
ment, it had diſcharged the whole aClion, being 
nature of a releaſe in law to the others. 50 al 
judgment had been againſt all the defendants, i 
the plaintiff had entered the nolle proſegui ſot i 
V deßein a diſcharge of one, diſcharges the otit 
Hob, 70. ; | | 
In treſpaſs againſt ſeveral, the plaintiff may es 


a nolle proſequi as to one, and that will not my 


Molle Profequi. 363 
re other. 17771. 90. As to the entries, 2 Saund. 

$02. 205. 339. 342» © ONS HE 

If in. trover 2gainſt a defendant executor, and Trovers « 
ther defendants not executors, there is a verdit - | 
inſt theſe, and the executor is found not Fu, 
lament ſhall not be arreſted, for plaintiff may 

ter a nolle proſequt as to him. 1 Wilſ. 306. Dale 

Eyre. 5 | 5 

There is a difference between a nolle proſegui and Difference be 
dzment of nonpros, for by the latter the plaintiff cen _ pro- 
put out of court as to all the defendants, Buller, J. pros. 
Milbot v. Muller. T. 23 Geo. 3. | 

There is a difference between a nolle proſequi and So of nolle pro- 


rel WV rarit, the fir being in nature of a nonſuit, and ſeqvi and re- 
vi bar; but a retraxit is a total relinquiſhment of 
d, e ſuit, and a different operation from a nolle pro- 


out, Lee, C. Js I Will. 90. 
A retraxit differs from a nonſuit, in that the one The like bes 
negative, and the other poſitive; the nonſuit is a tween retraxit 


ur and negle&t, and therefore plaintiff is al- 3 Black, Gem, 


pate ed to begin again on payment of coſts ; but a 296. 

prijs vai is an open and voluntary renunciation of 

* ei in court, and by this he for ever loſes his „ 
0 Mon. LE; 


O o 2 


F > og 


Proceedings by Attornies, M-; 


| F an attorney ſues by original, he waives hi 
ee 1 privilege, 2 Fer, 937. or if he ſues in ae. 
name, he does the ſame. Therefore, if he means 
to ſue as a privileged perſon, the firſt proceſs is 2 
attachment, which muſt have teen days betweel 
the tele and return, it being in the nature of u 
original writ ; and a præcipe muſt be leſt with the 
prothonotaries at the time of ſigning, or it may he 
quaſhed. 2 Black, Rep. 919. Frogait v. Tajſet; 
and it is of no force, unleſs /igned by the clerk d 
| the warrants before ſealed. | 
| Every attach- No attachment of privilege to be ſealed ure 
* of _ the ſame be firſt ſtamped, or ſigned by the clerk 
by the clerk of the warrants of this court, or his deputy, for whid 
the warrants no fee is to be paid, to the intent to ſhew that ſu 
. perſon is an attorney of this court duly entered an 
| | continued on the roll of attornies; and if not ſigns! 
ö by the clerk of the warrants or his deputy, tit 
ſame ſhall be of no force, or require bail. R. . 


9.3. :- 
Præeipe to be Every attorney who ſhall ſue out any attach If t 
e eee ment of privilege againſt any defendant, ig 
l mY leave a præcipe at the prothonotacies office v Is, 2 
the defendants names, not exceeding four in tif 2 
whole, with the return day thereto, and the days | 
ſigning, together with the agent or attorne ice | 
=_ | name who ſues out the ſame, R. Hil. 11 Gu ne 
_— Attachmentof George the Third, &c. To the ſheriff of is 
1 privitge. Alieſexæ, greeting: Attach Richard Fenn, ſo that jo 


may have him before our juſtices at Mell irie 
on Wedneſdiy next after the morrow of Al. Hul 
to anſwer Jahn Denn, gentleman, one of the attor 
nies of our court of the Bench, according to ti 
liberties and privileges of the ſame court, for ſuc 
attornies and other miniſters of the ſame Benc" 
from time out of mind, uſed and approved of : 2 
fs / 


Proceedings by Attornies. 565 
ame, of a plea of treſpaſs on the caſe “ (as the * There is no 


don is), and have you there this writ, Witneſs EY 
Fir James Eyre, Knight, at Weſiminſter, the 19th = — 
a of June, in the 33d year of our teigg. fendant to beil, 
J. Dem in perſon, 26th Auguſt, 1793. **P'*{s the na- 


| e : ture of the ac- 

Indorſe the ſum ſworn to (if bailable), and the tion as in a plea 
ttorney's name who ſues out the writ, and the - 3 

c . 4 F 5 . 'Ne ca e, c. 
year and day it is ſigned; a precipe is to be made % 3 
jn this manner: 1 | 
Middleſex, attachment of privilege for John Præcipe. 
Den, Gent. one, &c, againſt Richard Fenn, caſe 


fu urnable on Medneſday next after fifteen days of 
eg. Denn in perſon, Affidavit for 271, 135. 6d. 
yd Take the præcipe and writ to the prothonotaries How to fign the 


ere, who will ſign the writ, and keep the præcipe; wits 

y nothing for ſigning. Get it marked by the 

ek of the warrants before it is ſealed z pay no- 

king, unleſs in arrear for termages ; ſealing 14. | 

{the attachment is not bailable, a copy muſt be if not bailable. 
ved on defendant, with an Engliſh notice as for a 

hin: but if bailable, you muſt apply to the 

5 for a warrant, pay 44, in Middleſex and 

ndon, | l 


Common Appearance, and putting in Bail, 


attach li the attachment requires only a common ap- How to appear. 
, (ance, it muſt be entered with the prothonota- | 
e 1 a and a memorandum on a 2s. 6 d. ſtamp filed, 


recipe is required, pay 3s. 10d.; and if it re- 
ures ſpecial bail, Mr, Sherwood prepares the bail- -- 
ce (or you may prepare it yourſelf), which is 
ne on a-2s, ſtampt parchment, the form of 
lich is as follows: Pg” | 


in th 
| day 
orne} 
Geo 
f Mii 
hat jo 
minjle 
{{ Soui 
Ee ator 

to tht 
for (ucl 
Bench 


of in thi | Ooz Mic baelmas 


ſam! 


* 


566 


Bail- piece on an 
attachment of 
privilege. 


Declaration, 


ſtampt paper, the form of which is as follows: 


* 
Declaration at 
the ſuit of an 
attorney, 


time out of mind, uſed and approved in the a tify 
of a plea of treſpaſs on the caſe, &c. And wh! our 


- Proceedings by Attornies. 


Mic baelmas Ter G FR 
Middleſex, Attachment of rn J. 3. — 1 * 
Sc. againſt S. S. in a plea of treſpaſs on the cale.—-Bal 
for 27. 14s. 6d. | 
Returnable on Vedugſday next after the morrow of Al Seal. 
The bail are T. D. of, Cc. glover, and J. G. of 
Sc. broker. ; As 


Each of the bail in I, 
S. T. Defendant's Attorney. 55 J. 7% 


Bail in double the ſum ſworn to, if principal does not appear: 
WO If he does, then in the ſum ſworn to. oy 


| 


6 
— 


— 


Mr. Sherweod attends the judge, or the court, when 
the recognizance of bail is entered into, and the 
bail juſtify, or freſh bail is added, in the ſame ma 
ner as the filacer does on meſne proceſs. Give nd 
tice in the ſame manner of bail being put in, ei 
ception and juſtification ; thoſe forms will do ſu 
this; pay Mr. Sherwood 75. 4d. 


The declaration is to ingroſſed on treble 1 


Michaelmas Term in the 34th year of the reig 
of King Geo. the 3d. EN 

Middleſex, (to wit,) Richard Fenn, late of Ni 
min/ler, in the ſaid county, plumber, was attach n our 
by a writ of our Lord the King, of privilege illun 
out of the court here, to anſwer to John Denn, get 0 a d 
tleman, one of the attornies of the court of « 
Lord the King of the Bench here, according to, g. 


liberties and privileges of the ſame court for fury n. 
attornies, and other miniſters of the ſame Benn 75 


upon the faid John Denn, in his proper pero hdg 


complains, That whereas, (the reft as in comme 0, 


caſes,) only you muſt add pledges to proſecuaWbich | 


Hide title Declaration, elpaſs 


An attorney, when plaintiff, is entitled to ay inſter, 
venue in Middleſex, and it cannot be ren 0'en hay 
2 Salk, 268, 7 Je, K 


7 


Proceediugs by Attornies. 


hiok it might on demurrer. How v. Denin. 
Will, 142. though Barnes 163. is to the con- 
ary, Littlebales ene, &c. v. Bojanquet. For 
pledges are upon the writ, and may be found any 
ime before judgment. 


1d of the term in which the proceſs 15 returnable, 
the defendant mult plead the ſame term, if rule to 
ad be given, and plea demanded. And the pro- 
ceedings by attachment of privilege is with re- 


The want of pledges cannot be taken advantage The want of 


f in this caſe, but the court ſeemed ta pledges cannot 
of in error in this ; be taken advan- 


tage of in ertor. 


567. 


* 


f an attorney delivers or files his declaration, When defendant 
ind gives notice thereof four days excluſive of the — plead. 


ben ect to delivery of the declaration and rule to plead, 
ae ia common caſes. And if an inquiry is exe» 
nal uted, the form only differs in this. | 
end George the Third, &c. To the ſheriff of Mid- Inquiry, 
el ler, greeting : Whereas Richard Fenn, late of, 


6c, was attached by our writ of privilege iſſuing 
ut of our court here, to be before our juſtices at 


ir that whereas (here ſet forth the whole declara- 
lon), to the ſaid Fohn Denn, his damage of 50 J. 


u It is ſaid, and it was in ſuch manner proceeded 


jWi/iminſler to anſwer John Denn, one of the attor- 
ves, c. (the ſame as in the declaration) in a plea, _ 


ache our ſaid court of the Bench, that (here go on as 
iCuin a common inguiry, making the writ returnable 
„ Cee 2 day certain, inſtead of a general return day). | 
of « George the Third, &c. To the ſheriff of Middle. Ca. ſa. 


1, greeting : Attach Richard Fenn, ſo that you 
bay have him before our juſtices at Meſiminſter, 
n Thurſday next after eight days of St, Hilary ao 
a/ /n Denn, gentleman, one of the attornies 


den our court of the Bench here, 50 l. which were 
per udged to the ſaid John, in our ſame court, be- 
omen our juſtices at Weſiminſter, for his damages, 


oſeculbich he had ſuſtained, by occaſion of a certain 
reſpaſs on the caſe, done to the ſaid John at Weſt- 
later, in your county, whereof he is convicted; 
oe have you there this writ. Witneſs Sir James 


o 4 de mber, 


Jt, Knight, at Meſiminſter, the 28th day of No- 


368 


An attorney 
taken upon A 
ca. ſa, on a non- 
ſuit for coſts re- 
turnable on a 
general return, 


hgld well, 


Why proceſs is 
returnable ats, of 
an attorney on a 
day Certaing 


Attorney of C. P. 
may hold to bail 
an attorney of 
X. . 3 but 
where of ſame 
court, a bill muſt 
be ſiled. 


Where an attor- 
ney of one court 
- ſues an attorney 
of another, the 
privilege of that 
court which is 
poſſeſſed of the 
cauſe, ſhall be 


prefetred. 


that court which was firſt poſſeſſed of the cauſe 


1325. Danſer one, &c, v. Berryman. 


An attorney having ſued by his attachment of 


ed, and before the court. 3 Will. 58. Perrati oy, Rep 


Proteedings by Attornies. 


vember, in the 34th year of our reign. Pay fon, 
ing at the prothonotaries 4d. ſeal yd, 


privilege: was nonſuited and taken in execution for cou 


the coſts upon a ca. ſa. returnable on a general u. he 2 


turn, and held well enough, for the plaintiff had deſe 
no day in court; nor can any advantage be taken ceed 
of irregularity of proceſs without having it return. 20a 


Sc. v. Hlele. 4b 

The reaſon why proceſs both for and againſt an Dl 
attorney is made returnable on a day certain, i; 
becauſe of his daily attendance in court, but this 
attorney is out of court, and in cuſtody in execu. WM to 2 
tion, he has no day in court, and fo cannot 2. | 
tend; and therefore in this caſe he loſes his pri. 
vilege to have this proceſs againſt him returnable be 
on a day certain, bid. be 

Held, That an attorney of this court may for iſ: / 
debt bona fide (but not a note colorably indorſed wil. 


out a conſideration), ſue an attorney of the Kings en? 


Bench by attachment of privilege, and the King's Mich 
Bench attorney would not be entitled to privilege. iſ»: 
But where attornies plaintiff and defendant are WF! 
bath of the ſame ccurt, the proceedings muſt be Hen 
bill, and not by attachment, defendant being in- his 0 
titled to privilege, Barnes 44. Lander one, &. 
v. Cockeyn, | | | 

The defendant being ſued on an attachment of ®GW's: 
privilege by the plaintiff an attorney of this court, 
in an action on the caſe, pleaded his privilege a 
an attorney of the King's Bench, to be ſued only ur 
of that court, to which the plaintiff demurred, ain, 


defendant joined, and judgment was for plaintiff, e o. 


Vide 2 Brownl. 262, Guy v. Reynell. Where ue 
attorney of one court ſues an attorney of another, 


ſhall retain the juriſdiction of it. 2 Black. 1 


9 2120 J 5569 1 
Proceedings againſt Attornies. 


ls 

i An attorney has privilege to be ſued only in the 
Court where he is an attorney, and by bill, though 
* he accepts a bill of exchange. If the plaintiff and 
had tefendant are attornies of the ſame court, the pro- 


meint the ſheriff, though he be arreſted. 2 Black. 


an Rep. 108 5. In this court the bill muſt be filed 
only in term time; contra K. B. 5 Term Rep. 325. 


n Dodfworth v. Bomben. 

When an attorney undertakes to appear and 
plead for the defendant, the court will compel him 
to appear; but a plea muſt be demanded in writ- 
ug. Holiday v. Scot. Cooke's Rep. 65. 

Reſclved, That an attorney of this court may 
te ſued here for any ſum under 405. though it 
be ever ſo ſmall, Gardner v. Teſſop, one, &c. 


n, i 
this 
ecu · 
A- 
pr. 
nable 


for 1 1 Wii. 42. 8 | 

will. If an attorney of this court ſhould be arreſted 
gn King's Bench proceſs, the ſheriff need not 
Ling's (charge him on a writ of privilege; for it is laid 


donn as law and practice, that where a privileged 
perlon is arreſted on proceſs out of a ſuperior court, 
Ide may plead his privilege, (viz. he muſt ſue out 
bis writ, and produce it with his plea), ſub pede 
zi; but if on proceſs out of an inferior court, 
is writ ought to be allowed inſtanter. Rawlins v. 


nlege, 
t are 
be by 
ig its 
„ Ee. 


382 


ceeding muſt be by bill. Nor treſpaſs will not lie 


Muſt plead his 
privilege if ar 
reſted. 


King's Bench. 


ent vy, ane, &c.  Corke's Rep, 2. Vide 2 Black.” 
court, . 103 5. Hs) CNET, 
lege u But in the King's Bench, if an attorney of that 
d oni ure br arreſted by latitat, he may be diſcharged on 
d, ing common bail, 1 Wilſ. 298. 306. But if he 


aintif, 
ere in 
nother, 

cauſe, 


b. Ry, 


de of a different court, he muſt not plead his pri- 
lege. Str. 864. A judge at chambers in K. B. 
bes this on a ſummons. | 

After a verdict, the court will not compel an at- 
ane y to dilcover the place of abode of his client, 
Pr de i not obliged to expoſe his client to be taken 
In execution, Hooper v. Harcourt, 1 H. Black. 
. 534 Barn, 126. 
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How to ſue an 
attorney of this 
court. 


out of the roll of attornies; pay him 15. ; be vil 


The defendant 
to appear, if he 
lives within 20 
miles of London 
or Middleſex, in 
four days, 


No forejudger to 
de entered until 
four days after 
notice in town; 
country, eight 
days. 


ſuch attorney reſides within twenty miles of Lonan, 


notice ſhall be given in ſuch manner as aforeſaid, 


Proceedings againſt Attarnies. 
 Hew 15 proceed, 


. The firſt ſtep taken is, to prepare a bill apziod 
him, which bill is in the nature of a petition, 3 
the prayer of it is to be relieved; and it is only tg 
compel an appearance, and which is to be ingroſſed 
on a treble 14. ſtampt parchment; take it to Wit. 
minſier, and give it to one of the criers, who is to 
call the defendant aloud; that if he does not ap- 
pear ta the ſame, he will be forejudged the court, 
The meaning of which is, that he will be ſtruck 


get it ſigned by the prothonotaries, pay 8 d. pe 
ſheet for the entry, or 25. a count. The crier 
then gives it you back again; annex a common 
bail-piece at the foot of the bill, take it to the ſe- 
condaries office, who will give a rule for the de- 
fendant to appear, pay 44.; file it with the pro- 
thonotaries, pay 4d. | | 
The Court declared, that all bills againſt attar- 
nies ſhould be thrice called in open court ; then 
entered with the prothonotaries ; and a rule being 
given thereon by the ſecondary for the defendant's 
appearance, the bill ſhould be filed in the protho- 
notaries office till the rule-is out, and afterwards 
with the cu/tos brevium. Cooles Rep. C. P. 4. 
Where any bill ſhall be filed againſt any attor- 
ney of this court, no forejudger ſhall be entered 
againſt him upon ſuch bill, for want of appearance, 
if the adtion be laid in London or Middleſex, and 


until four days after notice in writing of filing ſuch 
bill be given to ſuch attorney or his agent, oi left 
at his uſual place of abode, and a rule given fat 
ſuch appearance; and if ſuch attorney reſides above 
twenty miles from London, or the action be laid in 
any other county than London or Middleſex, then 19 
forejudger ſhall be entered till eight days after ſuch 


and 2 rule to appear as aforeſaid; the ſaid days f 
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he excluſive of the day of giving ſuch notice, 
2? H. 11 Geo. 2. Reg. 3 


. . 


Declaration againtt an attorney delivered on Bill to be filed 
joth May 1793, Wi h notice to plead in four days. four days beforg 


FENCES ſo end of term, or 
The laſt day of the preceding term being on the judgment will by 


15th of May, there was not four full days of that irregular, aud ſet 


term for the defendant to plead. For want of a ade. 
plea, . plaintiff ſigned judgment in the vacation. 
On motion this term to ſet it aſide for icregularity, 
on the ground that the notice to plead oupht to 
have been for the fit four days of the next term, 
the court made rule abſolute, Morgan v. Betts, 
me, Cc. Trin. 33 Geo. 3. | Ps. 


In the Common Pleas. | 

Michaelmas term, in the thirty-fourth year of 
the reign of King George the Thicdd, _ | 
To the juſlices of our Lord the King of the Bench. 

Milleſex, (ſſ.) John Denn, by S. L. his attor- The form of the 
ney, complains of Richard Fenn, gentleman, one of bill. | 
the attornies of the Court of our Lord the King of 
the Bench, preſent here in court in his proper per- 
lon, For that whereas (as in other declarations) z 
but inſtead of ſaying, 4 And thereſere he brings 
« ſat,” you ſay, ** fud therefore he prays relief,” 
adding pledges. John Doe and Richard Roe. 
memorandum or minute for the plaintiff is to be 
bled at ſame time on a 25. 6d, ſtamp, | 


In the Common Pleas. 
John Denn, Plaintiff, 2 
and | 


Richard Fenn, gent. one, Cc. defendant. 


Take notice, That a bill was this day filed in The ferm of the 
the prothonotaries office, in Tanfield court, in the nctice, | 
Imer Temple, London, againſt you, as of this pre- 
ſent Eafter term, at the ſuit of the above plaintiff 
eln Denn, in an action of treſpaſs on the caſe, on 
leveral promifes, wherein the plaintitt lays his da- 
mage to 20/.; and unleſs you appear to the ſaid 

| _ bill 
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® Fight in the bill * in four days from the date hereof, you will 

country, and be forejudged the court. Dated the 6th da 

hone 20 miles, November 1793. „ ee 
„ 


| S. U. Atterne ar Plaintif, 
| To Mr. Richard Fenn, 1 . 
the above defendant. 


Bill to de en- No bill ſhall be filed againſt an officer, attorney, 


| ws | gh 1 clerk, or miniſter of the court, to be called in 
es Por court, in order to a forejudger, until the bill be 


actually entered on record, and a number roll ac- 

tually put to the bill. N. T. 21 Car. 2. Reg. 2. 
This rule is difuſed unleſs actually forejudged the 
| court. | 
How to appear. If the defendant appears, he enters it with the 
prothonotaries ; make a note or precipe for that 
purpoſe, pay 3s. 10d. ; then the plaintiff's attor- 
ney delivers a declaration, ingrofſed on treble 14, 
ſtampt paper, to him or his agent; charge on the 
back thereof, as uſual, 4 4. per ſheet, and give rule 
to plead, and proceed as in other caſes, 


In the Common Pleas, 
Michaelmas term, in the 34th year of the reign 
of King George the Third. i | 
Declaration. Middleſex, (ſſ.) Be it remembered, That on the 
The day the Eth “* day of November, in this ſame term, 7cbn Dent 
ball was filed, came here into court, by S. U. his attorney, and 
exhibited to the juſtices of our Lord the King here, 
his certain bill againſt Richard Fenn, gentleman, 
one of the attornies of the court of our Lord the 
King of the Bench, pieſent here in court in bi 
ag proper perſon ; the tenor of which ſaid bill follows 
| 4 in theſe words: To the juſtices of our Lord the King 
not be ſet forth of the Bench, Middleſex, (ſl.) Richard Fenn, I 
in the were- 550 bs 2 the bill to the end, adding pledges 
eee WT”, 
- ov g In caſe the defendant does not plead, you bga | 
judgment exactly as in other caſes ; and your Wil 
of inquiry will be as follows; 


Orange 


Proceedings againſt attornits. 
| 


ſex, greeting: Whereas Fohn Denn, by S. U. his at- 
omey came into our court, before our juſtices at 
ſihninſier, and exhibited to our ſaid juſtices, his 
bill zgainſt Richard Fenn, gentleman, one of the 
attornies of the court of the Bench, preſent in our 


Cid court in his proper perſon, of a plea, For that 


(to the end of the declaration), to the damage. of 
the ſaid John, of 20 J. as it is ſaid: and it was in 


be ſuch manner proceeded in our faid court of the 
IC Bench (go on as in a common inquiry, only make 
2. the return on a dey certain, inſtead of a general re- 
the 


turn). The prothonotaries ſign the writ, ſeal 74.5 


and 10 be ingroſſed on a 25. 6d. ſtampt parchment, 
pay prothonotaries 15. 4d. ficſt count, and 8 d. each 
other; if a ſpecial actiou 4.4. per ſheet. 


tor If the defendant pleads, the iſſue is made up be- How to make op 
14, zoning with the memorandum of the declaration; itfue, if plea of 
jar provided it be of the ſame term the bill is filed; but if ſme term. 
rus 


nut, you muſt get a bill roll of the prothonotaries, 


| {0 the term the iſſue is to be ; pay the prothonota- 
nes 84. per ſheet, then draw your iſſue, which is 
uſo entered on a roll the term in which the iſſue is 


n the Givered, and ingroſs it on a treble penny ſtempt 
* pzper, the form of which is as follows : 
6 an 


here, In the Common Pleas, 

eman, Hilary term, in the 34th year of the reign of 
d the iog George the Third. 

in bi Heretofore as it appeareth in the term of Saint 
pllows Michael laſt paſt, on the 864th roll, it is thus 
; 15 contzined ; Middleſex, to wit, Be it remembered that 
„ Ke, 


n the th day of November, in this ſame term, 
Jahn Denn came here into court by S. U. his attor- 
dex, and exhibited to the juſtices of our Lord the 
King of the Bench here, bis certain bill againſt 
Richard Finn, gen:leman, one of the attornies of 
ve court of our ſaid Lord the King of the Bench, 
Preſent here in court in his proper perſon ; the 

tenor 


Curge the Third, &c. To the ſheriff of Middle Writ of ir. 


the term the bill was filed of; enter the declara- jr of a diffeceat 
ton thereon exactly, and make an impartance over term. 
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The entry of an 
iſſue on a bill 
againſt an attor- 
ney, where the- 
iſſue is joined in 

a term ſuble- 
quent to that ia 
which the bill 


was filed. 
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Prvceedings againſt 
tenor of which ſaid bill followeth in theſe worde; th 
to wit, To the juſtices of our Lord the King of the i 
Bench. Middleſex, to wit, John Denn complains W 
of Richard Fenn, gentleman, (here ſet forth the bill th 
verbatim, and thereupon prayeth relief, &c. pledges ne 


to proſecute Jobn Doe and Richard Roe. Wi 


Imparlance, 
plea, and iſſue. 


That he did not undertake, and promiſe, in man- 


neither, Sc. becauſe as well, Ec. 


: Ique. 


Recor d. 


Ven. & ha. corp. 
jurat. | 


Forejudger for 
want of an ap- 
pearance. 


And the ſaid Richard, in his own perſon, comes 
and defends the wrong and injury, when, Cc. and 
prays leave to imparl thereto here, until Medięſii 
next after eight days of Saint Hilary, in this ſame 
term, and he hath it, Sc.; at which day comes 
here, as well the ſaid Jahn, by his ſaid attorney, z 
the ſaid Richard in bis own perſon ; and the ſaid 
Jobn prays, That the ſaid Richard may anſwer his 
ſaid bill, Sc. and the ſaid Richard, as before, de- 
fends the wrong and injury, when, &c. ; and ſays, 


ner and form as the ſaid Jahn hath above theredt 
complained againſt him ; and of this he puts him- 
ſelf upon the country; and the ſaid Richard doth 
the like, &c. Therefore the ſheriff is commanded, 
that he cauſe to come here, on next after 

twelve, Ec. by whom, &c, and wio 


Charge on the back of the iſſue the ſame as it 
other caſes; and if not paid for on demand, ſizn 
judgment; if paid for, the record is made up ei- 
aQly from tbe ifſue, with one placita, if it is tried 
the ſame term the iſſue is delivered, leaving room 
for another; and in the jurata you call the defend. 
ant exactly as in the pleadings ; the venire, 20d 
habeas corp. juratorum, are to be returnable on 1 
day certain. But it the cauſe is to be tried of: 
different term to that in which the iſſue. is delle 
vered, then there muſt be two placitas. 2 juc 

If the defendant does not appear in due im ln | 
ſign a forejudger, which enables you to ſtrike na bud 
oft the roll, and then he may be ſued as a common br. 
perſon, either by arreſt or ſervice ; for after 3 fore WM fore 
judger he cannot be proceeded againſt by bil: ge UT 


a roll at- prothonotaties, make the entry complete 
| thereon 


thereon, then take ſame to their clerk, with ah in- 


will ſign the forejudger, pay 25.; take the roll to 
the clerk of the warrants, who will ſtrike the attor- 
ney off the roll, pay him 15s, 4d. ; docket the roll 
with the prothonotaries, | 


Of forejudging. 

Forejudged the court, is when an officer of any 
court is baniſhed or expelled the ſame for ſome 
offence ; or for not appearing to any action by bill 
fled againſt him; he therefore loſes his office, and 
is forejudged the court: Forejudicare, interdum eff 
male judicare. Spelm, The defendant will not be 
reſtored, unleſs he pays the debt and coſts, This 
mode of proceeding is only made uſe of in this 
court, 


real Middleſex, to wit, Be it remembered (here copy 
um- the memorandum the ſame as to the declaration, and go 
doth to the end of the bill filed, adding pledges), then ſay, 
* Whereupon the ſaid Richard being ſolemnly 
after 


called, came not, therefore he ſtandeth forejudged 


rom exerciſing his office of attorney for his contu- 
macy, Sc. | 


as IN Pending a forejudger obtained againſt defendant 
 bgn by another perſon, plaintiff ſued him by bill, as 
pe ding privilege of an attorney. Defendant moved 


o ſet aſide the ſecond forejudger, inſiſting that his 
pvilege was ſuſpended by the firſt; and plaintiff 
dught to have ſued him by original in the common 


„ and Wy. Rule abſ. without oppoſition. Vincent v. 
on 4 Willughby, one, Qc. Barnes 3 
d of 1 When the defendant hath made ſatisfaction to 
dell» be plaintiff, he muſt ſummon the attorney before 
; 2)udze in vacation, to ſhew caitſe why he ſhould 
e et be reſtored; and if it appears that the plaintiff 
e hig bah deen ſatisfied, an order or rule will be made 
_— * that Purpoſe for the clerk of the warrants to re- 
eee apy en; ebe. 


| 7 ide 
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cipituy thereof on a 25. 6 d. ſtampt paper, and he 


F ore fudger, 
what. ; 


Forejudgea 


A ſecond fore 
judger cannot be 
zned. 


Reſtoring after 
forejudger in va- 
cation. 

In term it muſt 
be done cn an 
aHdavit in the 
Treaſury cham» 


v 5 
4 
4 
+ 
| 17 
1 * 
i 
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Proceedings on 
attachment for - 
contempt, vide 


Pp. 104» 


An attorney ad- 


mitted ſraudu- 


ently, attach- 
ment #gainſt the 
maſter, 


Attachment. 
To be ingroſſed 
on 2 28. 6d. 
ſtampt parch - 
ment, ſigned by 
prothonotarie:; 
pay 18. 4d. ſeal 
7d.; and at the 


| foot of it put the 


ſubſtance of the 
rule, and ſay, ia 
a cauſe, Denn 
againſt Fenn, 
sent. one, &c, 


mary way, either by attachment, or having thei 


an attorney, and it is granted, then the form 1s; 


| Proceedings againſt Attornies. 
Vide a writ of privilege to an inferior court m ban f 


Inſir. Cler. K. B. 5 edit. 477. 


Proceedings againſt an Attorney | for a Contempt. treat 


In the outſet of this work it has been obſerved 
that attornies are liable to be puniſhed in a ſums 


names ſtruck off the roll for mal- practice, attendec 
with fraud and corruption, and committed againſt 
the obvious rules of juſtice and common honeſty ; 
and he ſhall pay tha coſts thereupon, or ſhall be 
committed. Sti. Pract. Reg. 2, 3. But ſuch at 
tachment ſhall not be granted before a day allowed 
for cauſe to be ſhewn, Mod. Caſ. 16, Vide 
Barnes 77. | | | 

An attorney admitted fraudulently was ſtruck 
off the roll, aud an attachment was granted againſt 
the maſter. 2 Black, Rep. 991. ex parte Hill and 
Hargrave, 3 | 

An attorney forejudged ſuing a writ out in hi 
own name is liable to an attachment. Cowper v 
Sayer. Cooles Rep. 117. 

If the court is moved for an attachment againlt 


follows: 1 

George the Third, &c. To the ſheriff of ii: ©: 
ſex, greeting: Attach Richard Fenn, gentleman, ont 
of the attornies of the court of Common Bench 
ſo that you have him before our juſtices at 4 
minſter on nent after the octave of Saul 
Hilary, to anſwer us of and concerning thoſe thing 
which ſhall then on our behalf be objected to him; 
and have you there this writ, Witneſs Sir Jan be 
Eyre, Knight, at WWe/tmin/ter, the 28th day of N. 155 
vember, in the 34th year of our reign. 

The reaſon why an attachment is not to appei 
and make anſwer to the plaintiff in the cauſe, vp! 
whoſe application ſuch attachment was granted, bub 
to anſwer us, which is to our Sovereign Lord the 


King, is, becauſe it is for a contempt of the 15. 
| | an 


 Proteedings agaiolt Attornies z 


pl the king being ſuppoſed by law to be the founs 
in from whom all juſtice flows, therefore he mult 
nſver the contempt to him; and the fine which is 
oled for ſuch contempt is the king's, and to be 
treated into his Exchequer. ID. ee | 
When an attorney is taken on an attachment for If attorney is _ 


yed F taken on an ats 

W he muſt put in bail before a judge to absent, hawk 

hes yer the contempt 3 the bail enter into a recog- 4g proceed. 8 
„for bim at the return of the writ, to ap- N 
* from day to day, till the court ſhall determine 


ainſt 
5 
1] bg 
h at 
WEL 


Vide 


ucerning the matters objected againſt him: and 

xn motion by his counſel, the court make a rule, 

it unleſs his adverſary exhibits interrogatories 

zinſt him in four days from ſuch rule, he ſhall be 

Warged. : 2 my: Ti * $11 5 | | 
tant Rannington moved for a rule on the Cannot move for 
enffs of London to bring up the defendant, who defendant to an- 
pin their cuſtody, under an attachment for con- — — 
pt, in order that he might give bail to anſwer de in the Fleet» 
terropatories : The Court (as the party was not in go 
bod of the warden of the Fleet ) refuſed the rule, 

ing he could only be brought up by habeas cor- 

ü The King v. Umfreuille, one, &c. Trin. 

bee. 3. FF * = , ; 4 

On a juſtification of bail to an attachment of One day's notice 
tempt, it hath. been held, that reaſonable no- 0 juſtify in this 
is ſufficient, therefore notice on 25th of June, 1 


bruck 
zainlt 
{| and 


in hi 
per Y 


gain k 
1 15 4 
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*. tify on the 26th, was held ſufficient, as the bail 8 

roch in Holborn. The King v. Hall, 2 Black. Rep. 
. e wot 671608 2 
4 Theſe interrogatories muſt be ingroſſed on a interrogatories, 
thing ade 12 d. ſtampt parchment, and ſigned by a bow to be pre 


tant, and filed with one of the ſecondaries ; 


bim; | 
Jun aſter ſuch attorney hath been ſworn before a 
of Ni ge (a commiſſioner will not do J. he is examined 


lch ſecondary, who afterwards makes copies of 
depoſitions for each party, on treble penny 


appea | | 
P? Wat paper, ſeventy-two. words to a ſheet; pay 


>, upot 


ed, but ls per ſheet for copy and duty: and if the pro- 
od ea, to whom the matter is generally re- 
count 3 rd, reports that he is in contempt, the court 

and of Bo commit 


The form of the 
| Interrogatories, 


_ Chancery Lane. 


Attornies not to 
commence an 
ion for fees 
till one month 


after deli of 
their bills, 7 


| commit him to the Fleet; or if he is reported i 


Lord the now King of the Bench, at Wink 


form; and at the foot of them put the jurat, uu 
The above-named James Sibbs was ſwon, d 


make to ſuch queſtions as ſhall be aſked hin, 


Procecdings againſt Attornies; 


nocent, they diſcharge him. If he neglects toy 
pear to be examined, or negleAs attending ty 
court when he is directed to come, the court y! 
order his recognizance to be eſtreated; and if h 
confeſſes any thing material in his depoſiton 
there is no occaſion for witneſſes ; but you ng 
on his confeſſion. | | 


In the Common Pleas. 


Aichaelmas term, in the 34th year dt 
reign of King George the Third, 


Thomas Lee, Interrogatories to be 21 =" 
againſt niſtered to James Sill d An 
James Sibbs, gent. &c. gentleman, one of tie fuſe 
one, &c, tornies of the court of « cer 


touching and concerning a contempt ſuppoledt 
by him committed againſt the ſaid court. 
Here inſert the interrogatories in the conn 
day of 1793, true anſae 

his examination on the above interroguim 
before me, at my chambers, in Serjean l 


Of taxing an Attorney's Bill. 


No attorney of this court ſhall commence B lere 
action for the recovery of any fees, charges, d than 
burſements, until one month after he ſball bart il 9; 
vered to the party to be charged therewith, or leit en 6 
him at his dwelling-houſe or laſt place of abod Ip 

- (that ſo the client may have an opportunity * 
looking into it before he is run to further expence 00 
a bill of ſuch fees, charges, and diſburſements, i * bi 


common legible hand, and in the Eng/i/þ tor! 
(except law terms and the names of writs,) 
words at length, (except times and ſows) 
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ſcribed with the proper gg of ſuch mms. 
And upon application by the party chargeable by Judges to refer 
ſuch bil, — other in that behalf authorized, them to be taxed, 
unto any judge of the court, &c, where the buſi- 

neſs, or the greateſt part thereof in amount .or 

value was tranſaQed, and upon ſubmiſſion of the 

party, or other perſon authorized as aforeſaid to 

py the whole, that upon taxation what fhall ap- 

pear due to ſuch attorney, the judge, &c. is re- 

quired and empowered to refer the bill, and the 

whole of ſuch demands thereupon, (although no 

ation be depending touching the ſame,) to be 

taxed without any money being brought into court. 

And if the attorney, having due notice, ſhall re- 

fuſe to attend ſuch taxation, the officer may proe 

ceed ex parte, (pending which reference no action 

tall be brought, ) and upon ſuch taxation the party 

ſhall forthwith pay to the attorney the whole that 

ſhall be found due, and in default be liable to an 

attachment, or proceſs of contempt, or other pro- h 
cexdings, at the election of the attorney. And if If it appears he 


5 © won ſuch taxation it ſhall be found that ſuch at- hes SO: 
el torney has been over-paid, then the attorney ſhall ?“ ** 
im [forthwith pay to the party all ſuch money as the of- 


icer ſhall certify to have been ſo overpaid ; and in 
default, hall _— manner be liable to attach- 
nent, or proceſs of contempt, or other proceeding, 
i the eleQion of the party, And the court is to 
award coſts of ſuch taxation, according to the event 
J thereof, viz, if the bill taxed be leſs by a /ixth part if leſs than = 
than the bill delivered, the attorney is to pay the _ Vo” 
aſs; if not leſs by a ſixth part, the court at diſcre- ff not leſs, the 
enden dall charge the attorney or client in regard client to pays 


f 0 the reaſonableneſs or unreaſonableneſs of the 

unity bil, 2 G00. 2. c. 23. 7. 23. 

xyen® Nothing in the ſaid a& contained ſhall extend to Not to extend to 
ente, i088” bill of fees, charges, and diſburſements, due 2 bill of fees 


om any attorney or ſolicitor to any other attorney eitor — 


,) ad a lolicitor, or clerk in court, but that every ſuch other, 
a)) f ne y, ſolicitor, or clerk in court, may uſe ſuch 
ey for recovery of his fees, charges, and diſ- 
P P 2 burſements, 
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burſements, againſt ſuch other attorney or ſolicits 
as he might have done before the making the fa 
568. 12 600. 2:4. 23: 6 - 

A bill may be wrote with ſuch abbreviation x 
are commonly uſed in the Engliſh language. ii 
ſeft. 5. Ray v. Fackſon. Pract. Keg. 37. 


Bill for convey- An attorney's bill for conveyancing only, is not P 
ancinge liable to be taxed otherwiſe than by a jury upon: 5 
W 


quantum meruit. Hillier v. James. Barnes l. 

Not to be taxed Nor is it to be taxed after inquiry executed, Prad. 
Ater inquiry. Neg. 38. Clarke againſt Taylor, 

If dead, If an attorney is dead, and his adminiſtrator de 

livers a bill, it need not be ſigned, Griffith, an. 

v. Squire. Cooke's Rep. 58. So an executor, Thi, 

But the K. B. make an order for taxation, thou 

this caſe is contrary. _ | 

Bill not ſgned. A bill not ſigned by the attorney is not liable w 

be taxed. Ellifon v. Kirby. Cooke's Rep. 60. 


After 3 Attorney's bill after a bond given five years al * 
tiven. vouchers delivered up, not to be taxed. In chan 
45 v. Carter. Prafi, Reg. 37. Cooke's Rep. 10 de! 

g. C. 5 ES 4 


Allowed tke An attorney was allowed the coſts of taxing bi 
Coſts, bill, where only a ninth part is taken off, Hf 
| v. Dixon. Cooles Rep. 78. + 
Not to be taxed If an attorney's bill has been delivered a mont 
. colin and not referred for taxation, the defendant (in # 
*  aQion brought againſt him) ſhall not be permitte 
to queſtion the reaſonableneſs of the items, at »j 
| prius, nor before the ſheriff. Doug/. 198. 
But may before But it may be referred to be taxed before plea 
pin. interlocutory judgment. 1 
Jow to obtain a If an attorney refuſes to deliver a bill to bis clin 
kill. ſigned, he may take out a ſummons in one of it 
' cauſes in this court for that purpoſe, before 
judge; if he neglects attending three ſummonſ 
the judge will on affidavit of the ſervice bein 
made, and the attendances thereon, grant an ot 
ex parte for him to deliver his bill in a reaſons 
time; and if he makes further default on his be 


ing ſerved with the order, on affidavit of * 


* . * * ” 
* 811 . a "fs 8 7 
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vice perſonally, and ſhewing the original, an attach- 5 
ment of contempt may be moved for. If a bill is if gels ered, how 
delivered ſigned in the firſt inſtance, or in purſu- to get it referred 
ance of the order, then you apply to a judge for a for taxation, 
ſummons to ſhew cauſe why it ſhould not be re- 

erred to one of the prothonotaries to be taxed z and 

if he attends and the judge ſees it reaſonable, he 

will grant an order of courſe; but if the attorney 

does not attend, there muſt be three ſummonſes 

taken out, and affidavit made of the ſervice and | 
attendance thereon, before he will grant an order - 
tx parte: when the order is made, a copy is ſerved, 

with the prothonotaries appointment thereon to 

ux; and in caſe he does not attend, there muſt be 

three appointments before he can proceed ; and 

on affidavit of ſuch ſervice and attendances being 

tendered to the prothonotary, .he will tax the bill 

tu parte, 


nd V B. The client muſt undertake at the judges 
4 chambers to pay what ſhall appear to be due on 


the taxation, or you muſt do it on your own ac- 

count, SEEN) 

The length of time in either court, for the taxa- The time for 
tion of an attorney's bill, is not ſettled after paid; pen _— 
but it muſt be within @ reaſonable time, and alſo it i it got lc. 


g paid is not ſets 
muſt appear to the judge in ſuch caſe, that there tied. 


we great overcharges, or he will not grant an order. 
fide my Inſtr. 5 ed. 480. K. B. | 


Proceedings againſt Peers and Members, 


lea | 
The practice in this court hath been, to ſue How to proceed. 

clien inn of this realm, as alſo members of par liament, by Vide p. 231. 

of 11 wignal bill and ſummons; therefore if either are to 

fore be ſued, draw a bill, (ingroſs it on a treble 14. 

voce fump: parchment,) get it ſigned by the prothono- 

bein wies, (pay 8 d. per fheet), file ſame with the 

z ode acer of the county where the venue is laid, (pay 

oni 14.) make out a writ of ſummons, and ingroſs it 

js 0 Ma 25, bd. ſtamped parchment (pay ſigning 84. 


fer /teet, ſeal 7 d. ſummons from the ſheriff 28. 4d: 
c 
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Appearanee, 


Suite may be 
proſecuted 
agaigſt peers, 


| officer 58.); if he does not appear in four day: oy 


return be that the ſheriff has given notice to the 


. ries, and give ſame to the ſheriff to levy the iſle 


memorandum is to be filed with a 25. 64. ſtamph 
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n an! 
dmir 
nente 


reat 
defendant), take the ſummons and diſtringas to the { the 


filacer, and pay 8 d. per ſheet ſigning, ſeal 14 ine | 
warrant 23. 4d. officer for levy 10s.; the ſhaif a" 
on the firſt diſtringas levies 40s.; on the ». arlial 
turn day call for a return of ſame; when he hy „ or 
returned it, no appearance being entered, you then parliar 
iſſue an alias, and move in the treaſury chamber wiec 
Weftminfler, before the fitting of the court, to i- nd by, 
creaſe the iſſues; the judges will increaſe the i. 
ſues to the value of the debt and coſts, if the debt 
be but ſmall. Draw up the rule with the ſeconds 


the return of the writ, procure a return there 
from the ſheriff, then ſue out a diftringas (if the 


with the alias diftringas, pay 5s. 

If there be occaſion for a third diftringas, then re it 
proceed by getting a return from the ſheriff as b. en; 
fore; move the court for increaſe of iſſues alſo 2 
before, and ſo on to a fourth, if the whole amount 
of the debt and coſts are not returned and no 1 
pearance. If you have ſufficient, then move to {el 
the iſſues. | 

Appearance. 


A peer or member has four days to appear to lt 
writ of ſummons, after the return day of the wilt; 
and in default, a diſtringas iſſues ; if there be a di. 
tringas, then he muſt appear on the return day; 
in default, an alias iſſues; and if he does not 25. 
pear on the return day, a third diſtringas iſſues. f 
he appears, he does it as in common caſes, with tit 
filacer of the county where the ſummons iſſues, and 


And after a levy of diſtringas's on him, he may ih- 
ply on entering his appearance, for the iſſues to be 
returned him by the ſheriff, which a judge will c 
der, on his paying the coſts of the contempt, 4 
putting the plaintiff in the ſame ſituation. 

By Stat. 10 G. 3. c. 50. Any perſon ſhall 20. 
may commence and proſecute any action or füt 
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n any court of record, or court of equity, or of &c. and their 
imiralty, and in all cauſes matrimonial and teſta- frvants. 
mentary, againſt any peer or lord of parliament of 
at Britain, or againſt any of the knights, &c, 
if the Houſe of Commons of Great Britain, for the 
ime being, or againft their or any of their menial 
anti, or any other perſon intitled to privilege of 
liament ; and no ſuit, action, &c. ſhall be ſtaid, 
y or under colour or pretence of any privilege of 
zrliament 3 provided that nothing ſhall extend to The perſons of 
bject the perſon of any of the nights, citizens, Peers, &ce 2 
nd burgeſſes, or the commiſſioners of ſhires and burg hs NT ONO 
f the Llouſe of Commons of Great Britain, for the 
ime being, to be arreſted or imprifoned, upon any 
ich ſuit or proceedings. Sec. 2. | 
N. B. Servants of peers and members of parliament Their ſervants 
e, by this act, deprived of every privilege they to be ſued 
ercintitled to from their reſpective lords and maf- mon perfonts 
en; and therefore may be proſecuted and arreſted 
common perſons, h 


n the Common Pleas, 


| Michaelmas term, in the 34th year of the reign 
King George the Third. 


Ta the juſtices of our Lord the King of the Bench, 


Midaleſer, to wit, Fohn Denn, by S. M. his at- The form of a 
on complains of R. Earl of V. in a plea of bill *gainft a 
tals on the caſe; For that whereas (as in a 

amin bill, according to the nature of the we ), and 3 e- | 
ttefore he brings his ſuit, &c. (leaving out the ſtamp to be 
rd; in the common concluſion, ** craftily and ſub- filed. 

lilly, to deceive and defraud the ſaid John;“) then 

And hereupon the ſaid John prays proceſs of 

Lord the King, according to the form of the 

tute in ſuch caſe made and provided, to be made 12 & 1y W. 3. 
him thereupon 3 and it is granted to him, &c, © 3» { 4 
«dyes to proſecute, John Doe and Richard Roe, 
be ſixteen peers of Scotland, by Stat. 5 Ann. 

5. have the ſame privilege which the peers of 

and have; alſo all the reſt of the peers of 

„ Scotland 
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The chriſtian 
name and title, 


N. B. Put the 
term. 
Bill againſt a 
member, 


If an Iriſh peer, 
how to ſtyle him 
if in parliament, 
otherwiſe he is 
not protected. 

2 Iaſt. 4% 


Proceedings againſt Peers, &c. 
Scotland have ab the privileges of the peerage of 


England (except voting in parliament). 4 Buy com! 
Abr. 229. | the | 
If defendant be a duke, deſcribe him thus: immi 
« Complains of C. Duke of B.; and fay in all the ceed: 
counts, “The ſaid duke was indebted,” inſtead of be d 
the ſaid C.“ In the ſummons and diſtringas, eil Com. 
him C. Duke of TC 
It was objeRed in error, that this court could not Sum 
hold plea againſt a member by bill ; but it was hell G 
it might, and the judgment of C, P. affirmed, Tot 
Orr. 734. 355 nb 
The bill againſt a member, is a complaint in nne 
writing, deſcribing the defendant as having priii- mand 
lege; and concludes with praying proceſs to he he b 
made according to the form of the ſtatute of 12 U 10 
13 W. 3. c. 3. ſ. 2. 5 1000 
| morr 
To the juſtices of our Lord the King of the Bench, uſe 
Middleſex, to wit, John Denn, by S. U, his . AY ple 
torney, complains of Richard Fenn, Eſq.; having caſe; 
privilege of parliament, in a plea, that he render 1 
to the ſaid John 1007. of lawful money of C. be © 
Britain, which he owes to, and unjuſtly detaing Jabn 
from him; For that whereas (as in other ſe): and | 
And therefore he brings ſuit, &c. And hereupon Witt 
the ſaid Fohn prays proceſs of our Lord the King, I Nn 
according to the form of the ſtatute in ſuch cal the 1 
made and provided, to be made to him thereupon: te 
and it is granted to him, Sc. Pledges to pro AN en 
cute, John Doe and Richard Roe. | | 
N. B. Leave out the words, ** craftily and ſub- N 
tilly, &c.” in the common concluſion, 1 
If the defendant be an Jriſb peer, and a membet l 
of the houſe of commons here, deſcribe him thus: and | 
James Connolly, Eſq. ; commonly called, James It 
Lord W.;“ and inſtead of James, ſay, * the jail BN du 
& James Connolly ;”” but the words,“ Having into 
« vilege of parliament,” ate not to be omitted, be. ſenn 
cauſe the peers of that kingdom are conſidered only plain 


as commoners in this. | 
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The privilege of a peer of this realm or Scotland 
commences from the writ of ſummons or date of 
ihe letters patent; and the privilege of a commoner, 
immediately upon bis election. If defendant ſuc- 
ceeds to a peerage after arreſt, he will, on motion, 


te diſcharged. Vide D 


Com. 165. 


Summons againſt a Peer, 
Gerge the Third, &c, 
To the ſheriff of Middle- 
ſe, greeting: We com- 
mand you, that you ſum- 
mand R. earl of J. that 
he be before our juſtices 
ut Meſiminſter, on Wed- 
wſday next after the 
morrow of Al Souls, to 
aſwer to Jahn Denn of 
a plea of treſpaſs on the 
Gale; For that whereas 
lu the end of the bill), to 
the damage of the ſaid 
Jun of 50 J. as it is ſaid; 
and have there this writ. 
Witneſs Sir gon Eyre, 
Knight, at Weſtminſter, 


the 19th day of June, in 


the 33d year of our 
reign, | 


ougl. 45. Vide 1 Black, 


The like again/l a Member. | 


George the Third, &c, 
To the ſheriff of Midale- 
ſex, greeting: We com- 
mand you, that you ſum- 
mon Richard Fenn, Eſq. 
(having privilege of par- 
lament), that he be be- 


fore our juſtices at Weſi- 


minſter, on, c. to an- 
ſwer to John Denn in a 
plea, that he render to 
the ſaid Fohn 800 l. of 
lawful money of Great 
Britain, which he owes 


to, and unjuſtly detains 


For that 


from him; 


* l 

3 
There may ĩſſue 
a teſtatum ſum 
mont into 
a not her county, 
if goods, & c. 
cannot be dife 
trained in the 
county where the 
venue is laid. 


whereas (to the end of the 


bill). to the damage of 
the (aid John of 100 l. as 
it is ſaid; and have you 


there this writ. Wit- 


neſs, c. 


N. B. Make a præcipe for the filacer. 
There need not be fifteen days between the teſte 


and return, 


leis ſaid in the books that a ſummons and di in- 


4e ſhould ſtate the whole bill, 


But on looking 


Ito the / entries, I find no ſuch thing. The 
Junmons and diſtringas there ſtate “ 10 anſwer the 


lantiff in a plea of treſpaſs on the caſe,” or 


as the 
nature 
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Diſtringas, 


N. earl of Y, 
by all, 
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nature of the action is, which is ſufficient notice i 
defendant to compel an appearance in my humbt 
opinion; for no advantage can be taken on this 
proceſs in pleading, and an appearance cures the 
defect. It may be urged as a hardſhip on the 
filacer as he is paid 8 4. per ſheet for ſigning the 
proceſs, but in anſwer to this, if the fee for . 
whole is legal, he may be paid for the whole length 
of the declaration. The ſhort forms are uſed in 
the K. B. by original, | | 
George the Third, &c. To the ſheriff of Mi. 
dleſex, greeting: We command you, that you dil. 
train Richard Fenn *, Eſq. ; (having privilge of 
parliament ), by all his Jands and 'chattels in your 


bailiwick, ſo that neither he, nor any one through 


No time is li 
mited between 
te ſle and return, 
as theſe writs 
are for con- 
tempts. 


Court may order 
the iſſues to be 
ſold, &c. 


him, put his hands thereon, until you ſhall have 
other command from us; and that of the iſles 
thereof you anſwer to us, ſo that he be before our 
Juſtices at Weſiminſter, on next after 
to anſwer to John Dem ina 

plea, that he render to him 800/. which he owe 
to, and unjuſtly detains from him; For thit 
whereas (to the end of the bill) to the damage of the 
ſaid John, of 20. as it is ſaid, and to hear judy: 
ment thereof, for his many defaults; and have 
you there this writ, Witneſs Sir James Ey, 
Knight, &c. at We/lmin/ler, &c, 

Make a præcipe for the filacer in common forn, 

The court may order the iſſues levied from time 
to time to be ſold, and the money ariſing thereby 
to be applied to pay ſuch coſts to the plaintiff a 
the ſaid court ſhall think juſt ; and the ſurplus to 
be retained, until the defendant ſhall have #p- 
peared, or other purpoſe of the writ anſwered, pro- 
vided when the purpoſe of the writ is anſwered, thit 
then the ſaid iſſues ſhall be returned; or if ſold 
what ſhall remain of the money ariſing by ſuch 
ſale ſhall be repaid to the party diſtrained upon. 
10 Geo. 3. c. 50. /. 3, 4. 

That obedience may be enforced to any rule of 
his majeſty's courts of K. B. C. P. or Exch. * 

13 
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rſs infinite, in caſe any perſon or perſons, inti- 
ed to the benefit of ſuch rule, ſhall chuſe to pro- 
ed in that way, ſe. 5.; and the laſt clauſe ex- 
nds them to Scotland. 


2 {f the defendant neglects to appear on the return 
th y of the diringas, a return thereof muſt be got 
neth am the ſheriff, who returns iſſues of courſe to 


05. ; pay 25. upon which you ſue out an alias in 
- lame manner as the former, and a third, if ne- 
ſy; then the plaintiff may move in the trea- 
j upon the production of the return of the firſt, 
d increaſe the iſſues, which the court may order 
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q perſon entitled to privilege of parliament, by 


If he neglecis to 
appeat. 


4 diſcretion ; the rules are drawn up at the ſecon- 
ug aries; ſerve ſame, and at the ſame time * few 
have the original rule. If the defendant appears, you 


jay, upon the following affidavit, move the court 
Ir a rule to ſhew cauſe, ** why it /hould not be re- 
ferred to one of the prothonotaries to tax the plain- 
lf 's cofts, of and occaſioned by the writ of diſtrin- 
pas and alias diſtringas iſſued in this cauſe to the 


2 feriff of Middleſex, and alſo the coſis of this appli- 
the cation to the court, and why the ſaid ſheriff ſhould not. 
"Y te directed to ſell ſo much of the iſſues levied by bim, 
** ' by virtue of the ſaid writs, as will be ſufficient to 


' arſwer the ſaid ceſis when taxed, and why the ſaid 
eri. ſhould not, with the monies ariſing from ſuch 
ſult, pay to the plaintiff or his attorney ſuch caſts, 


orm. 

nol ond return the reſidue 4 the ſaid iſſues to the de- 
reby ' fendant, purſuant to the act of parliament in that 
* behalf lately made and provided.” 


Give the affidavit to a ſerjeant; fee 10s. 6g. to 
ove; draw up rule with the ſecondary, pay 
ji. bd. ; ſerve copy on the defendant's attorney, 


to- 
1 dale athdavit of the ſervice, and of /hewing the ori- 
old, , give brief to a ſerjeant; fee one guinea 
ſuch E make it abſolute, then draw up rule abſo- 
pon. e, and get an appointment with the prothono- 
to tax; ſerve copy of rule and appointment 
e of dd when the coſts are taxed, the ſheriff, on pro- 
ink ting the allacatur and rule, will pay them, or 


How to proceed 
on this rule, 


you | 
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you may move the court againſt him for an Miſe"! 


* 


1 5 tachment. | 
Affidavit nf A. B. of, &c. Gentleman, attorney for the pia. eed 
for the ſale of tiff in the aboye cauſe, maketh oath. and ſaith, ilue 
the ifſues. That the plaintiff's cauſe of action is for work an f 
labour done and performed by the plaintiff for the jon, 
defendant, and for materials found and provided by conti. 
the ſaid plaintiff for the defendant, and that H ei 
ſaid defendant was duly ſummoned by the ſheriff Here 

Middleſex, by virtue of a writ of ſummons iſſuing 

out of and under the ſeal of this honourable cur N, 
returnable on next after 15 po 
paſt, to appear in this honourable court, at the ſut gn 
of the ſaid plaintiff, as appears to this deponent by nine, 
the return on the back of the ſaid writ of ſummon; N 
made by the ſaid ſheriff of Middleſex, and that the ine 
ſaid defendant not appearing to the ſame within CP ; 
the time limited by the rules of this honourable": 
court, a diſtringas againſt the defendant's good: of th 

iſſued, on which the ſaid ſheriff of Medi | 
cauſe to be levied and returned 40s. iſſues; and feln 
that the ſaid defendant not appearing to ſuch f © 
diſtringas, an alias diſtringas iſſued on the uae tl 
day of inſtant, returnable on bill b 
next after on which the ſaid (herb, m. 
by virtue of a rule of this honourable court, levied ey 
5 and returned iſſues to the amount of 501. n 
Difreſs ad ia. If the defendant does not appear, you muſt cot- 12 
finitum, tinue diſtraining him till he does, and move to ſel i 
the iſſues for the coſts as before directed. | iſch 
If he appear, When he appears, then deliver a declaration i dare 
chen declare. the ſame manner exactly as againſt an attofneſ, * 
with a memorandum of the day the bill was file BU 
and a copy of the bill, adding pledges to pio. 15 


| ſecute. p. 572. 
Want of a con. Proceedings by bill againſt a member which u 
tinvance in the of Faſter term lal, and in Trinity term laſt be 


— 1 pleaded the general iſſue, whereupon iſſue 1 


entered at any joined that term; the paper book of the iſſue has 
ume on the roll. been delivered, whereby the whole proceedings i 


4} this cauſe appear to be of Trinity term without 20 
| continudict 
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mtinuance from Eaſter to Trinity, or any alias 

unt patet; which is irregular ; this being a pro- 

ceceding by bill of Eaſter term, Moved, that the 

fue as delivered be ſet aſide for this iregularity. - 

On ſhewing cauſe, court ſaid, this is a nice objec- 2 Vent. 6g. 

ion, it is a mere matter of form, and we think the 

continuance or alias prout patet, are not neceſſary in 

the iſſue paper, it may be entered at any time on 

theroll, Rule diſcharged. Willes v. Mood. 2 Wilſ. 

103. M. 4 Geo. 3. A | 
V. B. Formerly peers, members, and bodies Cannot caft an 
xporate, &c. uſed in perſonal actions to caſt an eſ- eſſoiga. 
ion, but now it is become obſolete, and deter- 

mined that it will not lie. Cooke's Rep. 8. Symonds 
, Moyer, &c. of Totneſs, The ſame law deter- 
ined in K. B. 2 Term Rep. 16. 2 Str, 1194. 

& Pratt, C. F. in 2 Will: 164. ſays, That caſting 

eſoigns was a very obſolete practice, and a great abuſe 

of the law, being an unneceſſary delay of juſtice, and 
5 not be caſt by an attorney, Anſon v. Jef. 

frrſan, | | 
Peers and members are bound to plead within When to pleadz 

(de time allowed to other defendants, and if the 
bill be not filed four days before the end of the 

m, they are entitled to an imparlance; provided 

ldey appear within the proper time, viz. four days 
er the return of the writ of ſummons ; and the 
lt of the proceedings are as in common caſes, 


If a commoner, held to ſpecial bail, moves to be To be diſcharged 
On a common 


iſcharged on a common appearance, the court wil 

grant a rule to ſhew cauſe on an affidavit only, . 
ut on attendance of the clerk of the crown, or his writ muſt be 
Geputy, with the ſheriff's return, then they will? — 

Aer the rule to go. 2 Black, Rep. 788. Fenwick 


"A 
* 


4 > 
2 1 , x OO r " 
. * 2 7 E 2 1 . o_ i: \ 
7 2 0 REED 5 me - 5 — - 
ay * — : 3 g == - 48 , 2 a . - 
W BN nw Y 4 „ 4 . — : - — — 2 - KC" « & N 8 . - 
OT OTE ES Wat dtd D g a bo I at r — WEE D - : 0 ? * 4 - 
8 . 2 * . es Tens” 2 2 2 Cs Ons WIR — 8 THE. goon = 7 n e ee ei ogactt FF ACE 4 Aa ACS. oe r . we it WIE N 2 , 
\ / OTE en a fy „ * 3 * e. K N by has! 1 pM. 4 5 24% Ev ” 6 3 « * 22 , 4 n / err >. RS oe W 2 4 * 
e er — : S ran Apis a a4 -c * of Dogan = EDEN TE Wenn F 2 eg — 5 q * 1 3 e . 7 l 1 e F A ters DT Sn fon * 
Pg: ada ety — * 1 . : 


E TTTY 
WEE ROE 
PLES $4.8 
2 as dt 6 4 
3 5 
Pg £ ning 


— > 3; 2 N 
. 
— 


K 8 «22: whe n 
2 3 8 ef rea. 82 r 
r 
* PN Oe n 8 
I" 8 - „* . 2 


© 4 BOP 


{ 590 1 


| | from 
: = OE Lor is 
- Proceedings to Outlawry, Ml. 
| | | and! 
F the defendant is out of the kingdom, or il by th 
ſconds from being taken, the plaintiff an 1 
proceed to outlawry againſt him, withe 
In what cafes it It GERD only lay for treaſon and felmy; b tering 
33 la, and now by the ſtatute 19 Hen. 7. c. 9. * Procel ble 
„nat now. ( outlawry may be ſued, as well in a&ion; when f Tn 
& caſe, as in ations of treſpaſs or debt.“ ||, 1 0 
25 Ed. 3. c. 17. But lies in no caſe but wher d; 
| capias lies. 2 Roll, Abr. 76. = 
Outlawry in Outlawry, in civil actions, is conſidered as in H 
civil action. nature of civil proceſs, to compel an appearance: T 
the ſuit ; or, if after judgment, to procure ſataa 
tion, The forfeiture, though nominally to f "= 
King, yet in truth goes to the plaintiff tou 
payment of his demand, If the outlaw appear, | ſh 
pays all the coſts, puts in ſufficient bail, and dv ack) 
all he can to put the plaintiff in as good a ce fh 
tion as he would have been in originally; or, ie fl. 
judgment, the outlaw pays the debt and is, ti il R 
court reverſes the outlawry upon motion, with he 
any writ of error. 2, | In ſhe 
If the action be laid in London, it is (aid the r the 
| fendant will be ſooner outlawed than in audi be w. 
county, in regard that between the teſte and ret nt 4 
ö of the exigent there muſt be five county dif ma; 
f which are held every month, and the hin, 
London, which anſwer the county days, ate he ; 
; |. every fortnight, 
g The method of This mode of proceeding is uſed as well wit! But 
| 3 bow in an action againſt two, the one is arreſted, Me 
5 | f the other cannot be found, for you cannot dec “ ;r 
ſeparately, therefore the other muſt be oulla Ker g 
: and in order to take care that the bail of the ot fiat 
not diſcharged at the end of the ſecond term of ei. 
return of the writ; get a rule to declare 924 wing 


him, ſerve it on his attorney, and continue ſo 5 


oF 
i 


P ccc 
. 8 ——— 


Com term to term till the other comes into court, 

Loris outlawed. | | 

There are two ways to proceed to outlawry in Two ways 8 
this court, the one by original guare clauſum Fregit, Piocceding. 
1nd the other by ſpecial original, If you proceed 

by the Fey, the defendant may, after he is returned 

wutlawed, and the exigent filed, reverſe the ſame 

without bail, he paying the plaintiff's coſts, on en- 

tering of a common appearance. Barnes 324. 

(bly, Eſq. v. Stockwell and another. 

The original muſt be teſted after the cauſe of ac- Original when 
jim accrued, and have fiftzen days between the teſte *9 be teſtea. 
and r2turn, as alſo the capias, alias, and pluries. 
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Hau to proceed upon the original ua, clauſe fregit. 


To proceed upon the common original guare, &fc, How to proceed 
nike a præcipe for the ſame, take it to the filacer, Pon 4 original. 
ho will beſpeak the original, and make out a ca- fu 
1a, aliar, and pluries (provided your cauſe of ac- 

jon has accrued time enough to zeſte your original Memorandum 
ack), ſign and ſeal them, then leave them with 2 64. 

te ſheriff for a return of 97 eſt inventus; call on a 

e filacer in the mean time for the original, who 

nll procure it for you: get that alſo returned nihil 

j the ſheriff, When the pluries is returnable, call 

In ſheriff for ſame z then file a warrant of attorney 

vr the plaintiff, and take the pluries to the clerk of 

de warrants, who will mark it (pay filing war- 

nt4d.), Then an exigent and proclamation is to 

made out as after, | 


i be Hr by ſpecial original Writ and Bail, 


But if you mean to hold the defendant to bail, How to proceed, 
ed, uke an affidavit of the debt (which muſt amount to if you are to 
Ol. or upwards, and be ſworn before a judge, or the ya 
tl wer of the county where the venue is, and filed with | 
one hacer), prepare præcipe for a ſpecial original, 


n of 188P'"crein you are to ſet forth the degree, profe/ſon, or 
wm Nan of the defendant, together with the rown or 
o l N SE 


hamlet 8 


. 
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Præcipe for ſpe- 
cial original. | 


A memorandum 
or minute is to 
be delivered to 
the filacer on a 
25. 64. ſtamp for 
the plaintiff, 


curſitor's fee, and make out the capias and al 


Dutlawry. 
hamlet, place, and county, in which he is, or was dh 
ver ſant; thus, . 

Middleſex, to wit, If Richard Fenn make you fe 
cure, Cc. then put by ſureties and ſafe pledge 
John Dann, late of Wejiminſeer in the fi count, 

ofier, that he be before our juſtices at aſinuſai ren 
on the morrow of All Souls, to ſhew, For th 
whereas [here ſet forth the whole declaration]. Whete 
fore the ſaid Richard ſays he is injured, and bail 
ſuſtained damage to the value of 100. as it i 
ſaid, &c. | 

Take this to the filacer of the county where tie 

venue is laid, who will receive the King's fine ar 


which he ſigns, (pay 8 d. per ſheet, ſeal 5 d. each, 
leave them with the ſheriff for a return of am; 
inventus; alſo call on filacer for the original, ax 
get that returned with the ſheriff, When thel 
writs are returnable, get them from the ſherif 
office, then take them to the filacer, who vi 
make out the writ of pluries, ſeal it, take it to 
warrant of attorney office, with the plaintif 


warrant of attorney, the clerk marks the writ, j vurts 


Teſte and return. 


Warrant of at- 
torney . 


No pluries ca- 
pias received, till 
Kamped by the 
clerk of the 
Warrante. 


duly filed. Rule Hi. 2 & 3 Jac. 2. 


44, You will then leave it at the ſheriff's din tc 
for a return, and afterwards apply for the return, 
N. B. The capias bears teſte on the quario i 
poſt of the original; the alias, the quario dit f 
the capias; and the pluries, on the guario die me 
the alias; and each writ is to have fifteen days 
tween the teſſe and return. e 
The form of the ſpecial capias is in my 1 
Cler. K. B. 5 edit. p. 498, 499. 
Middleſex, (ſſ.) Richard Fenn puts in his pla 
8. U. his attorney, againſt John Denn, late oß &. 
boſier, in a plea of treſpaſs on the caſe. 
No exigenter ſhall receive any pluries copid! | 
order to make an exigent or proclamation there! 
before the ſame be ſigned or ſtamped by the cle 
of the warrants, or his deputy, to the end it 
appear that the - warrants of attorney therein 


Ey 


Every attorney ſhall file his warrant of attorney Warrant of at- 
of the term wherein any exigent is awarded, upon _—_ to be filed 

a ame term with 
pain of 40 3. ſuch warrant to be filed upon or before che exigent. 


the eſſoign day of every Trinity Term, and within 


1 twenty-one days after the end of every other term. 
. EK. 14 & 15 Car. 2. 


After the pluries is returned by the ſheriff, take it Where to takg 
dthe exigenter, Mr. Meddowcroft, who will there- the glurics 

a make out an exigent and proclamation, which | 

et ſealed; take the exigent to the ſheriff's office, 

{in Middleſex, or to the ſecondary's office, if in 

nd", and leave it there to be perfected, and the 

roclamation you ſend down to the ſheriff of that 

wit, wherein the defendant is named in the writ, 

w bim to be proclaimed, whether it be a county 


aatine, or other franchiſe in England or Wales. 


thel 1 Elz, Ce Jo | | 

nf The exigent is to bear teſte on the quarto die po 

* the plaries capias. 5 OO 

ot The exigent requires the ſheriff to cauſe the de- what the erl. 


ddant to be demanded or exacted in five county gent and procla- 
duns ſucceſſively, to render himſelf, and if he does, n eee 
ſen to take him, as in a capias; the proclamation 
m pmmands the ſheriff of the county wherein the 
19 6 ſendant dwells or laſt dwelt, to make three pro- 
mutions thereof, in places the moſt notorious, 
id moſt likely to come to his knowledge, a month 
fore the outlawry ſhall take place. 6 H. 8. 
4. 3Eliz. c. 3. This laſt writis to bear zeſte, 
0d return, the ſame as the writ of exigent. f 
Where any exigent ſhall be awarded, a writ of Three proclamaz 
Xlamation ſhall be made out of the ſame teſte tions (hall be 
of, n of the writ of exigent, directed to the ſheriff wag 
the county where the defendant at the time of wherein any writ 
exigent awarded ſhall be dwelting, which writ of exigent ſhall 
here ?76clamation ſhall contain the effect of the ſame v ec 
e dae; and the ſheriff io whom the prociamation and return as the 
it w ul be directed ſhall make three proclamations, Viz, exitent. 
ein in the open county court; one other at the general 
"ler ſeſſions of the peace, in thoſe parts where the 

Q q ; defendant, 
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$94 - Outlawry, 


' defendant, at the time of the exigent awarded, Aal 
. duelling; and one other one momh at leſt life 
the quint, exa&?. by virtue of the writ of exigent, 1 
or near the moſt uſual door of the church or chapel 


of that town or pariſh where the defendant ſhall WR 

- dwelling, at the time of the exigent ſo awarded: the 

and if the defendant ſhall be dwelling out of any ſha] 

pariſh, then in ſuch place as aforeſaid of the de 

in the ſame county, next adjoining to the place d 1 

the defendant's dwelling, and upon a Sunday imme- 1 

diately after divine ſervice and ſermon, if l 

there be, if none, then after divine ſervice. All vo 

lawries pronounced, and no proclamation awardd al/ac 

and returned according to this ſtatute, are wil, if 

___- __ " Ofat. 31 Eliz. e. 3. |. I. | cial | 

Sheriff to take The ſheriff for making the proclamation at be c 

124. near the church door ſhall have 12 d. Same din #1 th, 

| $a 1. Th k 85 clam; 

Who is to make The officer in whoſe office the exigent (hall ben 

| out proclama- taken, ſhall make out a proclamation, and ſhall ta butlat 
* no more for making ſuch writ of proclamation, ut 

entering it on record, than 64. Stat. 6 H. 8. d 

. 3, 4. According to the proviſion of the Si If the 


31 Elix. all attornies are to be careful that writ 

proclamation be delivered, and ſheriffs to take c 

duly to exeeute the ſame. Rule Mich. 1654 

The exigenter keeps the pluries, the capia u 

alias you may keep yourſelf. 'Iequ 

SRI IM If there happen not to be five county days M be 
county days, or tween the eſte and return of the exigent, get 1 


huſtings between , ah 
the teſte and re- turn thereof, and apply to the exigenter s offi 


turn of the exi- AN allecatur, in order to bring in the five cue 
gent, you muſt days (and the like muſ be in London for want of * 
wing an alloca- fing); for though the huſtings in London are c, jou 
” a fortnight z yet it often happens, that there ue ! 
five huſtings between the ze/te and return der 
exigent, Seal the allocatur, and then catt) len iff 
leave it at the ſecondaries office (if in London), | 
to the proper /heriff, to be returned; and abel id ö 


allocatur is returned with the other buſting v“ 


county days thereon, to make five, and the procla- 

mation returned with three proclamations indorſed 

thereon, then defendant is outlawed. 5 : 
But if any county day be paſt between the laſt of No allocatur can 
| the former county days and the return, no allocatur iſe, if there is 
ſhall iſſue; but you muſt have a new exigent, fo vn day 
the demand of the party muſt be at “ five county 
* courts ſucceſſively, held one after another, without 
« any court intervening.” 2 H. P. C. c. 205. And 
all the writs muſt follow one another, and 2 term 
to elapſe between the capias, alias, pluries, exigent, or 
allcatur. | | 
If the defendant does not put in and perfect ſpe- Copier utlagatus 
cial bail, at the return of the exigent or allocatuy (or aan 2 5 
ble common appearance with the filacer of the county, I pagan * 
in the common original, quare clauſum Fregit) the pro- defendant outs 
camation is to be filed with the cuſtos brevium ; lawed on the 
then take the exigent and allecatur to the clerk of 
utlawries, at the attorney-general's, who will 

make out a ſpecial capias utlagatum, which is to ex- 

tend the goods and chattels, lands and tenements, 

Wo! the defendant, and to take his body alſo; if he 

e taken, he muſt put in and perfect bail before he 

an be releaſed (provided there be an affidavit of the 

ledt filed); if his goods, &c, be taken, get the 

beriff to take an inquilition thereon, but no notice 

i[equifite to be given to the defendant. Produce How to proceed 
inefſes before the ſheriff to prove deeds, or any Þ*foretbeſheriff, 
ter things taken, that they are defendant's, and 

i 3ppraiſer who bas made appraiſement thereof to 


cou e the value. As ſoon as the capias utlagatam is 
of turnable, get it from the ſheriff; make a copy 
re c Jourſelf, then take it to the clerk of the outlaw- 


eh, who will tranſcribe and tranſmit it into the ex- 
euer; ſpeak to your clerk in court, and he will 
Ren iſſue out a venditioni exponas, directed to the 
eff, to ſell the goods and chattels appraiſed and 
ud upon the inquiſition. 
If the plaintiff gets a friend to take them at the ef friend takes 
Praiſed value, pay the money to the ſheriff, who them at appraiſ- 
make a bill of ſale of ſame: or if leaſes are © value. 

Q q 2 | taken 
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If debt ddes not 
exceed 500. 


paid to the plaintiff (provided his debt and ſi 


Petition, &c. 


taken in poſſeſſion, he will aſſign the ſame, and re. 


to the lords of the treaſury, praying that the 


Dutlawry. 


turn the venditioni exponas, which is filed with your 
clerk in court, | 1 

If the debt does not exceed 501. the court of 
Exchequer, on motion, will order the money to be 


amount to that ſum), upon reading the return of the 
venditioni exponas. | | | 
If the debt is above 50/. then prepare a petition 


«6 money levied, and in the hands of the ſheriff, muy 
«© be paid to the plaintiff, towards ſatisfattion of hi 
& debt and coſts,” A certificate of the tranſcript muſt 
be made by the clerk in court under the petition, 
which leave at their office (a fee extra is requiſit 
for expedition); their anſwer is, a reference to Mr, 
Chamberlain, their ſolicitor of Lincoln's Inn, who 
will with great expedition, on requeſt, order you 
to appear before him to make out the plaintiff's ce. 
mand; he will require an affidavit of the plaintf 
of that demand, ſworn before a judge, together will 
an affidavit of his having paid his ſolicitor the coſt, 
as by the bill of coſts annexed, N. B. If the adios 
be upon notes, bills, or other ſecurities, he will te- 
quire them to be produced before him, and upon 
his report what there is due for the debt, and per- 
haps he may report the coſts (for it is diſcretionary 
they being given by the lords); then file ſame wit 
the clerk of the treaſury, and get him to procutt 
the king's ſign manual, for the attorney - general u 
conſent on your motion, “ that the money muy l. 
paid over to the plaintiff.” After the king's fy 
manual is obtained, give brief to counſel, wit 
10s. 64. to move the court of Exchequer, * lat 
& the money returned upon the venditioni exponas, I 
&« the ſheriff of Middleſex, be paid to the plaintif- 
Alſo give brief to the attorney-general “ % d 
« ſent;” pay him 2J. 25, clerk 25. 6d. And, cn 
ſuch motion and conſent, the court will order it o 
be paid 9 N The 


en, Co, nn — ©w Q oc 


— 2 — — 


Dutlawry. 


The clerk in court then will draw up the order, 


and ſeal a ſubpœna at the ſame time, for the ſheriff 
to pay the money to the plaintiff forthwith, which 
plaintiff may demand at the ſheriff's office, and if 
not paid, may move for an attachment againſt 


him. | 1 5 
George the Third, &c. To the ſheriff of Middle- 
ſex, greeting: We command you, That you cauſe 


Exigent. 


Richard Fenn, late of Weſiminſter, in your county, 


merchant, to be demanded from (F in London ſay, 


« buſting to huſting ) county court to county court, 
until, according to the law and cuſtom of our king- 


dom of England, he be outlawed, if he does not 


appear; and if he does appear, then take him and 
ſafely keep him; ſo that you may have his body be- 


fore our juſtices at Weſiminſier, in eight days of 


Saint Hilary, to anſwer to Jobn Denn of a plea; 
Fir that whereas (here inſert the whole præcipe) to 
the ſaid Fohn his damage of 60 J. as it is ſaid; and 
whereupon you did in laſt paſt (the re- 
turn of the pluries), make return to our ſaid juſtices, 
that the ſaid Richard was not found in your baili- 
8 and have you there this writ. Witneſs, 

As | 

To be ſigned by the exigenter ; pay him accord- 
ing to length, and ſeal 7 d. : 

George the Third, &c, To the ſheriff of Middle- 
ſex, greeting : Whereas by our writ, we lately com- 


Proclamation, 


manded you, That you cauſe Richard Fenn, late of 


IV/\iminfter, in your county, merchant, to be de- 
manded from county court to county court ( in 
London „from buſtling to huſting ), until, accord- 
ing to the law and cuſtom of our kingdom of Eng- 
land, he be outlawed, if he ſhall not appear; and if 


be ſhould appear, then that you ſhould take him 


and keep him ſafe, ſo that you might have him be- 


fore our juſtices at Maſiminſler, in eight days of 


Saint Hilary, to anſwer John Denn in a certain plea 
of treſpaſs on the caſe, to the damage of the ſaid 
John, of 601. as is ſaid; We command you, that 


according to the ſtatute made in the thirty-firſt year 
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Forfeiture, 


Special capias 


| utlagatum, 


Outlawrp. 


of the reign of Elizabeth, late queen of England 
you cauſe the ſaid Richard to be proclaimed three 
ſeveral days, according to the form of the ſaid ſta. 
tute, one of which proclamations to be made at ot 
near the moſt uſual church door of the pariſh where 
the ſaid Richard is an inhabitant, that he render 
himſelf to you, ſo that you may have his body be- 
fore our juſtices at Weſiminſter, at the aforeſaid 
time, to anſwer the ſaid John of the plea aforeſaid; 
and have there this writ. Witneſs, &c. 
To be ſigned by the exigenter, pay ſealing 74, 
A capias utlagatum cannot be ſued out after the 
death of the defendant. Brijtow & al. v. Diciju. 
Cooke's Rep. 36, In this caſe the writ was teſted 
after the death of the defendant. | 


A man outlawed in a perſonal action, forfeits hu 


goods and chattels, 1 Salk. 305. term for year, 
2 Roll. 806. I. 43. But it ſhall be for the benefit 
of the party. Alſo the profits of his freehold lands, 
2 Roll. 87. Copyhold not liable, Park, Ry, 
190. | „ | 
* the Third, c. To the ſheriff of Mi. 
dleſex, greeting: We command you, That you 
omit not by reaſon of any liberty in your bailiwick; 
but that by the oath of good and lawful men of 
your county, you diligently inquire what goods 
and chattels, lands and tenements, Richard Fenn, 
late of Weſiminſier, in your county, merchant, bath 
or had in your bailiwick on the day of 
laſt paſt, or at any time afterwards, on 
which day he was outlawed in your county, at the 
ſuit of Fohn Denn, in a certain plea of treſpaſs on 
the caſe, to the ſaid John Denn, his damage of 
160/, as you have returned to our juſtices ſome 
time ſince; and by their oath cauſe the ſame to be 
extended and appraiſed according to the true value 
thereof; and what you find by that inquiry take 
into your hands, and keep ſafe, ſo that you anſwet 
to our juſtices the values and iſſues thereof; and 
having ſo extended and appraiſed the ſame, what 


you ſhall have done therein, make known to out 


juſtices 
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Ontlawry. 


) 


litintly and plainly under your ſeal, and the ſeals | 


of thoſe, by whoſe oath you ſhall have made the 


extent and appraiſement, and for that the ſaid 
Richard conceals himſelf, and runs up and down 


from place to place in your county, in contempt of 


our juſtices, and in prejudice of our crown, as we 
ne informed; We command you, that you take 
the ſaid Richard whereſoever he be going in your 


county, as well within a liberty as without, and 


reep him ſafely, fo that you may have him before 


our juſtices at Weſiminſter, at the aforeſaid time, to 
do and receive what our ſaid court of the Bench, 
ſhall in this caſe determine; and have you there 
this writ. Witneſs Sir James Eyre, Knight, &. 

When the inquifition is returned by the ſheriff, 
atranſcript of the outlawry and inguiſition is returned 
into the Exchequer, and thereupon if any debt be 
returned due from any one to the outlawed, on ap- 
plication to the Exchequer, a ſci, fa. iſſues to ſuch 


perſon 10 ſhew cauſe why the king ſhould not have 


« ſuch ſum ſo found due on the inquiſition to the out- 


* law:d;” for when the inquiſition has returned 


the outlawed to be poſſeſſed of any goods or lands, 


When inquifi- 
tion is returned, 
if there ate debt: 
of the outlaw, 
ſci, fa. muſt 


iſſue, &c. 


the property of thoſe goods belong to the king, ſince 


the outlawed being out of the king's protection, 
cannot enjoy any thing ; and the profits of the 
land are to be ſeized into the king's hands; but 


the lands themſelves are not forfeited, unleſs it be in 


Capital cafes; but in other caſes, the profits are 


ſized whilſt the party continues outlawed ; and 


therefore the tranſcript of this record is ſent into 
the Exchequer, that the court of ordinary revenue 
my have it in charge; but the court of Exchequer 
uſually grant a cuſſodiam to ſuch perſon as ſued out 


the outlawry, Hard, 422. Cartb. 441. Netv, 19. 


rn, 314. 

If the defendant be taken upon the tapias utlaga- 
un, the plaintiff cannot declare againſt him. Gro, 
Liz, 706, for the proceſs is determined. | 
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Petition to the 
lord - 


Tithe right honourable the Lords Commiſſioners of li 


ſubſlance of the inguiſition] were by the ſaid ſhi 
| ſeized and taken into his majeſty's hands; whid 


by virtue thereof, ſold the goods and chattelsin 


- Dutlawry: 


Majeſly's Treaſury. 
The humble petition of A. B. 


Sheweth, | The 
That Richard Fenn, late of Waſlminfler, mer. thirty N 
chant, being juſtly indebted unto your petitionerin eh K 
the ſum of 50. upon a promiſſory note of hand, E'*""7 


bearing date the 22d of June 1792, and alſo in gl, 
for goods ſold and delivered to the ſaid R. F. you 


; petitioner was obliged to outlaw him for the recy vit of 


very thereof. | | 
That a writ of ſpecial capias utlagatum having 


| iſſued againſt him, out of his majeſty's court c h 


Common Pleas at Weſiminſter, at the ſuit of you 
petitioner, an inquiſition was taken thereon by the 
ſheriff of Middleſex, whereby certain goods and 
chattels to the value of 1501. [here ſet forth th 


writ and inquiſition being tranſcribed into his m- 
jeſty's court of Exchequer at Weſiminſier, a writ i 
venditioni exponas duly iſſued out of the aid cout, 
wherecn the ſaid ſheriff hath returned, that he ha, 


the ſaid writ mentioned, for the ſum of l. be 
ing the deareſt price he could get for the ſam; 
which monies he had before the barons of tit 
King's Exchequer, at the day in the ſaid writ mer 
tioned, ready to be paid to his majeſty's uſe, 
That your petitioner has been at great expend 
in the ſaid proceedings; and as bis majeſty 1s nl 
concerned in intereſt, but his name only matt 
uſe of by your petitioner, for the recovery of 1 
ſaid debt; | | 
6 Your petitioner therefore humbly prays jour 
« Jordſhips, that his majeſty's attorneſ* 
cc general may be authoriſed to conſent ol 


5 behalf of his majeſty, that the ſum of 
5 1251, may be paid to your 2 


* . 
—_— 

OY 
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Dutlawrp. 601 
« wards ſatisfaction of the ſaid debt and 


6 coſts.” | 
And your petitioner ſpall ever pray, & c. 


Theſe are to certify, That in term, in the Certificate of the 
thity-fourth year of the reign of his prefent ma- clerk ia court. 
jep King George the Third, a tranſcript of an out- 

Iawry was returned and filed in this court againſt 
chard Fenn, late of Weſtminſter, in the county of 
[M:ddl:ſex, merchant, outlawed in Middleſex, at the 
uit of J. D. in a plea of treſpaſs on the caſe ; by 
yhich tranſcript it does appear, that ſeveral goods 
nd chattels of the ſaid Richard Fenn were ſeized 


: * — > 


$4 
i Tas 
29 I 
1 
LES 1% 
128 
#4 

"DIP . 
K 
2 

1 

ox 


4 nto his majeſty's hands by — eſquire, 
you nd eſquire, then ſheriff of the 
a county of Middle/ex, by virtue of a ſpecial capias 
. lagatum, in the ſaid tranſcript ſpecified : And 7 
7 wther certify, That a writ of venditioni exponas has 
if "ved, for ſelling the ſaid goods and chattels ſo 
hid ed, whereon the ſaid ſheriff hath returned, that 


te hath ſold the ſame for the ſum of 4 


m · f 
ite No, 1 
* Jobn Denn, Plaintiff, 1 
be, the Common Pleas, „ F 
sin | Richard Fenn, Defendant. | 
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, be John Denn, of, Sc. maketh oath and ſaith, That Affidavkt. : F 
ane; e above-named R. F. is juſtly and truly indebted | 1 
fue ro this deponent in the ſum of 1251. according N 


the annexed account, and for coſts paid to Mr. 
C. this deponent's ſolicitor, in proſecuting the 
ulawry in this cauſe againſt the ſaid R. F. 

The order for payment of the money, and the 
pena, are made out together by the clerk in 
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* "ra e. 8 5 
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f the wrt, | 8 Do 

ide goods of the perſon outlawed be taken by It goods be taken 
pu bcriff, and after the outlawry is reverſed by after outlawry 
rnej- rt of error, the defendant ſhall be reftored to the rereste defende 


: ſhall be re- 
eds again, becauſe the ſheriff was not compel- — 


le to ſell thoſe goods, but only to keep them to 
ie uſe of the king. 5 Co. 90. 1 Roll, Abr. 778. 
0. Eliz, 278, 2 Jon. 101. — 1 p 
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60 Outlawry. 


If fale is made, If a ſale be made of the goods under the capi 
* bs ſhall utlagatum, the defendant will be entitled to the 
as. - monies arifing by ſuch ſale, after deducting the ex. 

pences and fees; if a term is ſold, he ſhall only be 

intitled to the money ariſing by the ſale, Cro, lx. 

| | 278. Eyre v. Wood fine. 8 

Defendant can- The defendant cannot be taken on a Sunday upon 
not be taken on a capias utlagatum, Stat, 29 Car. 2. c. 7+ though | 


* the court will not attach the ſheriff, but leave the - 
| defendant to his remedy given by the Clatut, the 

Ofborne v. Carter. Barnes 319. A 

| t 

Of appearing to ſuperſede the Exigent, and reverſny - 

the Outlawry upon the Common Original quare, is, f n 

or where no Bail is required, | F : 

Of appearing, If the defendant has notice of the exigent, he iy, 
* may apply to Mr, Me4dowcreft, the exigenter, who bich 


will make out a ſuperſedzas thereon ; pay 94. 44 
ſigning, ſeal 74. ; leave the ſame at the ſherif's 
office, pay, allowing 2s. 44.; and there is no 25 
pearance entered with the exigenter, the ſuperſede 
being made out by him, is held a regular appearance, 
Barnes 319, Peach v. Wadland. 

MN. B. By the practice of this court, the defend- 
ant has till the quarto die poſt to appear to the exi- 
gent, Rep. & Caſ. Prada, C. P. 28. Cult v. Hol, 
ſo that a capias utlagatum cannot be made out til 

| the day after the quarto die poft of the exigent, 

| Tfoutlawed, my If the defendant be returned outlawed, and the 

b * 4 on Exigent filed, he has a right to reverſe ſame who 

e the. ae ar- OWN expence, on entering a common appears 

ond payment of coſts, Barnes 324. Aſbley v. Stocks 

| well, which may be done in term time by motten 

in the Treaſury; in vacation, on application to 1 

Judge for a ſummons for that purpoſe ; and on deli 

vering the order and receipt for the coſts taxcd, 

Mr. —— enters the reverſal. But if the 

outlawry is tranſcribed, coſts muſt be paid to tht 


time of the reverſal, _ The 


OQutlawry. 


The judgment of outlawry appeared to be entered Qutlawry en- 

ier the plaintiff's death: and the capias utlagatum 3 _ 2 
lied without a revival of the judgment. Rule | 
if, to ſet aſide cap. utlagatum. The King v. Man- 

„ Barnes 125. Brown, breve jud. 42. | 


Y appearing to ſuperſede the Exigent before Out- 
Fung = reverſing the Qutlawry on a Special 
Original, where an Affidavit has been made of 
the Debt. | 


If the defendant has not been outlawed by the Bail to the exi- 
riff, “ or the exigent has not been ſigned,” he may, gent. 

| applying to the eæigenter, put in ſpecial bail, who 

« up the bail- piece, and takes the bail to a judge, 

xd notice muſt be given of ſame, and they muſt 

fly, afterwards he ifſues a writ of ſuperſedeas, 

dich is to be left with the ſheriff, VM. B. The 

tices are the ſame as in other caſes. | 

But if it be bail on the capias utlagatum, the de- The like w the 
ndant's attorney muſt apply to the clerk of the out- cap. utlagate 
wries for an extract of the writ, and take ſame to 

Ir, Lickbarrow, who will fill up a bail- piece for 

Pit purpoſe, and attend with the bail to a judge, 

ſe notice, and afterwards juſtify ſame; draw up 

i: for the allowance, then apply for a ſummons, 

bey cauſe why, upon payment of the coſts, the 

Mary ſhould not be reverſed ; and upon pro- 

ng the rule to a judge, that the bail are per- 

ied, he will grant an order. N. B. The coſts 

ut be forthwith paid, and receipt produced to 

\ Lickarrow, ſo as to entitle him to make out 2 

þ"Jedeas, and the entry of the reverſal ; pay him 

but 2, 45. 10d. 

After he is returned outlawed, he cannot reverſe g.] are abſolute 
Wlawry without bail, who are to be abſolutely for the debt up- 
Fd to pay the money without power to render the vn Fas return of 
wal in their diſcharge. Challing v. Fx. 

me 326. 31 El. c. 3. ſ. 3. 4&5 W. & M. 

lh, 4. 3 Burr. 1920. 1 Will, 3o | | 
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15 Pt utlawryp. 
| Eaſter Term, in the 21/1 Year of the Reign 17 x; 
afte EY Ge orge the Third, M f 


New rule re M hereas, as the law now ſtands, a ſuitor, int 
ſpeQing bail be- his cauſe of action ſhall amount to the ſum of l. 


fore ſuperſedeas, and he doth proceed to arreſt the perſon purſuat P 
the ſtatute, and the courſe of the court, and the 9 

fendant is thereupon arreſted, there can be 1; 40 

| pearance but by putting in ſpecial bail. Aud u of 

a practice hath prevailed in this court, where en 

defendant abſconds, to avoid being arreſted, x Car 

cannot be arreſted, although all poſſible endeay i t 

have been uſed for that purpoſe ; that never 

before he is actually outlawed, he may obtii #8 
ſuperſedeas on a common appearance: which prf - 
originally obtained when the defendant was lib img 

be arreſted, without a previous affidavit of tet 

of action; but that being now neceſſary by lay 35 

is unreaſonable that the defendant ſhould de J þ 

ſuch advantage from his own fraudulent cond _ 

Where an afi- This court doth therefore order, That from the | 1 
davit of the debt day of Trinity term next, where the defendantf — 
ee 3 . abſcond to avoid being arreſted, and cannot vp 5 
until bail be put reſted, (although the plaintiff ſhall, bona fide, = 
in. uſed his beſt endeavours for that purpeſe,) a ſupoh = 
ſhall not be iſſued to © ay the proceedings iu u 11 

« lawry, unleſs the defendant ſhall firſt put in EO 

< Bail: and that the writ of ſuper/edeas there = 

iſſued, in caſe ſpecial bail ſhall not afterwa = 

perfected according to the courſe of the d ih 

where ſpecial bail is required upon arreſts, ſ Ang 

void, and of no effect to ſtay the plaintiff's Wl - 


ding to outlawry, but the ſame may be g 
with, rom e of ſuch default, as if no 2 * 
ance had been entered, or ſpecial bail filed, 
ſhall not be deemed irregular or erroneo0 
means of ſuch interruption of the proceeding 
putting in ſpecial bail, and not aſterw 
fecling ſpecial bail as aforeſaid, 


Outlaw. 60g 
Rules of Court reſpecting Outlawries, | 
I is ordered, That no outlawry after the death of No outlawry 


plaintiff ſhall be reverſed, without the de- after the plan- 


dant's appearing and putting in ſpecial bail (if tiff s death to be. 


aftion fo requires) to the executor or adminiſtra- pearance or bail, 
of the plaintiff, or to the huſband and wife, in 

e where the wife, whilſt a ſeme ſole, ſued the de- 

dnt to an outlawry before marriage. Provided 

it the plaintiff's attorney to the writ of exigent or 
dia utlagatum, do within fourteen days after no- 

e to him given, of the defendant's intention to 

erſe the outlawry (deliver) the name or names . dH: is not 
the executor or adminiſtrator of ſuch plaintiff or in the rule, 
zintiffs deceaſed to the proper prothonotary. Rule 

2 Jac, 2. | 

2 T. 33 Car. 2. No defendant who ſhall upon teverſing 
outlawed, and who ſhall appear and reverſe the outlswiy, de- 


tawry, ſhall, upon ſuch reverſal, pay for coſts to nenen 


thi ed - 
plaintiff any ſum of money exceeding the uſual — — 


is of the exigent in this court, together with the fees, &c. 
e to our Lord the King, upon the original writ, if 
WS) was paid; and that all further coſts ſhall be re- 

ited until the time of figning judgment for the 

intiff. And that every defendant ſo outlawed If plaintiff pro- 
V reverſing ſuch outlawry, if the plaintiff ſhall <<c4 not in two 
t proceed thereupon within two terms next after 5 
ice of the reverſal thereof, ſhall have coſts to be ; 

ed by the prothonotary. bid. : 

And for the better execution of the proceſs of For better exe- 
tary, to be made and iſſued by and out of this cution of proceſs 
un, and the prevention of divers abuſes by neg- * Af. 
of the ſame, and for the better regulating of 

reverſal of outlawries, It is ordered, That upon No ſuperdens 

ety writ of exigent, which ſhall be ſued forth of after theretura 
is court, from and after this term, if a ſuperſedeas __ _ 

dot put in thereunto at or before the day of ap- 3 
ance thereof, that no 2 ſhall by any 

if de allowed to any ſuch writ, until the de- 

"ant ſhall have paid unto the plaintiff, or his 
borney, or left in the court, with one of the pro- 

| thonotaries 
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thonotaries thereof, the full and juſt coſts of fi 
| therein. R. T. 2 Fac. 2. as 

Special bail And that upon reverſing all and every outlayn, 
_ the ſum the party defendant which reverſeth the ſame ſlal 
amount to 10l. before the reverſal thereof, or any ſuperſedeas mit 
tthereunto, give ſpecial bail, if the ſum of many 
or damages expreſſed in the original whereuponths 
_ exigent is awarded, ſhall amount to the ſum of 19], 
or upwards, and pay to the plaintiff or his 
torney, or leave in the court for him or them, the 
full and juſt coſts of ſuit to the exigent as afar 

| _ faid, Bid. TE | 
| Where further And where the plaintiff, by virtue of ſuch out 
| coſts ſhall be Jawry, hath taken an inquiſition, and extended int 
+= norms oa the king's hands the goods, chattels, lands, or 
nements of the outlawed perſon, and returned 
ſame into the Exchequer, ſuch further juſt and ia 
| 5 fonable coſts ſhall then be taxed by the prothone 
\ ER tary, and likewiſe paid to the plaintiff or his at 
torney, or left in court for him or them, à ge. 
| plaintiff hath been at in taking and proſecuting 
the ſaid inquiſition, before any certificate of ſul 
reverſal ſnall be made by the clerk of the ou. et 


Ties in that behalf. Jbid. 1145 
Sberiſfa not to And for the prevention of the great and cn de 
tay a mon abuſe by ſheriffs officers and bailiffs, for «i in 
9 larging perſons arreſted upon capias utlagatun, be rat 
ſedeas. fore judgment, without a lawful ſuper/edeas in thit Ur 


behalf firſt delivered unto him or them, that upo 

affidavit thereof, every perſon offending then 

ſhall pay the ſum of 4os. to the party grieved, wk 

ſhall have an attachment of courſe againſt ſud 

theriff's officer, bailiff, or party offending, for pill 

ment of the ſame; and the party or parties ſo d. n, 

| fending ſhall likewiſe undergo ſuch other punil- 
ment as by the court ſhall be thought fit, 4 
| Vide R. M. 1654. N 
eee not to No ſheriff, under - ſheriff, Cc. ſhall ſet u li . 

charge any any perſon taken upon any writ of capias ui 

1 nor diſcharge the lands 3 of any perſon out 


without ſuper- awed, by 288 ſeized upon any writ of 1 


Outlawry. 


leatum, without a lawful ſuperſedeas under the ſeal 
the court to them delivered, for ſuch diſcharge, 
due H. 15 & 16 Car. 2. That no ſuch ſuper- 
1:4; be made or iſſued out of this court, by any 
fficer, clerk, attorney, or miniſter of the ſame, 
vithout ſufficient bail being firſt taken according 
o law, and former orders and uſages of this court. 
.-- . 5 . 

Where any outlawry ſhall be tranſcribed into order upon out- 
his court, and proceſs made out thereupon, and lawries tran- 
erwards ſuch outlawry ſhall be reverſed, before . "rag 
zny judgment ſhall be entered for removing the cheguer before 
king's hands, and the party outlawed reſtored to his reverſal, coſts to 
ofefſion, the proſecutor of ſuch outlawry ſhall be de Paid. 
aid ſuch coſts as ſhall be taxed by their majeſties 
xemembrancer, or his deputy for the proceedings 


n this court, Made a rule of this court, T. 
J. & M. : 


By Stat, 13 W. 3. Stat. 2. c. 2. |. 4. No mo merit to dit. 
beriff nor under -ſheriff, nor any officer or mi- charge defendant 
iter, ſhall diſcharge any perſon or perſons taken agen <a. walker. 
pon any writ of capias utlagatum, out of cuſtody, keyed 9oaging 
Without a lawful 1 firſt had and received 

or the fame. Vid R. Hil, 15 & 16 Car. 2. 

je 4& 5 M. & MH. c. 18. /. 4. It is thought 

he ſheriff, although this ſtatute relates to the 

King's Bench, may take bail upon the capias ut- 

ujatum-in this court (vide 2 Cromp. 62.) without a 

Wrr/edeas, to appear, and as the ſtatute directs. 


a relating to the Appearante to the Exigent, and 
reverſing Qutlawry without Error. 


| A writ of ſuperſedeas to an allocatur to the exi- Proceedings 
at, could not be ſealed in the morning of the day f*id on the outs 


Wereon the allocatur was returnable, it being an . bo 3 SS” 


ly Gay, dut was ſealed and brought to the ſheriff's debt and coſts, 
ace in London, about an hour after the defendant 
returned outlawed. The proceeding was by 
Rcial original, which required bail. Motion and 
was to ſhew cauſe why the defendant ſhould 


0 not | 


1 


| Outlawry in the 
ſame county 


Proceedings 
Raid on the exi- 
gent, defendant 
becoming a pri- 
ſoner in the 
Fleet. | 


Outlawry com- 
menced during 

gefendant*s reſi- 
dence in Ireland 


reverſed, 
Though defend- 


Dutlawry; 


not have leave to ſaperſede the exigent, on payment 


of coſts, Ordered, That proceedings on the ou. 
lawry be ſtayed, on payment of debt and coſts wih. 
in a month; but in default, the rule to be dif. 
charged, and plaintiff at liberty to proceed on the 
outlawry. Barnes 326, Challing v. Fox, 
Motion that plaintiff ſhould reverſe an outla 
at his own expence, for that the defendant being 


viſible and daily to be arreſted or ſerved with pro- 


ceſs, (of which affidavits were made, ) and living i 
London, was outlawed there; motion denied: hut 
the court ſaid, if defendant had been outlawed i 


| another county, they would have ordered the plainiif 


to reverſe the outlawry and pay coſts. Huy, 
Longbotham. Cooles Rep. 61, 

- It appeared, that pending the exigent, defendant 
was a priſoner in the gaol for the city of Int; 
for which reaſon, court ordered the outlawry u 
be reverſed without colts, upon defendant's ente. 


ing a common appearance, Barnes 321. Huh 


v. Hewſon. | 
Outlawry commenced and proſecuted duting 
defendant's reſidence in Ireland, ſhall be reverſed 
without bail or appearance. Barnes 325. Ri 
v. O*Gonnor, | 
Motion to reverſe outlawy on common cli 


ant appears pub- fregit, at the plaintiff's expence, on affidavits of 


licly, yet keeping 
out of the way of 


arreſt, may be 
outlawed. 


If defendant goes 


defendant's public appearance and dealings, ſwan 
by themſelves only. Per cur. Let the rule be e- 
larged till next term, that the plaintiff's attorne 
may in the mean time make ſatisfaction to the pu- 
ties. Barnes 320. Blunt v. Beal, | 
If defendant goes beyond ſea after the te of u 


beyond ſea, after exigent, he may be regularly outlawed. Barnes Jal, 


teffe of exigent, 


may be outlawed, 


Outlawry not 
ſpecial, may re- 


Speed v. Barber. 


© Where the outlawry is not ſpecial, defendab 
may reverſe at their own expence, and payment 


verſe on common Coſts on common appearance; if before tranſcride 


appearance, 


ing into the Exchequer, common coſts to the #! 


gent; if after coſts, to the time of reverſal. Bar 


4. A, 0 0 : 
324 [/bley v. Stockwell, Th 


Outlaw. 


- The court will not interfere in a ſummary way 
to ſet afide the outlawry for want of proclamation, 
but will put the defendant to his writ of error. 
ane 323. Wiatt v. Parker. 

Oa motion to ſet aſide an outlawry, the court 
held that the defendant's owa affidavit of his being 
a vijible perſon, without a like affidavit by his neigh- 
bours, is not ſufficient foundation to ſet aſide out - 
lawry, Bennet v. Skinner. Cooke's Rep. 1575. 
; Where the court ſee an unlawful proceeding 
they will not put the party to the expence of a 
writ of error, but will avoid circuity and relieve him 
ina ſummary way. Reilly v. O*Conner. Barnes 325. 
| In debt on bond, by wife dum ſola, the huſband 
one abroad and outlawed, and the wife, though 
Ihe appeared publickly, is waived, the outlawry 
zainſt her ſhall be ſet aſide on motion; but goods 
aken on a cap. utlagat. muſt be deemed the huſ- 
band's, though ſworn to be her ſeparate goods; and 
If ſhe has an equitable right, ſhe muſt apply 
n equity. 2 Wilſ. 127. Biſcoe v. Kennedy and 


l 0 

f feme ſale is waived ſpecially on meſne proceſs, 
d ofter exigent, and before outlawry marries, the 
vurt will not interpoſe in a ſummary way, as the 


Marriage was after the exigent. Barnes 321. White 
Dunſter. 


ltinely, who appears openly an in public, the 
dun will, on motion, oblige ſuch perſon who pro- 


oa res the 7 to reverſe the ſame at his own 
0 5 ſts; but if it appears that the party outlawed had 
13 ted back ward and forward between two coun- 


d dealt openly, and had been regular in ſending 
wo the proclamations to the ſheriff of the 
unt) where he ſometimes reſided, the court will 


 INterpoſe in this ſummary manner, but leave 


e paſty to his ordinary remedy by plea or m__ 
"Re | 


bog 


Court will not 
interfere to ſet 
aſide outlawry 
for want of pro- 
clamartion. 


Defendant's own 
affidavit of being 
viſible, | 


Court may re- 
lieve without 
error. 


Debt upon bond 
by wife whilſt 
ſole, ſhe and her 
huſband out- 
lawed, and her 
ſeparate goods 
taken in execus 
tion ; outlawry 
ſet aſide as to the 
wife, but goods 
not reſtored, 


Defer dant feme 
ſole waived ſpe- 
cially, as a fingle 
woman, after 
exigent and be- 
fore the out- 


lawry married, court refuſed to interpoſe, 


lf a perſon procures another to be outlawed clan- Clandeftine out- 


lawry. 


tes, and that the perſon procuring the outlawry 
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. of error. 2 Vent. 46. 2 Jon. 211. Comb. to 
= I? | 2 Salk. 499. eee ern | 
O reverſing the Outlawry by Writ of Err, iſ 
A writ of error to reverſe an outlawry- in any 
civil cafe, is not often heard of now, as the pay 1 
generally comes in and reverſes it by motion, and t 
ſatisfies the debt and coſts, or juſtifies bail t ap- 4 
pear to a new original; or if ſpecial bail is not re- t 
quired, enters a common appearance; in which et 
| caſe the outlawry is reverſed of courſe before 1 * 
judge, or in court, by confeſſion of ſome trifing th 
error in the proceedings, as the omiſſion of any af 
letter, irregularity in any of the proceſs, want of A 
addition, want of proclamation, want d K 
filing the writ of proclamation, or, in ſhort, aty Jul 
trifling matter whatever, which, in ſuch caſes, i lai 
uſually confeſſed by the plaintiff, For as the intent 155 
of proceeding to outlawry is anſwered, either by all 
the payment of the debt and coſts, or by piviop ou 
good bail to ſtand the event of the action, any ob tur, 
jeQion to the reverſal of the outlawry would be ide cou 
| and nugatory. ba. pc 
How to apply for When a defendant, to reverſe an outlawry, „ *2" 
for a writef obliged to ſue out an actual writ of error, he mul Up « 
87: will apply to the proper curſitor for the writ, who, on! Mer 
| pracife being given him, will make out ſame, 
When writ of When the writ of error is duly made out ard 
Error is ſealed. ſealed, the defendant muſt get it allowed by tte U 
[7 court, on which allowance, the allocatur is ful- Hur 
ſcribed, : | | his d 
On allowing the writ of error to reverſe an o. 4c. 
lawry, the defendant muſt enter into a recognizance outla 
to ſatisfy the condemnation money according to tis pears 
ſtatute of 31 Eliz. c. 3. ſ. 3. Cooke's Rep. 29. Origir 
If the error is in the exigent or return, or al Ur 
tur, or in the writ of proclamation or return thereto Wain 
(having firft put in bail according to the ſtatuie, other; 
or in 2ny of the proceedings, he gets a.copy there are; 
of, and ſpreads the whole recor » and afligns de mited 
errors in this manne: Ale ind h 
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Afterwards, to wit, on next aſter © AMgnment of 


In this ſame term, comes here the ſaid C. D. by errors. 


1 * 
. 


3 


5 | 15 ſci. fa. muſt 
turned, the court will reverſe the outlawry of igue, TY 


up error-books, and proceed to argument and judg- 
Ment, as in other caſes of error, 


Of declaring after Outlawry reverſed. 


Upon the reverſal or ſuperſeding of the out- Of declaring 
lawry, and the defendant does not pay the plaintiff after reverials 
bis debt and coſts, he muſt proceed to declare, the | 
defendant having, upon reverſing or ſuperſeding the 
oatlawry, put in ſpecial bail or filed a common ap- 
fearance, as the caſe required, to appear to a new 
Original, | | | 

4 appearing and ſuperſeding the exigent, the Defendant may 
Paniff muſt declare within fix or eight days after, £iv* rule to de- 
uderwiſe the defendant may give him a rule to de- 
care; and if no declaration comes in within the li- 
mited time, the defendant may nonſuit the plaintiff 
ind have his coſts taxed. Compl. Soll. C. B. 84. 

R r 2 . | 80 
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Plaintiff has to 
declare until the 
end of the ſecond 
terms 


The rule if no 
declaration. 


Nonpros, 


The declarations : 


Nenue. 


Dutlawry. 
So if the defendant appear by zur. and 


will not take a declaration, the plaintiff may bar 
9 againſt him by nil dicit. Ibid,” © 
But where a defendant outlawed cauſed the ſane . 
outlawry to be reverſed, the plaintiff has till the end d 
of the Wahi term, after reverſing the ſame, and no- y 
tice thereof given, to declare in ; but if he does not h 
proceed within two terms next after notice of re. rt 
verfing the outlawry, the defendant ſhall have his ti 
coſts to be taxed, R. Tr.'33 Car. 2. C. B. ol 
| "Where the plaintiff does not declare within two 
terms after outJawry reverſed, the defendant may 1 
give a rule to this effect, viz. That unleſs the plain - or 
tiff declares within four days after notice of thi ot 
rule to him or his attorney given, he ſhall pay to tic 
the defendant or his attorney, colts to be taxed, th 
Prat. Reg. 271. Yer v. Cawfey. 0 ſh 
IT be plaintiff cannot be nonproſſed after the out fla 
Jawry reverſed, for he cannot loſe that writ which, me 
by reverſal, is become void. Pract. Reg. 271, the 
Ge OO ION OR C10, WIESS Ie! | the 
The dectaration, after reverſal or ſuperſeding o ter 
the outlawry, has no need to be laid in the anc uh 
county in which the former original was made. de N. 
held on demurrer. 3 Lev. 245. ſpec 
Where the original and outlawry were in [a bail 
don, and on the reverſal of the outlawry, the pla- 1 
tiff declared in Suſſex, on which it was inſiſted, thi hled 
the original being laid in London, the plaintiff coul perf 
not declare in the action in another county, though ther 
the cauſe of action was tranſitory ; but the prothv erro 
notaries certifying, that the courſe of the court vii; e 
that although the original be laid in London for tt U 
expediting the outlawry, yet when the defendiot BW 3 de, 
comes in, the plaintiff may declate againſt him 088 a cul 
any other county, be the action local or tranſuoſ WW 3 ple 
and the Stat. 21 Fac. 1. c. 16. / 4. giving we cat: 
plaintiff generally a power to commence a new X Bars 


tion or ſuit, within a year after the outlawry te 
verſed, the plaintiff may do it in this caſe, to wil 
rant his declaration delivered withia the _— 


Dutlawrn, 


the court. And the plaintiff , had judgment. 
2 reap, JOuinly dt ole ab 8. 41 100 1, 
By the 21 Fac, 2. c. 16. J 4. it is enacted, 
That if in any action brought by original, and the 
defendant therein be outlawed, and fhall after re- 
yerſe the outlawry; that then the plaintiff, his 
heirs, executors, or adminiſtrators, as the caſe ſhall 
require, may commence a new action or ſyit from 
time to time, within a year after ſuch judgment 
of outlawry reverfed, and not after, 
And by the 31 Eliz. c. 3. .. 3. it is enacted, 
That before the allowance of any writ of error, 
or reverſing of any outlawry be had by plea or 
otherwiſe, through or by want of any proclama- 
tion to be had or made, according to the form of 
the ſaid ſtatute, the defendant in the original action 
ſhall put in bail, not only to appear and anſwer ta the 


out- plaintiff in the fermer ſuit, in a new action to be com 
ied, menced ly the ſaid plaintiff for the cauſe mentioned in 
27 the firſt action, but alſo to ſatisſy the condemnation, if 


the plaintiff ſhall begin his ſuit before the end of two 
terms next after the al. owing the writ of error, or 
wherwiſe avoiding of the ſaid outlawry. Vide rule 
M. 12 Geo, 1. in the veiy words of this act, re- 


bail, 

It is ordered, that in all caſes where bail ſhall be 
fled on writs of error, ſuch bail ſhall likewiſe be 
perſected within four days after exception taken 
thereto, or in default thereof, the clerk of the 
errors of this court ſhall nonpros ſuch writs of 
error, R. M. 6 Geo. 2, Reg. 6. 

Upon ſuperſeding the exigent, if plaintiff delivers 
a declaration, there ſhould be a notice to plead, and 
a rule given to plead before judgment for want of 
a plea can be ſigned z and def-adant has iu ſuch 


Barnes 271, Swinby v. Woadhouſe, 


ſpecting the condition of the recognizance of 


ception, 


eiſe the ſame time to plead as in other caſes. . 


RE $5.1 Praceeding 
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If defendant ba 
outlawed, and 
ſhall reverſe 
ſame, the plains 
tiff may com · 
mence a new ac - 
tion within a 
year after ſuch 


juegment of out- 


lawry reverſed, 


and not after. 


Before allow - 
ance of a writ of 
error through or 
by want of a pro- 
clamation, bail 
moſt de put in 
and perfeQed, 


Bail to be per- 
feAed in four 
days after ex · 


Superſeding the 
exigent, a de- 
claration deli- 
vered, there 
muſt be a rule to 
plead given · 
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5 | Proceeding to Outlawry, after Fudgment. 
N.B. This If you have judgment againſt a man that lurks 
means where the in ſeveral counties, in regard you cannot repulail 
aQion is brought | 9s . 5 N 
by original. have execution againſt him in more counties tha 
. one at a time, the beſt way is to ſue bim to out- 
lawry after judgment, for then you may take out 
as many writs of capias utlagatum againſt him a; 
you pleaſe, and this for a ſmall charge; beſides, it 
ſaves the charge of reviving the judgment by. 
feire facias after the year, and you have an exigent 
immediately after the return of the c ſa. without | 
an alias and pluries, and it is ſaid, without a Wit 
„ % %% (AA 
The method of Firſt, ſue out a ca. ſa. for the debt and coſts, 2 
proceedings the caſe is, into the ſame county where the aQian 
was laid, and get non ęſt inventus returned by the 
ſheriff; then carry ſame to the exigenter of the ſame 
Proclamaticn county, who will make out an exigent. thereupon, 
. which muſt be delivered to the underſneriff, to be 
returned as other exigents are. 

The exigent being returned, the clerk of the out: 
lawries will make out a capias utlagatum into is 
many ſeveral counties as you will, either in E- 
land or Wales, general or ſpecial ; and if the defend. 
ant be taken, he cannot be diſcharged. without ſatis- 
faction to the plaintiff, or pardon of the outlawty, 

or reverfing the ſame for ſufſicient error. 
superſedeas up- George the Third, c. To the warden of out 
oo reverſalof priſon of the Fleet, greeting; Whereas H. M. lat 
eien. of the pariſh of St. George the Martyr, in the county 
| of Midgdl:ſex, gentleman, otherwiſe called F. V. 
of the pariſh of Sr. George the Martyr, in the county 
of Middleſex, gentleman, was lately, by virtue of 
our writ of exigent, to our ſheriffs of London di- 
rected, outlawed in London, on Monday next before 
the feaſt of Sr. Mark the Evangeliſt, in the thirty 
fourth year of our reign, at the ſuit of H. W. in a 
plea of debt for gol.; which ſaid outlawty, fot 
certain reaſons our juſtices at J/:/min/ler eſpecially 
moving, is reverſed and annulled; therefore ” 
5 15 | command 


Outlawen. 


command you, That you wholly forbear to ſeize 
into our hands, any of the goods or chattels, lands 
or tenements, of the ſaid F. Il, or in anywiſe to 
moleſt him, by reaſon of the outlawry edel 7 
and if you have ſeized intq. qur hands any of the 
goods or chattels, lands or tenements of the ſaid 
J. V. by reaſon of the outlawry aforeſaid, and not 
otherwifez that then you deliver unto the ſaid 
F. V. without delay, the ſaid goods and chattels, 
lands and tenements, and permit him the ſaid 
F. IV. without delay, to go at large, as you will 
anſwer the contrary at your peril, Witneſs, Sir 
James Eyre, Knight, at W:/imin/ler, the 28th day 
of November, in the 34th year of our reign, + | 
George the Third, &c. To the warden 
priſon of the Fleet, greeting : Whereas, 


manded H. V. late of London, Eſq. from huſting to 
buſting, until according to the law and cuſtom of 
our kingdom of England, he ſhould be outlawed, if 
ie did not appear ; and if he did appear, then to 
lake him and keep him in ſafe cuſtody, ſo that you 
might bave his body before our juſtices at ÆNeſmin- 
fer, from the day of Eaſſer laſt paſt, to anſwer to 
H. P. in a plea of treſpaſs on the caſe, to the da- 
mage of the ſaid H. of 1304 By virtue of which 
ſaid writ, the ſaid H. N. was afterwards outlawed; 
which (aid outlawry, for want of the return and 
fling of our writ of proclamation. is altogether void, 
and of no force nor effect in law: And where- 
a; the ſaid H. V. hath put in and perfected bail, to 
nſwer the ſaid H. P. in the plea aforeſaid 3 There- 
fore we command you, That if the ſaid H. N. be 
Cetained in our ſaid priſon, under your cuſtody, up- 


£0 at large, at the peril attending the neglect there: 
od, Witneſs, Sc. a a: FE 
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We lately reverſal of out- 
commanded you, That you ſhould cauſe to be de- lawry, where 


bail is put in, 


oa that, and no other occaſion, then permit him io 
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Of Proceedings by Original 


Quare Clauſum fregit. 


HIS practice is equal to the writ of ven, 
Factas in the court of Exebequer, and anſwers 


the ſame purpoſe; as the ſummons on the original 


may be left at the defendant's houſe : if he does not 
appear, then iſſues a diſtringas to levy on the goods 
405. and which may be made returnable any da 
in term, and need not have fifteen days between ile 
teſle and return. Before the ſtatute of 19 H. 7. . g. 
which allowed the writ of capias ad reſpondendun 


in actions on the caſe, a practice was introduced 


in this court, of commencing the ſuit by an ori. 


| ginal writ of treſpaſs, guare clauſum fregit, for 


breaking the plaintiff's cloſe vi et armis, which by 
the old common law ſubjected the defendant's per- 
ſon to be arreſted by writ of capias, and then alter- 
wards by connivance of the court, the plaintiff 
might proceed to proſecute for other leſs forcible 
injury, Ihis practice ſtill continues, and ſaves the 


trouble of ſerving the defendant perſonally with a 


writ of capias; for if the defendant, upon the 
ſberiff's ſummons, left at his houſe, and he having 


returned notice on the writ to the defendanty does 


not appear, a diſtringas iſſues againſt his goods; 
and if he does appear, the plaintiff may declare 
againſt him in any action he ſhall think , proper, 
and, after judgment, purchaſe a ſpecial. original, 
within the uſual time, to warrant the proceedings, 
which will prevent the judgment being atreſtcd of | 


reverſed. Vide wy Inſtr. K. B. 5 edit. 682: 


How 10 proceed. 
The firſt ſtep neceſſary to be taken is, 0 
make a præcipe for the curſitor of the county | 


where defendant refides, (and a memoranoum n 
g mi : 


Original Quare; Sc 


"ute on 2 25. 6d. ſtamp, as on other writs,) as 

pll0ws : - . 5 3 

Laden, (ſſ.) Original gf diam Fregit, for - precipe for the 
un Denn againft Richard Fenn, late of London, original, 

cher, treſpals at onabn; teturnable before his 

ajeſty's juſtices at Weſtminſter, on the moriow of 

fl Souls, 4% 50 09 1688p J. V. Attorney. * 

Take theſe to the curſitor for. London, and he 


al ill make out and ſeal the original, pay 3s. 64.; 
ot hen get a ſummons from the iberiffs, pay 25. 4d.; 
ds ircit to your officer, and he will ſummon defend- 

10 nt, pay him 5 f. each deſendant. On the appear- 
tbe ce day of the return, ſearch at the filacer's for the 

9. ppeztance; if 110 appearance is entered, get ori- 


inal returned by the ſheriffs, and file ſame with 
e uſtos vm, pay 4 d.; he will give you a 


Tl» ote of the name of the cauſe, and ſheriff's return, 
for bich take to the filacer, pay 64. ; if the return be 
by ni to the defendant, then make out a writ of 
et- /tringas, in the following form; ingroſs ſame on a 


et. . 64. ſtampt parchment, make a præcipe for ſame, 
tiff u ſigning with the filacer 25. 6d. ſeal 7 d. take 
A [ to the ſheriff's office for a warrant to diſtrain 


elendant's goods to the value of 4os.; give it to 
dur officer, and if he levies, pay him 105.; get 
e diſtringas returned, then make out an alias 
tereon, adding the words as formerly we have 
"manded you, and if no appearance is entered 
u the return day, which may be on a day certain, 
nd being ſigned and ſealed as before, you may 
Lore to increaſe the iſſues in the treaſury cham- _ 
der, or by a ſerjeant, fee 10s. 6 4. in courts: the 
wart will pive 401. or 50. on the ſecond diſ- 
an provided the debt be large — N. B. The 
ue ſhould be left with the ſheriff with the alias 
*/irmgas, to warrant his levy. If you ſhould not 
ine ſufficient returned, then get return of the 


to Kia, and if no appearance entered, make out a 
nty ; which being ſigned and ſealed as before, 
rein the treaſury chamber, or by a ſetjeant, for 


a fur- 
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Original Nuare, &c, 


a further increaſe of iſſues to the amount of j ond, 


Wha action he thinks proper, and pioceed a i 


Diftriog»s, 


Fifteen Jays be- 


tween tette and 


vt turn not necel- 


tary. 


anſwer ohn Denn in a plea, wherefore with fi 


Ap; eaxrance, 


whole debt and coſts; draw up rule, and deln 
Pluries with it to the ſheriff who will prant li 
warrant to the officer to d\{train to the amoy 
Which being done, get return of the plurien x 
then move, if no appearance entered, to {el 
iſſues, purſuant to the ſtatute of 10 Geo, 3. 4. x 
as in p. 587. 8 | 

T he act extends to all writs of diſtringas in yi 
neral, Burr. 2726, | | | 

After appearance, the plaintiff may declare j 


other actiums. And the venue, if it. be a front 
action, may be laid in any county, and declare ai 
other caſes, x | 
Geo: ge the Third, c. To the ſheriffs of I; 
don, greeting: We command you, that you d 
train Richard Fenn, late of, &c. hoſter, by all 
lands and chattels in your bailiwick, ſo that neithe 
he, nor any one for him, do intermeddle therewith 
until you ſhall have another command in that be 
half from us; and that you anſwer us for the iſ 
of the ſame, ſo that he be before our juſtices a 
MWeſtminſter in fifteen days of Saint Marin, t 


and arms he broke the cloſe of the faid 7 
at London, to the great damage of the ſaid ju» 
and to hear judgment for his many faults; u 
have ycu there. this writ. Witneſs, dir Jam 
re, Knight, Cc. | 5 6 

London. Diſtringas for John Denn api 
Richard Fenn, late of, c. hoſier, treſpaſs at U 
don, returnable in fiſteen days of Saint Marin, 


Of Appearance, 


Tf defendant appears to the original writ, hee 
ters it with the filacer of the county where the oth 
ginal is directed; pay 2s. 6d. ; and to prevent? 
diſtringas iſſuing, it muſt be done on the e 
day of the re;urn of the original. Ss Ln 


eden, (0. Appearance for Richard Fenn, late Precipe for the 

In, holier, at the ſuit of Fohn Denn, to an *PPFTancee 

nal guare, Cc. returoable in fifteen days of 

ut Martin. Ait F. K. Attorney. 

„g. A memorandum or minute is to be deli- 

on a 25. Gd. ſtamp at ſame time. \ 

Jn 2 dauſum fregit the plaintiff may declare in 

action. Cooke's Rep. 7 5. ; et | 

rigigal returnable in one month from Eaſter- Both days are 

\ Sunday 20th of April, The defendant not gte inclue 

ting Wedneſday following, on Thurſday a eee 

ingas was iſſued. On that day defendant en- 

| his appearance, and on Friday morning levy 

made of 40s. Rule why theſe iſſues ſhould 

be repaid with coſts, counſel] alledging that 

ndant had till Thurſd ay to appear. Court held 

mult appear within four days of the return, 

h are incluſive both of the return day and 

die poſt, Rule diſcharged. Fano v. Coten. 

, Black, Rep. . | | 

ou make the original in any county where the Venue, 

ndant has goods, and if he appears, you may 

er a declaration, changing the venue. 

jzant Bond obtained a rule to ſhew cauſe why If perſon lives 

proceedings ſhould not be ſet aſide, and the in re 

s taken under the di/tringas be reftored, on an ee ns erg. 

wit of the defendant's wife, that the defendant yer he „ 

buſdand, before and at the time of commencing ſued in this court 

Gun, reſided at Limerick in i1eland, where he _=_ 1 

{ {0 continue; and that no perſon here had any 

ority to appear for him. 

jtant Runnington, againſt the rule, contended, 

the di/lringas had iſſued on à quare clauſum 

it, and was of courſe only to compel an appear- 

ide court would not ſet aſide the proceedings, 

compel the plaintiff to proceed in Ireland tor 

ſecovery of his debt, the juſtneſs of which was 

cenied ; and that in a caſe fo citcumſtanced, 

ould not be doing any injuſtice to preſume, 

lie wiſe might be authorized to appear. 
: | (4 
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Original Quare, &c. 
The Court, however, made the rule abſolut, 
the ground, that as the defendant refided outsfi 
kingdom, no proceſs :could' iſſue to compel hu! 
pearance. That he could not be outlawed un 
ſuch circumftances, the proceedings thereforey 
held to be irregular; but inaſmuch as the yl 
tiff's debt was not denied, the court made the 
abſolute without coſts. Mebſter v. MAN 
Tin 30 did ven 19, 
May have a te/latum diſtringas in another en | 
ty, on ceturn of the firſt diftringas, * 
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J an infant till the age of twenty - one years, 
Lit. 171. 6.; but by the civil law, the age of 
wen Jen, , . 
An infant may bind himſelf to pay for bis ne- 
ſary meat, drink, apparel, neceſlary phyſic, and 
h other neceſſaries, and likewiſe for his good 
ching and inſtruction, whereby he may prof 
nſelf afterwards; but if he bind himſelf in an 
ligation, or other writing, with a penalty for the 
ment of any of theſe, that obligation ſhall not 
dd him. Co. Lit. 172. a And if he brings the 


t they were ſuitable to his quality. Lat. 157. 
ceſſaries for an infant's wife, are neceſſaries for 
, but not, if provided in order for the marriage, 
,168,; and upon ſuch contract by an infant, 
aſumpfit lies. Lat. 167. Jon. 146. Pal. 528. 


tract, it binds him. 1 Rell. 729. J. 20. Cre. 
iz, 920. 1 Lev. 86. The court ſhall judge 
at things are neceſſary. Cro. Eliz. 583. If 
ads not neceſſary are delivered to an infant who 
full age promiſes to pay, he is bound. Str. 
d. An infant ſhall be charged for a treſpaſs 
ne by him. Com. Dig. 3. v. 170. So an in- 
it of ſeventeen years of age ſhall be charged for 
Ilicious words. Ney, 129. 5 

lf a warrant of attorney be given by an infant 
d another, and judgment is entered up thereon, 
F court, on motion, will order the name of the 
ant to be ſtruck out of the warrant of attorney, 
c let zfide the judgment as againſt bim. 2 Black. 
„ 1133. Motteux v. St. Aubin, and others. 

Motion to ſet aſide an execution on a judgment 
dich had been entered up under a warrant of at- 
dhe, og the ground that the defendant at the _ 


\Y the common law, a male or female is called 


terials to the taylor, there is no need to aver 


if he gives a ſingle bill for money upon ſuch 


„80 


In what caſes he 
is liable, aad 
what not, 
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If warrant of at- 
torney be given 
by infant and 
another, and 
judgment there. 
On. 


. 


If an infant give 
a warcant of .t- 
torney for cults 
of a Honſuit. 
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How infant to 
fue, . 


General admiſ- 
Long 


of executing the warrant of attorney was as ix 
Serjeant Running ton fhewed .cauſe on an at 
which ſtated, that the defendant had forge 


Ankants. 


brought an action of trover apainft the plainif 8 
which there was a nonfuit on the therits ; 40 
cofts of which this warrant of attbrüey was gl 
by way of ſecurity to pay by inſtalments; wii 
not being performed, judgment was entered api 
execution ſued out ; and That ſince he had come 
age, he had Er #marg payment. 
1217. was cited, Gardiner v. Hol. Per Cur, 1 
nfant cannot be reſponſible even for cofts; zul 
actice in èjectment proves it. Rule abfolil 
Chambers v. Berrith Trin. 32 Geb. 3. 

If an action be commenced by an infant, hem 
ſue by guardian or prachein amy, as the coutt pleak 
C6. Lit. 135. b. 2 Inſt. 261. Crb. Car, 161, | 
prochein amy is appbinted by flat, 13 Ed. 1. «1 
And a general admiſſion of proc bein amy to prol 


cute and defend all ſuits will do. Vide Str, 4 he 
And it is faid, defendant need not pled o. 
the plaintiff ſhews the rule for his admittane In 


Prat. Reg. 264.; but now a copy of the ne int 


the declaration delivered. 


Ir joined by 
others in ſuing 
in right of ano- 
ther, may be 
brought by at- 
torney. 


If he appears by 
attorney, it is 
error. 


Infant diſcharged 
from execution, 
haviag given a 
Warrant. 


in the right of another, the action may be bro 


law, 3 Gro. 377. 1 Vent. 102, 1 Kal. N 


execution, to procure his diſcharge, he 1 


annexed to the declaration delivered, And hel 
claration ſtates per curiam ſpecialiter admiſſ. 16 
173- And the defendant's attorney may moſt 
have the guardian's place of abode, Yide 1 
246. | | | 

It is ſufficient if a guardian be appointed bel 


Yet if an infant be joined with others, in (1 
by attorney, for they all make but one. perſon hen 


„ 3 ; 
In all actions real, perſonal, or mixed, apaink 
infant, if be appears by attorney, it is ertot. 
«bn 0. 20 Þ-) band ot 2 
lofant joined with his brother in a warrant 
attorney which was entered up, and infant taken 


Infanes.— 623 


\ cond warrant which was entered, and again 
ken in execution, Rule why. the laſt judgment 
ould not be ſet aſide, and the warrant of attorney 
.ncelled, Cauſe ſhewn was, that in equity the 
a; of an infant are often confirmed, ſuch as an 
greement to ſell an eſtate, &c, But the court ſaid, 
ch acts of an infant are only voidable, and are 
lowed in equity to be confirmed, but not ſuch as 


bi 1 aQtually void. A warrant of attorney is of the 
* iter deſcription, which the court cannot make 


ood, though there appear circumſtances of fraud 
n the part of the infant. Rule abſolute without 
os. Saunderſon v. Marr. 1 H. Black. Rep. 7.5 = 


Of the Defiance. 


In an action againſt an infant, he muſt appear Trfant and de- 
nly by guardian, for he has not the knowledge of fe99ant. 

b own affairs, or to chuſe a man to plead well for 

in; and may have an action againſt his guardian, 

he loſes by miſpleading. 2 Rell. 287. 1. 10. 

d. Dy. 104. 5. Feil re 

In all actions, real, perſonal, or mixt, againſt an When error, 
fant, if he appears by attorney, it is error, 1 Koll. 

. l. 20. 747. l. 10. Cre. Elix 569. Telv. 

Il, | | 

do if he be executor and joined with another cannot defend 
full age, he cannot defend by attorney, though with another of 
: 1 ſue, Str, 783. 2 Co. 289. And ſuch ds. 
a mall be tried by the country, and not by in- g ; 
«tion. Com. Dig. 5 V. 199, 


C ren er 7 — 70 2 2 5 2 : 

. 6 — $I - 2 „ — 1 2 
— — —— N . 3 57 a 9 8 5 n n 2 2 1 4: $3: ts - 
_— Wiring ate n 3 . — CA Lf TIES $4, > HE IE, & — of n * wi 


N 5 ENS KW) 
adn den rr ered SSH PI — om 
EE th Eg wa * 


Ry 2 


8 — 
roms mn... oy 


— 


rul 
the! 
„. 18 


noſe 
| 1 N 


4 bel 


wet 2 e 5 £6 a ed NE Regs — AE AI CERA ts asf, as P : 
* * a _—_— - 3 — — _ — ————— 8 8 A 6.27 A * — * 1 
I ap tne $12 2 n YI . 8 n Mee TO — . * os! PRES 5 INS 1 4 
" "I F 5 2 er er 8 * * 4 ; * N VF ; r = 2 v7 ir, * v ya” Eq * 4 7 - r Eh cc. \ 
ht Ky © Sa es Ser ey OT R > 5 8 A YC vil fo, WS RE p E 12 © 07 ee 
Ne US SN, C wu * 2 2 - * — K * a Ke 7. * 4 A a +. ah ER = y £4 dh 4% bent 2 A * 4 ” 2 — IS re 
Y:4 „ nd IE" 4 toe = apo 4 SEP vt af rn SEE LA wed. oo ur ps See. $265. IE SIT - 25 IS EF ISOS * v2 Att .. oi . 2 * = q 
, ; 4 — 3 3 J . 7 — bo 5 err. 
+ {<< — = K ˙ eu £4 OB 2. 4. 4apct 2 „ — * * $25 
by — - 1 S — — 5 2 - = 22 — > 2 * 2 - _—— 


EPP 
3 We N p 8 BY — Fo >» 2 9 2 * * 
o © 


} 
4 
I 


#4 
14 
4 
FL; 
1 
2 
9 
5 
2 ſs 
wh 


2 ĩâ2 Oe do ot IT See TT 
2 e — — — 42 ies Sy S 
8 , 


in i If an attorney undertakes to appear for an in- 
"oY M, and enters it per attornatum, it may be 
[100 


ended, and made per guardianum. Str. 114. 

ut there muſt be an expreſs undertaking, or it 

not be done, bid. 445. 

And before plea, he muſt enter his appearance. | 

Plaintiff ſued by capias, entered an appearance pere the de- 
ording, Cc. defendant pleaded general iſſue. fendant, &c. is 


U. 13 


zaink 
_ 


ao: | le delivered with notice of trial, cauſe ſet down; 1 W 

ta in the cauſe came on, plaintiff diſcovered de- NT 
e pi | apply to him to 

ne E | fendant is 


a (eco 


624 | . Infants. | 
name guardian; fendant to be an infant of about 17 years old, 
in default there- ghat he ought to have appeared and pleaded 


3 guardian; therefore, if the plaintiff had proce f 
the court io to judgment on this record it would have he 7 
odlige defendant error. It was moved on behalf of plainif, 5 
„%% the defendant or his attorney might ſhew a 
. why the appearance in the filacer's book fa | 

not be ſtruck out, and defendant be obliged u att 

| pear and plead by his guardian, and why de per 

cord ſhould not de amended conformably then nat 

and why the plaintiff ſhould not have his coſt « 10 


caſioned by the defendant's attorney, who mul 
ſuppoſed to know his client was an infant, aud 
had led the plaintiff's attorney on to proceed th 
far erroneouſly ; there was an affidavit of the fi 
that Waldi was a truſtee for the defendant iy 
ſettlement, and muſt know he was not of age wh 
he pleaded. On ſhewing cauſe, it appeared d 
Haid acquainted the plaintiff's attorney that 
defendant was an infant (but this was after pl 
pleaged), and he not believing it, proceeded fo 
Cur, In this caſe the plaintiff's attorney ought 
have applied to the defendant to name a guudi 
and if he did not in fix days, then plaintiff oy 
to have applied to the court to oblige him fo 
do; and it was the plaintiff's own fault to proct 
erroneouſly, although no notice had been gives 
him that the defendant was not of full age; and 
the plaintiff had proceeded to judgment, ande 
had been brought, and afterwards the plaintif k 
moved here to have made the record rig|t,! 
court would not have done it; and therefore# 
coſts, there is more reaſon that the plaintiff ſha 
pay coſts for being permitted to have the re 
made right, than that the defendant: ſhould 
coſts to the plaintiff; however, as coſts hid tl 
been prayed by the defendant, let the defent 
plead by guardian in fix days, and let the ew 
be made agreeably thereunto, without colts ant 
ther fide. Shirman v. Stevens, 2 Wil}. 50. 
. 


2 WE, 
* * o 
8 . t 


It will be too late to apply after judgment and Too late after 
error brought, where plaintiff appeared for an infant error brought. 
according to the ſtatute, for the appearance to be 
truck out, and why he ſhould not appear by guar- 
dian; or in default, ow plaintiff ſhould not do it 
for him. Kerry v. Cue. Barn. 413. Yu "0 

If an infant be = — 4 N g 1 by It he 10 ferred 
attorney, the court will make a rule for him to ap- Vith proceſs, 
ja by guardian 3 br platntif® te be ac fert) to. fe ha 
name one to appear and defend for him. Barnes guardian, 

i, % Batman. TE ERS 

An infant who lives with, and is properly main- Cannot, if he 
Izined by her parent, cannot bind herſelf to a Pres with bis 
ſtranger for neceſſaries. Common appearance or- himſelf to a 
tered, 2 Black. Rep. 1326. Bainbridge v. Pick- ſtranger for ue 


fing. ceſſaries, 


= 


= 2 2 7 * 


1 . 


How to proceed for Plaintiff Infant. 
The writ may be ſued out in the infant's name; 
ut before the declaration delivered, a guardian 
voſt be appointed; which may be either by his ap- 
earance with the infant in perſon, before a judge; 
by petition ; if by petition, then prepare the ſame 
follows: ENF. REF. Oh | 
In the Common Pleas. 
A. B. the younger, Plaintiff, 
„ "WY 
C. D. Defendant. 


0 the Right HinenrdMlh Sir James Eyre, Knight, 
Lord =Y Juſtice of his Majeſty's Court Com- 
man Fleas. F LF ; 


te humble petition of 4. B. the younger, an 

Infant under the age of twenty-one years, the 

plaintiff in this cauſe, | 

Sheweth, AL E | 

That your petitioner has, as he is adviſed, good Petition to affign 

oe of action againſt the above-named C. D. ee; 

r allaulting, beating, wounding, and ill-treating Posen. 
of | your 
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To be ingroſſed your petitioner; and that your petitioner has fon: 
22 6d time ſince commenced an action againſt the fail 
ne" Piper» C. D. for the ſame; but in regard that you 
| petitioner is an infant under the age of twenty-one 
cars, ä 25 | 

F Your petitioner therefore moſt humbly 
| your lordſhip, to aſſign unto him, G. J. of, 
&c. merchant, your petitioner's father, u 
and for your petitioner's guardian, to pro- 
Infant Gigns his ſecute the ſaid action againſt the ſaid C. D, 
name, And your petitioner ſhall ever pray, &. 


Aceeptanee to be I do hereby agree to accept to be the guardian to 
wrote under- the above- named A. B. an infant, according to the 


prayer of the above petition. G. J. 

| | Witneſs J. G. attorney for plaintiff. 
Aff davit. G. of, &c, gentleman, attorney for the plin 
tiff in this cauſe, maketh oath and ſaith, That 4.3, 
To be ingrofſed the above-named plaintiff, did on the di d 


on a treble 6d, 


tap, duly ſign the petition hereunto annexed, i 


the preſence of this deponent : and this deponeat 
further faith, That he was alſo preſent, and di 
ſee G. F. the perſon mentioned in the faid petition 
duly ſign the acceptance or agreement there u- 
derwritten, in order to his being a guardian to ht 

5 ſaid A. B. the younger. | 
| Where to take Take the petition and affidavit to the judge! 
Petition, & chambers, who will thereupon make his admiſhot 
for plaintiff to proſecute by his guardian, pay 12 
take ſame to the prothonotaries office, and enter! 
on their remembrance roll, pay 25. ; leave adm 
fion there, and when you declare, annex a copy 

| the admiffion to the declaration. 
The form of the London, (ſſ.) C. D. late of London, yeoman, vn 
declaration, attached to anſwer A. B. in a plea of treſpaß u 
the caſe; and whereupon the ſaid A. B. by 6.5, 
who is admitted by the court of our Lord the Kn 
here, to proſecute for the ſaid A. B. who is WP 
the age of twenty-one years, as the next friend « 


the ſaid A. B. complains, For that wherea! 4 


. Infants. 627 


ſame as in other caſes) ; wherefore: the ſaid A. B. 
ſays he is injured, and hath. ſuſtained damage to 
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the value of 1001. and therefore he brings his 1 

ſuit, Cc. 1 Sling . Pr, ] 

The declaration need not alledge that the thing 1 

J, done for the infant is for neceſſaries, for the plain- 1 
of, tif may ſhew it in caſe of plea of infancy, in his re- 115 
1 plication. Jon. 1466. „ 455 
10 In the venire and habeas corpora juratorum, ſay veg. & ha. corp, Lis 
D. 4. B. by his next friend plaintiff, or C. D. by his 15 
30 next friend defendant. 4 


This is the only difference in the ſuit (except 
in the jurata), there you make the plaintiff ap- 
pear by his next friend, or the defendant, if it ſo 
happen, | 
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Of the Defence. 


| It has been ſaid, that an infant cannot defend Defence, 
without a guardian; therefore you muſt either take 

him and the guardian before a judge to be ad- 

mitted, or it may be done by petition, as follows, 

(naming the cauſe.) 


Gi | f | * * ; 
* To the Right Honourable Sir James Eyre, Knight, | 
19 Lord Chief Fuſtice of his Majeſly's Court of Com- 155 
T bb | vn 
25 de humble petition of C. D. an infant, under 15 
ge! the age of twenty-one years, BY 

iſhot Ti 
710 f Sheweth, ; | | | | | f 4 | 
4 That the plaintiff hath lately commenced an Petition to affign 4 
adm. Qion at law againſt your petitioner, for [here ſet 2 evaidian to de- 4 

oth th 1 ith 4 fend, 1 
copy a e cauſe of action], and your petitioner is ad- | 


led and believes that he has a good defence to 
make thereto ; but in regard your petitioner is an 


5 ant 
pal ba GEES © 5 
| Your petitioner humbly prays your Lord- 

4 Kio | ſhip would be pleaſed to aſſign G. H. of, 
i withi Sc. as his guardian to defend his ſuit. 
friend © And your petitioner ſhall ever pray. 
cas (ht | C. D. 

[ay Sſ2 I do 


628 Infants. 
Affidavit is allo I do accept and agree to be the guardian of the 


| 33 3 ſaid C. D. an infant, according to the Prayer a 


the above petitioun. G. H. 
to proſecute. es R Witneſs, J. G. | 
Take the petition and affidavit to the judge, : 
chambers, leave it there for his admiſſion, pay 12. 
then take the admiſſion to the prothonotaries office, þ 
and enter it on a. remembrance roll, pay 25; - 
annex a copy of the admiſſion to the plea, Enter 1 
appearance with the filacer (except in ejeliment, tha 1 
with the prothonotaries ). | 1 
Plea of infancy And the ſaid C. B. by G. H. who is admit! f 
per guardian. hy the court of our Lord the King here, to defend 2 
for the ſaid C. D. who is under the ape of 1 | 
years, comes and defends the wrong and injun, (a 
when, Sc. and ſays, That he the aid C. at the 2 
time of the making the faid ſeveral promife 3s 
and undertakings in the ſaid declaration mentioned, i 
was under the age of 21 years, to wit, of the yt 4 
of 19 years, and no more, to wit, at London, afor- 100 
ſaid, c. and this he is ready to verify; wherefor, . | 


Ee. if, Oc. 7. J. 


If infant appears If an infant appear and plead by attorney, and 
and pleads by at- plaintiff finds it out, he may in vacation time app! 
ict nes + gg to a judge for a ſummons (or in term for a rule, 
how to proceed, to ſhew cauſe why the appearance ſhould not b 
- ſtruck out and the plea ſet aſide, and that defens 
ant may within ſix days have a guardian appointe 
bim to defend, or that plaintiff may be at liberty u 
name one for him; but this will be too late at 

| trial, Barnes 413. Kerry v. Cade. 
If infant does not If defendant does not appear by guardian in th 
appear by Suar- time allowed by the rules of the court, the plan 
—_ 8 muſt procure an affidavit of the ſervice of the cv 
in vacation. of the writ, and that defendant is an infant, 206 
| hath not appeared; upon which the judge, with 
out your taking out a ſummons, will make av d, 
der, That unleſs the infant appears within ſ a 


« after perſonal ſervice of the order, plaintiff 27 


Infants. 


et gn John Doe for his guardian, and | enter | pear- 
« ance for defendant ;” and upon affidavit of the ſet- 
vice of this order, and ſhewing the original, the 
judge will make the order abſolute; then an ad- 
miſſion is drawn up and filed as aforeſaid. 


It is clear that the infant plaintiff, who ſues by 
prachein amy, is not liable to coſts, becauſe he can- 
not, while under age, diſavow the ſuit; but the 
prichein amy is liable, Str. 548., Barnes 128. ; and 
if it appears to the court that he is not of ſufficient 
ability to pay the coſts, the court will order ano- 
ther, who is, Str, 708. The prochein amy is liable 
to coſts for not proceeding to trial. Englefield v. 
Round, Cooke's Rep. 32. But an infant defendant 
(although he names a guardian) is liable to cofts, if 
the verdict be againſt him. Dy. 104. 1 Bulſir. 
* Str. 1217. „ 

n ejectment or perſonal actions, if an infant ſues 


21 Face 1. c. 13. And by flat. 4 & 5 Ann. after 


judgment by confeſſion, nil dicit, non ſum informatus, 
er after inquiry executed. 


8 3 


by attorney, it ſhall be aided after verdict, flat. 


629 


. 


Infant plaintiff 
not liable to 
cofts, but pro- 
chein amy, KE 


Infant defendant 
is liable to coſts, 
although he 
names a guar- 1 
dian. 


When no error. 
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Statuteof Limitations, 7.4. 


Of fuing out a Writ to ſave the Statute, 


| | F the plaintiff is a foreigner, and doth not come 
hn" pc 1 to England in fifty years, he has till fix year 
againſt a plain- aſter his coming into Exgland to bring his action; 
42 para and if he never comes to England himſelf, he has 
comes into this always a right of action while he lives abroad, and 
realm. ſo have his executors or adminiſtrators, after bis 

11 death. Strithor/t v. Græme. 3 Will. 145. 
| Capiazis the It was held, that a capias ad reſpondendum, which 
74 was given in evidence to ſave the ſtatute, without 
1 an original, was the true commencement of a ſuit 
in this court; for per Gould, J. the original mutt 
be preſumed, for it immediately precedes the 4. 
pias. 3 Wilſ. 465. Leader v. Maxon, and pr 
Blaciſtone, J. every body now underſtands, that 
capias is the commencement of a ſuit in this court ; and 
that there is no neceſſity to file an original, but n 
caſe of outlawry; and the court always intends that 
an original has regularly iſſued, whereupon the c. 
pias is grounded, ſo that a capias in this, and all 
other ſtatutes of limitations, is ſufficient evidence 

of an original. 2 Black. Rep. 925. S. C. 
Attachment of An attachment of privilege ſued out, returnable 
4 base in eight days of the Purification, was replied to the 
| Reneral return. ſtatute of limitations; upon demurrer, it was held, 
day, held good that it was not a nullity, but merely informal, which 
_ the fiz> the court on application would have amended ; and 
| | that a ſuit actually begun, however informal of i. 
regular, is ſufficient to ſtop the ſtatute of limitation. 
udgment for plaintiff, 2 Black. Rep. 1132. Lau. 
etter v. Markland. 

It is laid down in all the books, that an origins 
muſt be ſued out, but the determinations of tht 
caſes above ſtated have ſhewn otherwiſe ; therefore 

| fue out a common capias, (a memorandum or _ 


26, 


Statute of Limitations. 63 1 


on 2 24. 6d. ſtamp muſt be filed, ) and get it ſigned 
and ſealed as uſual, then leave it at the ſheriff's 
office for a return of non eff inventus ; which being 


done, apply to the prothonotaries clerk for a roll, 


and enter thereon thus: | — 
London, (ſſ.) The lord the King hath ſent to Entry of a ca- 
his ſheriffs of London his writ cloſed, in theſe bias. 
words; to wit, George the Third, c. (do the end 
of the capias and filacer's name); then ſay, At 
which day came here the aforeſaid A. (the plaintiff) 


in his proper perſon, and the ſheriffs, to wit. 


——, Eſquire, and —, Eſquire, 
ſheriffs of the ſaid city, returned, that the aforeſaid 

C. D. was not found in their bailiwick, and the ſaid 

C. did not come. Take the roll to the prothono- 

taries office, docket it, and pay 25. z file the capia- 

with the cuſſos brevium, pay 4d. = 

There muſt be an actual return made by the an aQual re- 
ſheriff of the writ. Bull. 151. And continuances turn muft be 
may be entered on the roll to the time you ſue out de. 

2 new writ, which muſt be ſhewn in the replication 
in caſe of a plea of the ſtatute of limitations. 
2 Vent. 192. Vide my Inflr. X. B. 529. - 

An attachment of privilege is in the nature of Attachment in 

an original writ, and when replied to, in order to nature of an ori- 
ſave the ſtatute, it is ſufficient to ſhew the teſte —— 2 
thereof, without any continuances, to the time of ſufficient to ew 
the declaration, 1 Wilſ. 167. in error from C. P. the teſte. 
Style 373. 401.; but if a lat. or a clauſum fregit be 
replied, it muſt be ſhewn that it was continued 
properly to make the foundation of the ſuit, Carth, 
234.3 and of that opinion was the court. 

If a perſon be privileged as a peer, member, attor- 
ney, or the like, a bill muſt be filed, and not a writ 
ſued out. | | - 

| Satisfaction. 
Fatisfaction is either given of a recompence for Satisfaction 
an injury done, or elſe where a judgment is had what. 
2aiult the perſon who pays the money upon it; 
and the entry on the record ought regularly to be 
| 84 made 


632 


Statute of Þ#mitations. 


made to diſcharge the ſame, or the judgment 2p, 


- parently continues in force againſt the party con- 


victed thereon. And for this purpoſe, the party 


making ſatisfaction may demand of the other ; 


A guardian may- 
acknowledge, 


Warrant of at- 
torney. 

To be ingroſſed 
on a 68. ſtamp. 


Theſe may be 
had at the fla- 
tioner*s already 
printed, 


warrant of attorney, directed to the attorney on 
record, or ſome other attorney of the court where 
the judgment is entered, authorizing ſuch attorney 
to enter up ſatisfaction. 1 
A guardian for an infant may acknowledge ſatil- 


faction for a debt, which as guardian he bath reco- 


vered for the infant, Lzlly's Reg. 606,, _ 
To A. B. and C. D. attornies of the court of 
Common Pleas at Heſiminſter, jointly or ſeverally, 
or to any other attorney of the ſame court. 
Whereas IJ. G. of, &c. gentleman, heretofore, 
(videlicet) in or about the term of the Holy Trinity, 
in the 33d year of the reign of his preſent majeſty, 
obtained judgment in his majeſty's court of Com- 
mon Pleas, at Weſiminſter, againſt Jabn Den, oi, 


Oc. Eſquire, for 1000/. debt and 63s. damages, 
as by the ſaid record thereof may appear: 4 


whereas the ſaid IJ. G. hath received ſatisſactian 
for the ſame, Theſe are therefore to deſire and au- 
thorize you, the attornies above-named, or any one 


nf you, or any other attorney of the ſame court, 


to acknowledge and enter ſatisfaction upon the 


record of the ſame judgment, and for your ſo do- 


= +] Satisfaftion how 
to be entered in 
term, 


ing, this ſhall be your ſufficient warrant and di. 
charge in that behalf. In witneſs whereof I hae 
hereunto ſet my hand and ſeal, this day df 


| „ | 
Sealed and delivered, c. | : 
Put in the margin the day judgment was ſigned, 
and the No. roll filed, | 
In term, apply to the clerk of the treaſury, i 
your roll is filed and judgment complete, for the 
roll, who will take ſame into court, and the fe- 
condary will enter ſatisfaction thereon, pay 15. 5 
hundred for the poor's box, 2 s. to the prothonota!y, 
and 1s. to the ſecondary, 1 


2 


Statute of Limitations. 
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2p· n vacation, apply to the clerk of the jodgments, In vacation. 
on · Ir. Lickbarrow, who will prepare a fiat, and attend + 
arty ith the attorney before a judge, who ſigns it; 
r 2 en the clerk of the judgments will enter ſatiſ- 
on 27 on the roll, and he takes for all the fees, 
here 15 4. But if the judgment be above ten 
ney 4 ning he will take 55. more, as an extra : 
4 que to the clerk of the treaſury, / 4 3-16 5 : 
atiſ- The entry is, afterwards, to wit, on next The entry en 
eco · ter in term, in the year of the dle roll. 
| gn of the lord the now King at Veſtminſter, 
t ol meth the ſaid J. G. by his attorney aforeſaid, and 
il, knowledgeth himſelf to be ſatisfied by the ſaid 
D. of the debt, damages, and coſts aforeſaid; 
ore, fore the ſaid F. D. is acquitted of the ſaid 
h bt, damages, colts, and charges er S 


This action a 


> 


The nature of 
the action. : 
Vide my Inſir. 
5. $30 


in poſſeſſion, are ſubſtantially and in truth the pu 


Adopted in lieu 
of almoſt all 
real ations, 


graſted in ejectments into ſuch manner as to 0 


tiff muſt ſhew a right of poſſeſſion, as well 9 


it is a trick between 1700, to diſpoſſeſs a third by 


that being under the controul of the court, itn 


with a thouſand niceties. But as there was gu 


L 634 1 


Ejectment. 


N ejectment is an ingenious fiftion for the ti 
of titles to the poſſethon of land. In fon 


ſham ſuit and judgment. The artifice would 
criminal, unleſs the court converted it into af 
trial with the proper party. The control 4 
court have over the judgment againſt the cafy 
ejector, enables them to put any terms upon u 
plaintiff which are juſt, _ | 
This action is an invention by the court, (thou 
fictitious) for the advancement of juſtice, aut! 
force the parties to go to trial upon the mem 
without being entangled in the nicety of pleadi 
on either ſide. | | 
The plaintiff and defendant are, in the fiſti 
ſtance, merely nominal, where there is a tenant i 


poſſeſſion, and the leſſor of the plainti F, and the tt 


to the ſuit. | | 
The great advantage of this fiitious mode, i 


be ſo modelled as to anſwer in the beſt mint 
every end of juſtice and convenience. 3 In 
1290. | | 5 c 

Public utility has adopted it in lieu of almoſt 
real actions, which were embarraſſed and entangi 


and bad in real actions, the good ought io 


the bad. 3 Burr. 1296. | | 

It is a poſſ-flory remedy, and only compete 
where the leſſor of plaintiff may enter, by prof 
a poſſe ſſion within twenty years, 7 accounting | 
the want of it under ſome exceptions allowed by i 
Stat. 21 Jac. 1. & 10, 1 60. Every plail 


propeſt] 


4 8 
,etment. 


erty, and thereon the defendant need not plead 
e ſatute, Burr. 119. 8 

The real damages in ejedtment, are after the 
joment and writ of poſſeſſion recovered in an 
hon for the meſne profits, which the tenant hath 
rongfully received, | 


outs ea, or by default: in the firſt caſe, the right of 
e plaintiff is tried and determined againſt the de- 
ndant ; in the laſt, it is confeſſed. Burr. 668. 

{f there be a fine levied with proclamations, an 
on aal entry is neceſſary to avoid it; and muſt be 
xe before the ejectment brought, 2 Str. 1086. : 


ty, 3 Burr. 1897. Vide 1 Wilſ. 214. By ſtat. 
Ain. c. 16. /. 16. Action muſt be commenced 
thin one year after mak ing ſuch entry or claim. 
he party is to make a formal, but peaceable entry 
the land, declaring that he thereby takes poſ- 
on; or he may enter on any part of it in the 
me county, declaring it to be in the name of the 
bole : but if the land lie in different counties, he 
uſt make different entries. Co. Lit. ſect. 417. 252. 
4. 422. 419. 423. But if there be a fine at 
mon law, there need no actual entry, 2 Wiſſ. 
7. How far another may enter for the claimant, 
. 1128, 


lead 


firſt i 
nant 1 
e it 


| part 
ode, i 


it u 
III. 


; But 


noſt al 
tangie 
18 goo 
| (08 
0 moe 


How to proceed if no Tonant in poſſeſſion. 

f there be no actual tenant or occupier of the 
nds (except in the caſe of landlord and tenant, where 
Fe landlord has a right of re-entry as upon a leaſe 3 
bere half a year's rent 1s left unpaid), the mode of 
'Xeeding will be by ſealing a leaſe on the pre- 
ſes; and it is firſt neceſlary that the claimant do 
fle poſſeſſion of the lands, by making a formal en- 
') thereon, to impower him to conſtitute a leſſee for 
as; and being in poſſeſſion of the foil, he, ther, 
" the land, ſeals and delivers a leaſe for years to 


npeten 
don 
ing 
by 10 
platt 
| 3s 0 


wy him 


There is no diſtin ion between a judgment on 


635 


How the real 
damages to be 
re covered. 


No diſtinction 
between verdict 
and by default, 


If fine levied, 
aQual entry. 


d the demiſe cannot be carried beyond the actual 


Actual entry, 


How to proceed, 


if no tenant in 
poſſeſſion (except 
* 8 the 4 Geo. 
2.) 


ch leſſee, and having thus given him entry, leaves 
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Def ente. 


The form of the 
better of attor- 
ney, if requiſite, 


ſtay upon the land, till the prior tenant, or he 


his term and damages. 


fence can be made in this caſe, but by the defeni 


Beauchamp and Burt. Barnes 177. | 


ing letter of attorney to impower D. to execul 
| leaſe in his name, of the premiſes in queſtion! 


of the premiſes, who is turned out by 6. U. 


Ejeament. 
him in poſſeſſion of the premiſes,” This lee: 


had the previous poſſeſſion, enters thereon 16; fait 
and oufts him, or till ſome other perſon (either | 
accident or agreement before band) comes upon in 
land, and turns him out, or ejects him. F if 
injury the leſſee is entitled to his action of «a 
ment againſt the tenant, or the caſual 6, 
whichever it was that ouſted him, to recovery 


There is no inſtance of a vacant poſſeſſion ( 
cept ſuch as are within the Stat. 4 Geo. 2. 6. 1 bm | 
can be adduced, in which any perſon cli 
title, hath been let in to defend; for he who & 
firſt ſeal a leaſe on the premiſes, may obtain polk 
ſion, and any other perſon claiming title, may q ne. 
him if he can, and by the conſtant practice, uod 


in the ejectment, which is a real ejector. Ex 


But this rule is not to be extended farther 
prevent mere ſtrangers from being admitted 0 
fendant. Eſpinaſſæ, L. N. P. 166. Ther Wi" 
purchaſer of a reverſion, which ſeemed to har 
pretended title, and where no rent had ever It 
paid, was held to be inadmiſſible as a defends 
Quoted in 3 Burr. 1291. 

Suppoſing A. to be the perſon claiming title 
the premiſes, he may, if he pleaſes, ſign the foll 


E. F. which is done upon the premiſes, D.! 
E. F. being only thereon; then D. after b 
executed the leaſe to E. F. leaves him in poll 


whom, whilſt on the premiſes, E. delivers a 0c 
ration in ejectme t.. 
Know all men by theſe preſents, that 1 4. B.! 
Ec. gentleman, have made, ordained, conv 
and appointed, and by theſe preſents do male, 
daip, conſtitute and appoint C. D. of, Oc. bon 


Ej tament. 


be my true and lawful attorney, for me, and in 
y name, to enter into and take poſſeſſion of a 


h þ F. and J. H. ſituate and being in the pariſh of, 
* e in the county of Oxford, but now untenanted, 

"OT after the ſaid C. D. bath taken poſſeſſion thereof, 

60 me, and in my name, and as my act and deed, 


fign, ſeal, and execute a leaſe of the ſaid pre- 
iſes, with the appurtenances, unto E. F. of the 
iim of, Cc. maltſter, to hold the ſame unto the 


om the day of laſt paſt, be- 
re the date hereof, for the term of five years, at 


ah rent of 2 pepper- corn (if lawfully: de- 
7 ded), ſubject to a proviſo, to make void the 
„on payment by me of the ſum of ſixpence to 


eſad E. F. In witneſs, &c. 
Sealed and delivered, &c. 15 | 
This indenture, made, &c, between A. B. of, 
gentleman, of the one part, and E. F. of, &c, 
the other part, witneſſeth, That the ſaid A. B. 
r and in conſideration of the ſum of 5s. of 
ful money of Great Britain, to him in hand 
id by the ſaid E. F. at and before the ſealing and 
wery of theſe preſents, the receipt whereof, the 
id J. B. doth hereby acknowledge, hath demiſed, 
nted, and to farm let, and by theſe preſents doth 
miſe, grant, and to farm let, unto the ſaid E. F. 
$ executors and adminiſtrators, all that meſſuage, 


recur Wc ftuate and being in the pariſh of in the 
tio, WP "25 of Oxford, late in the poſſeſſion of J. K. but 


ge and premiſes hereby demiſed, with the appur- 
mances, from the day of: :t 54: tal paſt, 


we AJ end and term of five years, from thence 
- "EF"! enſuing, and fully to be complete and ended, 
J ding and paying therefore yearly, and every year, 


' — ps 2 unto the ſaid A. B. or his 
"818, tne rent of one pepper - corn, if lawfully de- 
e 


uin meſſuage late in the tenure or occupation of 


id L. F. his executors, adminiſtrators, and aſſigns, 


w untenanted, to have and to hold the ſaid meſ- 


fore the date hereof, for and during, and unto 


Provided 
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written. 


If no letter of 
attorney. 


upon the premiſes, and turn out the tenant, | 


_  ejement, in which make the tenant the plant 


Declaration. 


A memorandum 
on a 25. 6d. 

ſtamp to be filed 
with the ſecond- 


arye 


Ef edment. 


Provided always, and upon this condition. f. 
if the ſaid 4. B. ſhall at any time or times here 
tender, or cauſe to be tendered, unto the (aid | 
his executors or adminiſtrators, the ſum of 64 U 
then this K indenture ſhall be void, and 
none effect (any thing herein contained to the a 
trary in any wiſe notwithſtanding). In wine 
whereof the parties hereto have interchangeably : 
their hands and ſeals, the day and year fiſt 20 


Sealed and delivered as the act and deed | 
the above-named A. B. by C. D. of 


in the county of hoſier, by vine: con 
2 letter of attorney to him for that pu 
made by the ſaid A. B. bearing date M NN. 
day of inſtant, being fi eK 


duly ſtamped in the preſence of 


If there be no letter of attorney made, then | 
owner of the land muſt go upon it before the 
ſoign day of the term, and there ſeal and deliver 
leaſe to a friend of his as tenant, and at the (a 
time, deliver him poſſeſſion of the premiſes, Thi 
being done, get another perſon (a friend) top 


thruſting him off the premiſes, and afcerwards k 
ſuch ejector remain on the premiſes, and whillt| 
continues there, ſerve him with a deciaration 


the landlord the /efſer, and the actual ejecior the: 
fengdant, and declare on the demiſe in the leaſe, 
write a notice at the foot of the declaration, to 
pear and plead as hereafter. 
The declaration is the ſame as others, only 
ſtead of Jahn Doe and Richard Roe, the plain 
and defendant are, in this caſe, the real perſons; 4 
for inſtance, Z. F. the leſſee of the premiſes, # 
be plaintiff, and G. H. the defendant ; A. B. u 
be the leſlor of the plaintiff; and inſtead of d 
common notice at the end, put this: N 


Mr. C. H. CS : 8 
Take notice, that unleſs you appear in his Ma- 


ys court of Common Bench, at Veſiminſter, 


f. hin the firſt four days of next Trinity term, at If in the coun 
nd fi of * plaintiff, E. F. and u <ight days. 
en 1 to this declaration in ejectment, judgment 


ill be thereon entered againſt you by default. 
ours, &c. . C. . 


After ſervice, there needs no affidavit of theſe After ſervice, 
As or of ſervice, nor any motion for judgment; Dow to proceed, 
it on the firſt day of term give a rule to plead, as * 
common caſes, and at the expiration, if no ap- 

arance and plea, ſign judgment. 

MB. This is more conciſe and different from 

e King's Bench practice, as that court requires 

affidavit of all the facts, and motion. 


Of Notice to quit. 


en i 
the Where the tenant holds the premiſes of the When notice to 
liver for of the plaintiff, it is ſometimes neceſſary to duit reduiſtte, 
4 a . . and whea not, 
e lay e him notice to quit poſſeſſion, in order to 
TiWintain an ejectment. Here we may obſerve, 
to n demiſes, where no certain term is mentioned, 


Fe held to be tenancies from year to year, which 
ther party can determine, without reaſonable 
tice to the other, This notice is, in moſt coun- 
, ſx months preceding that part of the year 


luden the tenancy commenced ; and therefore it 
the h been holden, that half a year's notice to quit 
ſe, leſion muſt be given to ſuch tenant, before the 
(03 Jof which time the landlord cannot maintain an 


ament (unleſs the tenant has attorned to ſome 


nly er perſon, or done ſome act diſclaiming to bold 

plain tenant, in which caſe no notice is neceſſary), 

ons; the ſame law will apply to the executor of 

es, VT" a tenant, 3 Wiſſ. 25. But after the expira- When no notice 


" of a leaſe for a certain term, the tenant conti- is requiſite, 
ung in poſſeſſion is deemed a treſpaſſer ; and 
neſore an ejectment, which is an action of treſ- 
ls may be brought, without any notice to quit. 
6 A mortgage 


Ejeament. 635 


e 


Wy K I mh. 4 ts; 

be 3 1 3 2 NN 

Oe: >; e- eee a 
= 


gr Ng Ie 
es er EE 
rr 


be ace _—_ 4 I — — 2 2 2 
2 4 2 a 5 — * % 8 2 __ 


M > 
2 ey by 
I" - * 
W 3 
2 
- 


FI [ 
ES 4 


der IE 
PE G — 8 
Ee ett 


* 
. DR 8 


S _— 3 Ee 4 4 ett” 
ha. oF 3 * "MEI Cn i EE. ihe Nn 
7 o — 2 : 


= 5 


” 4 - 
_—_ = » - — = \ b 8 = N 2 „ * — 
= pou as. ns e. — 22 * wn — 1 : | N 5 = - 
N — CS * — ” 5 * bl _ — OE NOD * — 
„ r * . * * * *KX * 8 = * 
* N 8 4 
„ee 2 — - — — 8 


. 
b 
4 
» Ji] 
ib 

* 24 
0 

by 
'& 
' i 

þ 
N 
fra 


— 


— a, en — _—_— 


— 


— 


=> fn > * 3 = - — — 
— Bona o CIA. 
* N y : 
* - — 


N T. 
Gay ws 


—— — 
"4 aa. 
2 
- 9 


— 


— —ů ů — — — ——ͤů— ͤ—-- 


224 — 
888 . 
* 
— 
N. 


= x 
2 


= 


"_ 
— K 


io nal ene — tt wes A — ß᷑— eb <4 


. 4 
, l e % > G 
r — 
— 8 rer — 2 © 
Th EE — r "SET 3 = V5 1 


Mortgagee 


when he muſt 
give notice. 


Ejedutent. 

A mortgagee may recover (without giving nj 
to quit) againſt a tenant who claims under 216 
from the mortgagor, granted, after the mortgy 
without the privity of the mortgagee, Nacht 


Hall. Dougl. 21. But if there is a tenant $4 


Where lands are 
let for years, and 


afterwards mort- 
823 


year to year, and the landlord mortgages, pendi 
the year, the tenant is entitled to fix months 1 
tice from the mortgagee to quit. Birch v. Magi 
Ibid. But where lands are let for years, and after 
wards mortgaged, the tenant's poſſeſſion is 5. 
tected, and he cannot be turned out by the mot 
gagee: but the courts now permit the mortgage 


to proceed by ejeciment, if he has given notice 


Half a year's no- 
tice muſt be 
given to a tenant 
nt will, 


When double 
rent, 


Notice to quit 
when to be given 
by the rever- 


the tenant before the action, that he does not neu 
to diſturb his poſſeſſion, but only requires the tent 

be paid to him, and not to the mortgagor, Wh 
ex dem. Whateley v. Flawkins, M. 14 Geo. 3. Ki 
After notice to quit, given at Michaelmas, the: 
ceptance of rent due from Micbaelmas to Chriji 

is not a waiver. Coꝛop. Rep. 243. 

Per Wilmot, C. J. and totam curiam, It h 
been doubted of late years, (and it is now reſo 
in this caſe,) that half a year's notice to quit polk 
fion, muſt be given to a tenant at will, before l 
end of which time an ejectment will not lie 
turn him out of the farm. The ſame law was de 
in the caſe of an executor of a tenant at wi 
Parker dem. Walker v. Cinflable. 3 Wil. 25. Th 
notice to quit muſt be at the end of the ya 
Right v. Darby. Term Rep. K. B. 1 V. 160. 

f a landlord give notice to his tenant to quit 
the expiration of the leaſe, and the tenant 0 
over, he is entitled to double rent. Maſngn 


Armſtrong, Term Rep. K, B. IJ. 53 Video 


Inſtr. Cler, K. B. 472. ; 

By the cuſtom of London, if the premiſes 1 
above the yearly rent of 40s. balf a years nom, 
mult be given to quit; if under 405. 2 quan 
notice, 2 Sid. 20. Z 5 

Ejectment for a meſſuage, Qc. Jobn you 


tenant for life, remainder -to his ſon the fan 


Ejeament. 5 
Iplaintiff, with remainders over. The father died $oner after death 
22d of June 1785; he made a leaſe. to defendant " tenant for 
or twenty-one years, to commence from old Lady= *** 
day, 5th April then laſt; on which day defendant 
ntered, goth September 1785 the father died, and 
Toe eſtate came to leſſor his ſon. Defendant. con- 
inued in poſſeſſion, paid rent to the leſſor after 
Jeath of father for two years on old Lady-day and 
id Michaelmas- day. Before old Michaelmas-day 
787, the leſſor of plaintiff gave notice to quit on 
1d Lady-day, 5th April then next; and he refuſing, 
his ejectmeat was brought. It was contended 
it the notice to quit on 5th April was bad, it . 
ught to have been Zoth September, the end of the 
ear, dated from the death of the father. Verdict 
r defendant, Motion for a new trial, and the 
purt held that the verdict was wrong, The no- 

e to quit was proper on 5th April. It was alſo 
ir and juſt to give the tenant notice to quit when 
eat ended, that the courſe of his huſbandry _ 
igt not be diſturbed. Rule abſolute. Roe dem. 
dan v. Ward, 1 Hl. Black. Rep. 97. For de- 

F minations in K. B. vide my [nftr. Cler. 539. 


ole If a tenant from year to year die inteſtate; his ad- Adalaiftrater- 
fie inilttator has the ſame intereſt in the land the in- 
ate had, and he muſt have the ſame notice to 


it, 3 Term Rep. K. B. 13. 00 25g 
An inſufficiency of notice may be inſiſted on at Infofficieat no- 
ie Ye trial, though no objection made to it at the tice, | 


160. e when ſerved. 4 Term Rep. 361. Vide 464. 
0 quit to ſervice of the notice, SE ALY 
nt daß wat an tjectment lies, vide my Inſtr. K. B. 
nr: at, 540. ; 81 

Video 


How to proceed if Tenant be in poſſeſſion. 


Vhere there is a tenant in poſſeſſion, no aftal Where there is a 
is made, entry or ozfter by the defendant, but benant in poſſeſs 
ne merely ideal, for the ſole purpoſe of tryin "ogg N 

title; therefore, in order to proceed. . 

» prepare a declaration in ejectment, ingtoſs it 
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on tenant's fa- 
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 Ejectinent. 


on a treble penny ſtampt paper, the copy of which 
(upon ftamp) you ſerve the tenant with, The 
declarations on one demiſe are printed, and may be 
had at the ſtation ens. 

If there are more tenants than one; each tenart 
muſt be ferved with a copy; but if the man is no 
at home, his wife may be ſerved. 2 Black, Ry, 
800. Gradright v. Thruflout. Barnes 178. 10. 
2 Wilſ. 263. If the tenant himſelf be ſerved, i 
need not be on the premiſes ; but if the wife he 
ſerved, it muſt beſo  _ 07 
It may be ſerved on the tenant's father, ſo 
daughter, ſiſter, or ſervant, on the. premiſes, (tht 
tenant being out of the way, and they live with 
him,) provided the tenant actnowledses the th 
ceipt thereof, which muſt be contained in te 
affidavit, Barnes 176. Roe v. Du. Ati 
time of ſervice, read over or explain the notice 


8X 


at the foot thereof. : 
Of abſconding Tenants. 
If the tenant abſconds, or keeps out of the vj 
to avoid being ſerved, it is uſual to ſerve a declaty 
tion on ſome perſon reſiding at his houſe, or if thi 
cannot be done, to affix the ſame on his door, 1 
then, upon an affidavit of the circumſtances, 
move the court for a rule, why ſuch ſervice thou 
not be deemed ſufficient; and the court will] lem, 
ſcribe the mode of ſerving the rule, which i 
nerally made abſolute on an affidavit of the ſeri 
Barnes 188. 190. Roe v. Dee. 


e and laintiffs or their attornies, or the parties wild On 
4 „ | les, e pate u 

— ag cold cauſe declarations to be delivered in ejectment, wo 

when to appear. the county of Middleſex and London, upon " Pty 


* þ & 
* 

4 {2 

7 ” 
* 0 


delivery thereof, ſhall tell the tenants in poſſelk 
of the ienements in queſtion reſpectively, that ir 
are to appear by an attorney of this court, if! 
ſence of the title thereof, in the beginning of 
term next after the delivery of ſuch declaration 


| Ejeament. | = 


| Pr Cur. An ejectment on a vacant poſſeſſion in 
Linden, or Middleſex on the new act, may be moved 
at any time in term; and is not within this rule, 
which relates only to declarations in ejectment 
ſerved upon tenants in poſſeſſion. Negative v. Po- 
five, Barnes 172. ive, Hf 1 


Caſes reſpecting the Service, 


Krjeant Kettl:by moved, upon an affidavit of ten- What is good 
dering the declaration to Fane Reynolds, widow, ſervice. 
which ſhe refuſing to accept, it was left on the 

floor in her preſence; and ſhe retiring into a par- 

Jour, and ſhutting the door, the perſon ſerving read 

the ſubſcription aloud, ſo as ſhe might hear it, 

which was held ſufficient, Barnes 185, Bag ſhaw 

: Trogood, N 2 | ; | 

Mrs. Northcot the tenant in poſſeſſion, a ſingle Secretings 
woman, abſconded, and ſecreted herſelf in the meſ- 

wage in queſtion, and could not be perſonally 

| rved; a rule was made to ſhew cauſe why ſervice 

i" the ſervant at the houſe ſhould not be good; 

ca" rule to be ſerved in the ſame manner, Barnes 


il en 68. Short v. King. | | | | 

Where the tenant and his wife both abſconded, Where tenant 
id could neither be ſerved, and it appeared that end e 
ae ey bad left a woman ſervant in the houſe on the e 
ſemiſes, in whoſe- preſence a declaration was fixed 

p; the court made a rule for the tenant to ſhew 

ale, why ſervice on the ſervant ſhould not be 

emed good, and directed the rule to be ſerved in 

That RP" manner, Barnes 188, Dem, of Preſton. 

10 On affidavit that Lydia Brooke, widow, abſconded Perſon . ia 
nent, r void being ſerved, and came into the houſe ſur- 1 
putiouſly, and ſervice on her ſon who was her 
mant and manager and lives in her family; rule 
that e Sranted why ſervice on her ſon and ſervant, 

io uld not be deemed, good ſervice, and leaving | 
ip off at her houſe. Roe v. Dos. Barnes 19%. | | 
{ a declaration is tendered (tbrough a window) Declaration tens 
L tefuſed, and violence threatened, if he did not OE 


dow, 
Trz gn” 


644 CEifſeament. 


get off the land; the declaration being laid on the 
ground in the preſence of Mig biman the tenant ant 
his man, whom Wigbiman ordered not to take it 
up, the court held that theſe circumſtances amount- 
ed to good ſervice, Halſel v. Medguood. Barns 
174. | 230 5 
Service on wife, Service on the wife of tenant; as ſhe informed 
deponent, and as he verily believes, is good, Dy 
v. Roe. Barnes 1944. 
Wives, Affidavit of ſervice on wives of A. and B. who 
8 or one of them are tenants, bad. Bama 174, 
Harding v. Greenſmith, | 75! 

So on A. B. tenant, or C. his wife. Lid. 173 
| | Birkbeck v. Hughes. Wed FEI". 
 Tenantab=- - Tenant, unmarried man, abſconded, and left 

— ſervant in the houſe ; on affidavit that a copy wa 
| ſerved on the ſervant, and another affixed on the 
Rreet door, the court made a rule for judgment, 
| Smalley v. Neale. Barnes 173. 
Delivered to Declaration delivered to the daughter of tenant 
- 15-0 ora in poſſeſſion, and acquainted ' with the contents 
: the tenant afterwards acknowledged the receipt d 
it, held ſufficient ſervice, Scrape v. Hunt, Bari 
175. So where left with the father, the tenant 
acknowledged the receipt of it. Ree v. Du. 
. Barnes 176. | | ; 
| Tendered tothe Declaration tendered to wife upon the premile, 
| e e ſhe was acquainted with contents through a wi 
Shadow * = dow, which ſhe refuſed to open, or receive the ce. 
fuſed to receive claration, declaration left on the outſide ledge © 
los dene, the window, The perſon who tendered the decls 
ac. Ses ration ſwore that he heard the woman's voice di. 
14 tinctly through the window ; and was well affurd 
| ſhe heard what he ſaid by the anſwers ſhe gait 
him, held ſufficient. "Farmer v. Thruſteul. Bam 
180. | ; , 
Tenant «cknow- Tenant in poſſeſſion acknowledged on a d 
"pgs. $2 the receipt of declaration delivered to his daughter 
8 and ſheacquainted with the contents, held ſuffcien 
ſervice. Gredtitle vi Thruflout, Burnes 183. 0 


* Ties 


2443-36 $4.44 2b.” | 4 
p On affidavit, that one of the tenants was a luna- The like rule 
i tic; that one C. lives with, tranſaCts ber buſineſs, Seed on cr. 
t and has the ſole conduA thereof, and of her per- perſon Who had 


ſon, but would not permit deponent to have acceſs the care of a 
to her with the declaration in ejectment; where- lunatie. 
upon it was delivered to C.: rule that ſhe and C. both 
ſhew cauſe why this ſervice ſhould not be good, and 
ſervice of this rule on him be deemed good ſervice, 
Barnes 100. Doe v. Roe. dem. Wright. ! | 
On affidavit that a perſon tendered a copy of Tender to the 

the declaration to the wife of the tenant in poſſeſ- _ - 0 ſhop, 
fon in the ſhop, and would have read to her the GG e 
notice to appear, but ſhe refuſed to hear it, or to read, or receise 
receive the declaration, and ſaid ſhe would have ea anon, 
nothing to do with it, and turned out of the ſhop held Ry : 
and ſhut the door after her, whereupon the decla- : 
ration was left in the ſhop, The court thought it 
ought to have been read aloud in the ſhop, but made 
2 rule to ſne w cauſe why this ſfould not be deemed 
pood ſervice; and in a few days after, the court 
mate a like rule on an affidavit that the tenant kept 
out of the way to prevent being ſerved. Doe ex 
Ian. Neal v. Roe. 2 Will. 263. 1 
The attorney ſhewed copy of declaration to the Copy ſhewy to 
wie of tenant, in his abſence; acquainted her with e _— 
| fie contents, and would have read the notice; 9g 00's 
in- but (he ſaid ſhe could read it herſelf; took it from 
he te: w, and run her eye over it as if ſhe read it; held 
good ſervice. Gooaright v. Thruſtout. 2 Back. 
ris FC | lie | 
On affidavit, that tenant in poſſeſſion ſecreted The like rule on 
affured e in(clf, to prevent his being ſerved with ejectment, the ſervice of 

1 and could . 6 * the tenant's s 
I not ſerve it, though frequent endeavours 1,,.hter, tenant 

deen uſed; and that the declaration had been having ſecteted 

Kelivered to his daughter (who kept his houſe, be- Þimſclf.« 


dun ng 2 public houſe); and that ſhe was acquainted 
vente! 0 the contents of the ſubſcription ; a rule was 
uffcie de, for the tenant to ſhew cauſe why ſuch for- 
B vcr ſet vice ſhould not be deemed good ſervice ; the 


ue to be ſerved on the daughter at the houſe, 


ane 192. Fenn v. Denn. 5 
T. 3 Service 
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| Country, Ss in the country, it muſt be ſerved befor? be 


Seryice on Service on the churchwardens and overſeen of 


we erg the pariſh, who rented an houſe for barbouring l 
who rented a ſome of the pariſh poor, and did not otherwiſe oc. : 
poor-houſe, held cupy the houſe, than by placing the poor in it, , 
tod. deemed ſufficient. Barnes 181. Tupper v. Dos. , 
Service on the _ 18th June 1791, attorney went with ejeQment 
daughter, oy to tenant's houſe, but not finding him or wife it 6 
"+ nah pen * home, he left it with his daughter, and acquainted ii * 
wards wife ae- her with the contents and meaning of it, On 1 1 
erg. ſubſequent day he called at the houſe and ſay ; 
ment, and ic was tenant's wife, (tenant not at home,) inquired of 0 
read over and her whether ſhe had received the declaration; he “ 
explained to her, anſwered ſhe had received it, and ſhewed it to the 
wn attorney, who read it over, and explained it to he. r. 
She then ſaid her huſband had not been at home 
fince the paper was delivered to her daughter, but , 
that ſhe would ſend it to him. Court made nut 
abſolute for judgment againſt caſual ejeRor, uit. . 
out a rule to ſhew cauſe, on the authority of C. ws 


title v. Thruſtout, Barn, 183, though the affidait 
did not ſay, it came to the wife's hands before tht 

eſſoign day. 1 H. Black, Rep. 644. Smith, 
Hurſt, | See 


_ Of the Time of Service and Notice to of pear. 


When to be de- All declarations in ejectment muſt be deliver 
lixered or ſerved. before the efſcign day of the term, otherwiſe planb, 
cannot have judgment, Roe dem. Bird v. Du 
Barnes 172. And the notice muſt be made to 2 
pear in the next term after the delivery or ſervice: 
but the delivery on a Sunday, or on the eſſoign 4h fore 
of that term wherein the defendant is to 2ppVG.r., 
will not do, | 


eſſign day of Hilary or Trinity term, or be 1s d 
bound to plead, ſo as to go to trial at the af 
but the delivery on a Sunday, or eſcign 4) % 
that term wherein defendant is to appear, . 

: : | not do. 1 #41 
When motion to If a country cjeAment is ſerved on the tenam ere! 
be made. appear in Michaeimas or Eafler term, the py 


| 647 


of muſt make his motion for judgment in that term 


in be has made the notice for his appearance, or he can 

(4 have no rule for judgment, unleſs on ſpecial appli- 

| cation. | 

'E: If the premiſes be in London or Middleſex, the when to make 


wiice muſt be made to appear the fir/? day of the the notice tg ap- 
wet term after ſervice ; for if made generally, the te- Nu. 
nant in poſſeſſion has the whole term to appear in; 


e at 


nted 


1 but if the tenements lie in any other county, the 

| N. notice muſt be to appear as of the next term ge- 
* wrally, 1 | t 

, the | Declarations, . 

o bet. Trinity Term, in the 33d year of the reign of Ki 
home ; x G the Third. 4 * | 


, but 


e me Lindon, (M.) Richard Ree, late of Londen, yeoman, Declaration in 


was attached to anſwer John Doe in a plea, where- ejectment on 


dr. fore with force and arms, c. he entered into five one demiſe. 
by " WW neuages, and one acre of land, with the appurte- 
wh nances, in the pariſh of Saint Dun/tan in the Weſt, 10 be ingroſſed 


in the ſaid city, which John Sibtborpe demiſed to the on a treble penny 
d John Doe, for a term which is not yet expired, fmpt paper. 
and ejected him from his ſaid farm, and other Rae hn ie 4 
wrongs to him did, to the great damage of the ſaid 0 I Len 


ibn Doe, and againſt the peace of our ſovereign lands lie. 


mith , 


ear. 


elner ine now King; and whereupon the ſaid John. 
** De, by A. G. his attorney, complains, For that 
oY therzas the ſaid Fohn Sibthorpe, on the 2d day of 


April, in the thirty-third year of the 'reign of his 
ad Majeſty, at the pariſh aforeſaid, in the county 
foreſaid, had demiſed to the ſaid John Doe the ſaid 
enements, with the appurtenances, To have and to 
41 the ſaid tenements, with the appurtenances, to 
be ſaid John Doe and his affigns, from the 1ſt day 
Anil then laſt paſt, to the full end and term of 
we years from thence next enſuing, and fully to be 
plete and ended; by virtue of which ſaid de- 
hiſe, the faid Jobn Doe entered into the ſaid tene- 
ments, with the appurtenances, and was poſſeſſed 
eteof; and the ſaid John Doe being ſo poſſeſſed 
5 + | thereof, 


ſervice; 
ſaign 4 
appel 


efort e 


e n 
ale 
1 day 0 
ear, N. 


tenant h 
e plaipts 
aul 


64 | Ejeqmene. 


+ thereof, the ſaid Richard Roe afterwards; to wi ſoti 
4 the ſaid 2d day of April, in the — — ww * p 
by: aforeſaid, with force and arms, (that is to ſay wi tier 
1 ſwords, ſtaves, and knives, entered into the ſaid aint 
3 tenements, with the appurtenances, which the {iid 
4 Fehn Sibtherpe demiſed to the ſaid Jebn Du, in ich; 
Þ# manner aforeſaid, for the term aforeſaid, which i 
8 Not yet expired, and ejeQed the ſaid John Doe out 57 
of his ſaid farm, and other wrongs, &c. 10 the he 
3 grievous damage, &c. and againſt the peace, &,; 2 
3 whereupon the ſaid John Doe ſaith, that he is in. Wi, 
3 jured, and hath damage to the value of 101, 1 
| thereupon he brings ſuit, c. - 
= Notice, Mr. T. G. I am informed that you are in po. + 
3 * ſeſſion of, or claim title to the premiſes ia this ce. A 
ol claration of ejectment mentioned, or to ſome pat ie. + 
: thereof; and I being ſued in this action as a caſul g 
i; b 3 ing ſued in this action as a ca 92 
| ejector, and having no claim or title to the fer 
9 ® If inthe premiſes, do adviſe you to appear, the * firlt eg de 
4 + panes Ti ny of next Michaelmas term, in his-majeſly's court d ich 
5 0 fen.. Common Bench at Meſiminſter, by ſome zttorie "yp 
| | of that court, and then and there, by rule of bn 
4 ſame court, to cauſe yourſelf to be made deferte on 
4 ant in my ſtead, otherwiſe I ſhall ſuffer judgment Wl, 5 
1 therein to be entered againſt me, and you wil 90 
ff turned out of poſſeſſion. 7 
| Fo our loving friend, Richard Ru 7 
| Care, N. B. Care muſt be taken that the nominal our 
fendamt's name be put at the end of the notice, 11 co 
not the nominal plaintiff, or no rule for judgments, 
__ be granted. Peaceable v. Troubleſome, Bui a 
172. | Y dem! 
Contra X. B. 3 Term Rep. 351. I temen 
this court very lately refuſed the motion for wan! 1 
that name. 0 1 % | ng 
A farr trial is the ground and reaſon of et 
ments, 
The venue was laid in York/hire, and it ought BP 1 


have been laid in the county of the city rows 
1 | os leu 


ation to amend z and on rule to ſhew cauſe be- 

ſerved on the tenant, it was made abſolute. 
ler this there muſt be motion - for judgment 
inſt the caſual ejector. Tening v. Cutts, 5 


Mi). 
yew 
with 
ſaid 
(aid 
e, in 


chaelmas Term, in the 34th year of the reign of 
ch iz 8 


King George the Third. 


e deer d/bire, (fl.) Richard Roe, late of Stafford, Declaration on a 
) the the county aforeſaid, yeoman, was attached to double demiſe, 
Gr.; (wer John Doe, in a plea, wherefore, with force 


$ in. 


d arms, he entered into one meſſuage, one or- 
, and 


rd, one garden, ſeventy acres of land, ſeventy 
res of paſture, and ſeventy acres of meadow, with 
appurtenances, in the pariſh of F. in the ſaid 


, which J. G. demiſed to the ſaid John Doe, 
is Ot 2 term of years which is not yet expired: and 
1 0, wherefore, with force and arms, he entered 
Call 


o® one other meſſuage, one other orchard, one 
her garden, &c. (as before,) with the appurte- 
nes, in the pariſh of F. in the ſaid county; 
ich T. P. demiſed to the ſaid Fobn Doe, for a 
m which is not yet expired, and ejected him 
Im his ſaid ſeveral farms, and other wrongs to 
n then and there did, to the great damage of the 
Jobn Die, and againſt the peace of our Lord 
now King; and whereupon the ſaid Fohn Die, 
J. K. his attorney complains, That whereas the 
J. G. on the 14th day of February, in the year 


ſane 
| 04 
wrt of 
torte 
of dle 
eferd⸗ 
| gment 
yill de 


1 Ru, 


oer Lord 1793, at the pariſh of F. aforeſaid, in 
ce, ni county aforeſaid, had demiſed to the ſaid John 
| gment Ws, the ſaid tenements firſt above- mentioned, with 
Ban 2ppurtenances, To have and to bold the ſaid 


emenis firſt above-mentioned, with the appur-_ 
ances, to the ſaid John Doe, and his aſſigns, 
n the 13th day of February then paſt, for and 
ung, and unto the full end and term of ſeven 
a's from thence next enſuing, and fully to be 


nembet 
want al 


f eech 


ught 0 
of York, 
Melo 


las to deſcribe the premiſes if brought for a rectory, wicarage 
Kc. vide my Iuſir. K, . 5 edits 54d. or by a corporation, 


complete 
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Cecond 3 


his ſaid ſeveral farms, and other wrongs, Cc. to 


How the pre- 


miſes are to be 


inſerted in the 
declaration. 


So exact a de- 
ſeription as in a 
præcipe not ne · 


ceſſary. 


fully to be complete and ended: by virtue of wi 


hath ſuſtained damage to the value of 104.3 


action, the plaintiff is to ſhew the ſheriff, ard 


the court will in a ſummary way ſet it "1 


Ejecment. 


complete and ended: And alſo, whereas the 6 
T. P. on the 14th day of February, in the en 
our Lord 1793, at the pariſh of F. aforeſaid, in 
ſaid county, had demiſed to the ſaid Fobn Du, i 
tenements aforeſaid, ſecondly above-mentio 
with the appurtenances, To have and t hull 
ſame with the appurtenances, to the ſaid Jo 
and his aſſigns, from the 13th day of Fabri 
paſt, for and during, and unto the full end: 
term of ſeven years from thence next enſuing 


ſaid ſeveral demiſes, the ſaid John Doe entered 
the ſaid ſeveral tenements, with the appurtenang 
and was poſſeſſed thereof; and being (a poſch 
thereof, he the ſaid Richard Rae, afterwards, toy 
on the ſaid 14th day of February,in the year afore 
with force and arms, &c. entered into the ſid 
ral tenements, ſo demiſed to him as aforeſaid, u 
the appurtenances, in and upon the poſſeſſon 
the ſaid John Doe, his ſaid term therein not e 
yet expired; and ejected the ſaid John Dee out 


great damage, &c. and againſt the peace, &. 
whereupon the ſaid Jobn Dos ſays he is injured, 


therefore he brings his ſuit, fc. _ 

Add the notice as in the laſt, to appear i 
Trinity term generally. | 

Ia this declaration the law requires, that! 
thing demanded be ſo ſpecified, that the ſheriff n 
certainly know what to give the poſſeſion dd 
plaintiff ſhould recover; for it would be in 2 
execution could not be had of the thing ſpeci 
demanded, 2 Lord Raym. 1470. 2 Sir. & 
But ſuch a very exact deſcription is not equally! 
ceſſary in this action, as in a præcipe. In 


take poſſeſſion at his peril, of only what be! | 
title to; if he takes more than he has recon 


1 Burr, 629, 


what County to be brought, and of the Demiſe, 


the 


| 651 


yea : muſt be brought in the county where the lands In what eounty 
Uu od the declaration muſt ſet forth the particular do be brought. 
Pn, | % and the day of the demiſe muſt be laid pemiſe, 
the title accrued, otherwiſe plaintiff will be 

vited, and the plaintiff muſt lay the commence- 

ol his ſuppoſed /zafe to have been precedent to 
| jeiment by the defendant. 1 Sid, 8, 2 New 
if 1 1. 1 | 
Ing, ae be ſeveral leſſors, and it is laid that they Demiſe of ſeve- 


iſed, you muſt ſhew ſuch a title in them, that 
could demiſe the whole, Cro. Jac. 166. | 
f leffors be tenants in common, there ought to be 
iferent count on the demiſe of each; or they 
join in a leaſe to a third perſon, and that leſſee 
| make a leaſe to try the title: for tenants in 


a1 von cannot make a joint leaſe. 2 Wil,. 
ad, But if there are ſeveral cabeirs, each muſt 


ea leaſe. But joint-tenants are ſeiſed per my et 


Nat; and therefore each may be ſaid to demiſe 
be. ON whole. So if coparceners, for they ſtand on the 
. q e foundation. Bull. 107. A demiſe of a cor- 
5 , ation in ejeAment was held to be good, with- 
100 a entioning it was by deed. 1 Lord Ray. 136. 


V Carth. 390. | | 
ejectment on the demiſe of an heir by de- 


car "WP the demiſe was laid the day his anceſtor died, 
a be d to be well enough. 3 IWVilſ. 274. Roe ex 
1 0 Mangbam v. Herſey. If my anceſtor die at 


oclock in the morning, I enter at fix, and 
ea leaſe at ſeven, it is good. Ibid. 
the title of the leſſor of plaintiff accrue in 


ON a0 
n va, 


FY er vacation, yet the plaintiff may deliver his 
ualh ent as of Zafter term, and ſhall recover there - 
] I decauſe he makes up his iſſue, or takes judg- 


7 It as of the next term : otherwiſe the act of the 


at he 
eCOVer 


a of Eaſter term, before a title accrued to 
e 
It I 


» would be an act of injury to him, and 
dis right; for a man ejeed out of a leaſe 
| | | made 


W ich ſuppoſes the writ ſued out as of the 


ral leſſors. 


Tenants in com- 
mon. 


Coheirs. 
Joint-tenants. 


Ejectment on 
demiſe of heir. 


If title accrues 
in Eaſter vaca- 
tion, yet you 
may deliver de- 
claration as of 
Eafter terms 
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made in term time, could not complain till ter 
Within what was over. 2 Vent. 174. It muſt be brought wit 


the 


time to be 5 | f 
8 in nn years. 21 Fac, 1. c. 16. Sid, 432, 5 
| Of the Motion for Judgment. el 

Wichin what It is ordered, That the plaintiffs for the ſutut „ 1 


time worion for ſhall take nothing by motion made for judgme 
1 moit againſt the caſual ejector for default of appearance 
| unleſs ſuch motion be made within one week ne 
after the fir day of every Michaelmas term, and « 
every Eaſter term, and within four days next aft 
the fir day of 76.5 term, and of every Trini 

| term. R. T. 33 Car. 2. | 
Relates only to This rule only relates to declarations in ejet 


clar? 
rt th 
d nol 
t the | 
tice 

ante 
i! of 


e poſſeſ- ment ſerved upon tenants in poſſeſſion in Lon itten 
and Middleſex. | Tot 

And not on a If an ejectment on a vacant poſſeſſion be ſerve 1 
ved, 


vacant poſſeſhon. in London or Middleſex, on ſtatute 4 Ges. 2. c. 1! 
it may be moved at any time in term. Nepativ: 
Pio ſitive. Barnes 172. OT 
Country. A country ejectment may be moved any time | 
the term in which notice to appear is made, or « 
the laſt day of that term. 
Ho to ve When the declaration is delivered, the nes 
for judgment. term make affidavit of the ſervice thereof on the te 
nant, or his wife, and annex a copy of the declar 
tion on a treble penny ſtampt paper, and move 
judgment againſt the caſual ejector, which is do 
by giving a ſerjeant 10s. 64. with the affidavit 
ſervice, who ſigns his name thereon, and gives 
to one of the ſecondaries with the affidavit, and 
memorandum on a 2s. 64, ſtamp, purſuant to th 
ſtatute 25 Geo. 3. c. 80. muſt be annexed; b 
firſt take a copy of the declaration, if it be in 
country cauſe. N. B. It need not be deliver 
by a ſerjeant in open court, but you muſt, it 
country cauſe, pay for filing affidavit 25. 


the te 
ts der 
45, af 
0 the | 
for 1a 
du, 


re / 


If th 
prof 
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U gi. 


Ej eument. 


ithe Common Pleas. © "Ip 
Jahn us on the demiſe of J. P. plaintiff, 
. and; jj; 5 
Richard Roe, defendant. 
JB. of in the county of 
;keth oath and ſaith, That be this deponent did 
athe day of laſt, perſonally ſerve 
" 3, tenant in poſſeſſion of the premiſes in the 
-|aration hereunto. annexed mentioned, or ſome 
t thereof, with a true copy of the declaration, 
notice thereunder written, hereto annexed, and 
the ame time this deponent (read to him him the 
tice thereunder written), or it may be (ac- 
minted the ſaid J. B. of the intent and mean- 
te of the ſaid declaration, and notice thereunder 
utter), | 
To 0 ſworn before a judge, if a town cauſe, and 
commiſſioner, if in the country, If the wife be 


; 1 med, then ſay, ** ſerved Mary, the wife of J. B. 
1 lle tenant in poſſeſſion of the premiſes, &c.” A nd 


u, at the time of the ſervice of ſuch declaration, 
aide premiſes (if brought for a dwelling: houſe ) ; 
lor land, ſtate, ſhe was at the time of the ſervice at 
dwelling-houſe of her huſband the tenant, and 
re ſituate, FO 


| How to fign Fudgment. 


|f the tenant does not appear with the filacer of 
k proper county, and file his plea within the time 
ated by the rule (Vor which ſearch the plea book at 
v prothonotartes office ), draw up the rule for judg- 
u with the ſecondary, pay 7 s. z enter the decla- 
Won as far as the names of the plaintiff and defend- 
upon a double 25. 6d. ſtamped paper; make 
wzrrants of attorney for plaintiff, and defend- 
and file them, the clerk marks the judgment- 
er; then take judgment-paper to the prothono- 


ll pive you a roll to enter up the judgment, 


A fi darĩt of the 
ſervice, 


To be ingrofſed 
on a treble 64. 


ſtampt paper. 


Before whom to 
be ſworn, 


If wife ſerved, 


lis deponent further ſaith, that the ſaid Mary B. 


If no appearance 


in time, how to 
ſign judgment. 


nes offi. e, pay ſigning 125. 8 d.; and the cler 
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N. B. No appearance is entered with the fla 

on the part of the plaintiff: when this is & 

you may make out a writ of poſſeſſion; pay i 

ing with prothonotaries 15. 44. ſeal 7d.; no jr; | 

: cipe is requiſite. | Hy 

If judgment lf judgment be ſigned for want of a plea, ani 
ons, judge poſſeſſion given in a country caule, a judge may, 
ee 4 an affidavit of merits, compel plaintiff to accent 
plea, or ſtay the proceedings. Vide 1 Gall. jj 

But it is ſaid there, if poſſeſſion be given, he 

without remedy. | 

If judgment be regularly figned, but with 

loſs of trial, it may, on affidavit of merits, hel p 

aſide. Vide Str. 975. = 


Of amending the Declaration, 


Amending de- It was formerly held, that a declaration in ee 
claration. ment could not be altered or amended after v 
delivered, in the moſt trivial matters; but it 
ſince been held, that an ejectment is a mere fi 
ous action, and the demiſe mere matter of to 
nor does it exiſt ; and on application, the den 
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va was ordered to be amended, but this was to f h 
4 | the plaintiff from being barred by a fine, if heh n8 
4 been obliged to bring a new ejeAment. 4 3h... 
4 2447. 2 Burr. 1162. Therefore as the dent 
may be altered, there can be no doubt but . 
| 1 | other parts leſs material may alſo be amended, A 
Ws: action being invented under the controul oft You 
3 - court, for advancement of juſtice, and merely WW. 
| il try the right in queſtion. 1 Burr, 665, AS. | 
4 time, what amendments may be made in ne, 
1 King's Bench, the like may be done in this cn 
14 . I have no doubt. Vide Pract. Reg. C. P. 101 
1 17. 175 it hi 

he t 


amend declaration, by altering the demiſe i 
the 3oth of April to the iſt of Fune, I oppoſe! . 7: 

but Mr. Juſtice Gould ſaid, they were altered en 11 
day, and made an order on payment of : 


| 


bs | Demiſe altered, A ſummons after plea pleaded was taken out 
il 
of 


* , 3 * 
by 4 
+ & + 
-:4.% 
| 
SD * 
. 


» " 
* 


Ejeament. 


. Vacation. 1792. Roe ex dem. Loxdale v. Dos. 


in K. B. conira Barnes 186. 17. 92 1 
The term of an ejectment enlarged, being ſo 


hat it had expired twelve years before the ac- 


on brought, on payment of coſts ; a ſpecial jury 
ig ſtruck, and the parties gone down to the a(- 
s before miſtake diſcovered. 
o. Per cur. An ejectment is the creature of the 
ut, and open to every equitable regulation for ex- 
iting the true juſtice of the caſe. Jbid. Roe dem. 
re, Ellis F1de SH, i | 
An amendment was made in the parcels and in 

name of plaintiff for the defendant, Williams 
Barclay, Pratt. Reg. 16. 7 


+ # Is 


If an ejectment is brought for lands in antient 
meſne, this court on application will ſtay the 
eedings, for it ought to be ſued for in the 
or court, Boman v. Wright. Barnes 194, 
the plea muſt be filed within the fir/t four days 
be term, For the party may always apply for 
e within the four days; and though the appear- 


2 Black, Rep. 


Term may be 
enlarged; 


Parcels may. 


For lands in an- 
tient demeſne. 


is generally entered afterwards, yet it is al- 


js conſidered as an appearance the firſt day of 
term, Deighton v. Faſter. Barnes 187. If 
mf prevails in this plea, the judgment mult 
that defendant anſwer over. 
title v. Thruflout. There muſt be an affidavit 
ground this motion, that the land is antient de- 
ne, and ſwearing that the premiſes are reputed 
be lands in antient demeſne is ſufficient, Doe 
Donat. Barnes 185. EE | 
[the tenements lie in London or Middleſex, and 
notice be to appear the firſi day of term, the te- 
it has four days to appear after motion made; if 
ne term generally, then the whole term. 
lin the country, four days after the iſſuable term, 
ilary or Trinity, or if it be in a county where 
zcs are held but once 4 year, then four days 


Barnes 187. 


In towns 


In the country, 
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656 . Ejeument. 


after the end of the term next preceding the afſiy 
It is ſaid, that the tenant cannot appear after the 
time allowed by the common rule for appearing | 
expired, Say. Rep. 151.; but I think any time | 
fore judgment ſigned. | 
Secondary on re- It is ordered, That the ſecondaries ſhall in th 
8 bis morning next after the end of every term, and 
. 4g all other times, when required, produce and ſhew 
to any perſon or perſon, who ſhall demand thy 
| ſame, their alphabetical paper of ejectments moye! 
or delivered in court in each term. R. Hi, 
Tenant not The tenant is not obliged to appear, althoug 
obliged to ap- his landlord offers to indemnify him. Right 
* Wrong. Barnes 173. But he muſt give notice 
the ejectment to his landlord. 11 Geo. 2. c. 1 
. 12. or he forfeits three years improved or rack 
rent of the premiſes held by him, 
Tenants muſt Tenants are obliged to give notice to their land 
give notice to. lords of declaration being ſerved, on pain of thr 


__ years improved or rack-rent of the premiſes held by. . 

the tenant. Stat. 11 Geo. 2. c. 19. / 12. 5 

If term ends Medneſday, judgment cannot M - 

ſigned until Tuęſday afternoon following. Sn 

| | is no day, 3 be f. 
Tenant to A tenant to a mortgagor, in an ejectment biougt i 

| N by his mortgagee, is not liable to the penalii . 


mortgagee not 1 Term Rep. K. B. 647. It extends to caſes onl 
liable to the where ejectments are brought, which are inc 
penalties, ſiſtent with the landlord's title, 161d. | 
Flow to appear for Tenant. 
The court will not endure the leſſee to defet 
(alone) an ejectment againſt his landlord, or thok 
claiming under him, on a ſuppoſed. defect of tial on 
Driver v. Laurence. 2 Black, Rep. 1259. othe 
An ejedtment is a fiction and in the brealt of hr 
couit, tenants ſhould be bound not to change 
poſſeſſion, Plumb v. Savage. Barnes 180. 
Pow to appear Get a blank conſent rule from the ſecondari 


for tenant. office unſtamped, pay 6 d.; fill it up in this — 


Eſeament. 


nentioned in the declaration. 


In the Common Pleas. 


of King George the Third. 


Middleſex, to wit, John Doe, I It is ordered by 
on the demiſe of John Staples | conſent of S. U. 
paint Ree, for four meſſuages, attorney for the 


tied acres of arable land, five G. attorney for 
tundred acres of paſture, and | John Nix, who 


in the pariſh of 4. in the ſaid | the tenements in 


id Jahn Nix {hall be admitted defendant; and 
that the ſaid John Nix ſhal! immediately ap- 
pear by his ſaid attorney, who ſhall receive a 
keclaration, and plead thereto the general iſſue this 
erm; and that at the trial to be had thereon, ſhall 
ppear in his proper perſon, or by his counſel or 
ttorney, and confeſs leaſe, entry, and ouſter, 
| ſo much of the tenements ſpecified in the 
Jantif's declaration, as are in the poſſeſſion of 
te ſaid defendant, or his tenant, or any perſon 
unming by or under his title, or that in default 
dereof judgment ſhall be thereupon entered againſt 
e defendant Fohn Doe the caſual ejector; but 
Keedings ſhall be ſtayed againſt bim, until de- 
alt ſhall be made in any of the premiſes; and by 


" of any ſuch default, the plaintiff ſhall happen 


all take no advantage thereof, but ſhall there- 
u pay to the plaintiff, coſts to be taxed by the 

Rhonotaries 3 And it is further ordered, That the 
of the plaintiff (hall be liable ta the payment 
colts to the ſaid John Nix, by the court here to 
a ay manner allowed or adjudged. 


By the court. 
Uu N. B. This 


four barns, four ſtables, five hun- ! plaintiff, and 4, 


twenty acres of furze and heath, | claims title ta 


be nonſuited upon the trial, the ſaid John Nix 


yer, if you mean to defend for all the premiſes | 


Michaelmas term, in the 34th year of the reign 


Common con- 
ſent rule, 


wunty. queſtion, that the 


de like conſent, It is further ordered, That by rea- 
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Eſecttnent. 

N. B. This is ſigned by the leſ. S. U. Att 
for of the plaintiff's attorney pre- for the Plaine 
vious to his drawing up the rule; > tiff: 4,6, l. 
but the 'defendant's attorney figns | torney for the 
it before the plea is left. J defendant, 


This rule will do for a country cauſe, 


This rule con- This rule confeſſes the leaſe, ſuppoſed to be mal 
felſes the leaſe, to the plaintiff as ſtated in his declaration, his es 
— e try in conſequence, and the ouſter by the deſen 
4 ant: therefore the trial now ſtands upon the meri 

only; and the original declaration is now alten 
by inſerting the name of Jahn Nix the real & 


feadant, inſtead of Richard Roe the caſual ejefta, 


How to defend for Part. 


Tf there be ſeveral perſons who claim title, fl 
rule may be drawn generally, or particularly: C 
rally, as that J. S. who claims title to the premil 
in queſtion in his poſſeſſion ſhould be admitted d 
fendant for ſuch meſſuages; and this puts a nece 
fity on the plaintiff ta diſtinguiſh by proof whatt 
nements are in each tenant's poſſeſſion, otherm 
he can have no verdict. But if the rule be dn 
ſpecially, that ſuperſedes the neceſſity of proof th 
the lands are in his poſſeſſion. Buller 95. 
How to defend Originally, if you defended for part of the 
er part. miſes in the declaration, the whole was mention 
the rule, but a note in writing was delivered to 
plaintiff's attorney, what the defendant meant u. 
ſiſi on at the trial; but now you may either 
that, or mention in the margin of the rule, 2 
cular of that part of the premiſes only, which you 
10 defend for; and at the end ſay, * Part f inf 
miſes mentioned in the declaration“. 
Where part only When the appearance is for part only, 
4 plaintiff having obtained the rule for judg" 
de en 3 againſt the caſual ejector, may ſign his judg 
reſidue. For the reſidue againſt him. 7 
„ 8 
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Take your conſent, rule, and plea of genera} 
Tie of Not Guilty to the filacer of the county, 
with a præcipe for the appearance of the defendant 


bus: | 5 0 | | 
-ddleſexs (ſſ.) Appearance for Foſebh Nix, at the Precipe for the 
The Jim 544 ny the will 7 3 Staples, *Ppcarancey 
Ine will ſign your rule, and write on it, Appearance 
entered : pay 25. 6d. then leave the plea and rule 
at the prothonotaries office, pay filing 2s, A me- 
morandum or minute to be made on a 25s. 6d. 
famp, and filed with the filacer. 


entered with the filacer, and the common rule omg. ogg 
narked by him, before left in the prothonotaries of- marked, | 
nee, Barnes 17 8. Roe dem. Tones v. Doe 3 if not, 

juogment may be ſigned. | 


In the Common Pleas. | 
Hilary term in the 34th year of the reign of 
King George the Third, | | 
Nix ats. Doe 4 And the ſaid Jeſepb Nix, Pleas 
be demiſe of Staples, J by S. U. his attorney comes 
and defends the force and in- 
ry when, Sc. and ſays, That he is not guilty of 
ie treſpaſs and ejectment above laid to his charge, 
manner and form as the ſaid Fohn Doe hath above 
nereof complained againſt him, and of this he puts 
mſclf upon the country, &c. | | 


Of Landlords. 


cant Get inconveniencies having happened by te- Landlord em- 
either ts refuſing to appear to ejectments, or ſuffer their powered to make 
le, 2 fadlords to take on them the defence thereof; b og defend- 
h you". 11 Geo. 2. c. 19. the court may ſuffer the land- 

Fu nate himſelf defendant, by joining with the 


unt, in caſe he fhall appear ; but if the tenant Thoſe who ſtood 
ll refuſe to appear, judgment ſhall be ſigned againfl rere ee 
Caſual ejector for want theregf; but if the land- , — erg. 


d of any part of the lands, &c. ſhall defire to appear in and be re- 


bimſel Fi : : ceived pro intere 
and conſent to enter inte the like rule, that eee d 
4 0 Uu 2 N 6 


Ejeamenk. 659 


Appearance for the tenant in poſſeſſion muſt be Appearance to 
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fend the poſſeſ- 
Kon. 13 Ed. I. 

E. 3» 2 Inſt, L 

Bract. 393. "we 


fendant, though the tenant refuſes to appear; and 


What perſons 
ought to be ad · 
mitted, 


Mortgagees 


Tenant for life, 


Ejeament. 


the tenant, in caſe he had appeared, ought to hay 
done; then the court ſhall permit ſuch landlord ſi y 
do, and order a ſlay of execution upon ſuch judęnm 
againſt the caſual ejector, until they ſhall further 
order therein. = | 

By this ſtatute the landlord makes himſelf a de. 


though judgment is ſigned againſt the caſual ejec. 
tor, the court will order a ſtay of execution, wii 
they make a further order. EE 
The court have no juriſdiction to admit ay 
perſon to defend an ejectment inſtead of the tenan, 


except the landlord only; and who is landlord 


within the act, not every perſon claiming tite z: 
but one who is in ſome degree of poſſeſſion, as receivin Wl ti 
rent, c. The clauſe of forfeiture by the tenan po 
if he does not give notice of declaration to hi | 
landlord, proves this. Roe dem. Leeke v. D vit 
Barnes 193. Therefore a man deviſed his ei cen 
to J. S. and the heir brought an ejectment again t 
the tenant in poſſeſſion. Court held J. S. c 
not be made a defendant, The leſſor claim I 
under another will. 7b:id, Bull. Niſi prius 94. with 
In like manner a mortgagee, who had never cal 
ceived the rents, has been refuſed to be made ine. 
fendant with the tenant, 7bid. Jones ex dem. Ma bon 
ward and Williams. = Co b) 
Where the landlady was tenant for /ife of 088p-le 
lands, and claimed under a marriage ſettlement; u By 
in the actual receipt of the rents, &c, there vat t! 
occaſion for a ſpecial application to the court. MiWPollet 
So if ſhe had claimed under a will, which dei 2; 

to her the rents and profits of all his freehold a lt { 
| leaſehold meſſuages, &c. to hold to her for life, le ju 


until ſhe ſhould marry; and in the recen MPrever 
the rents. Lord Holt ſays, no man is tobe 
mitted defendant unleſs he hath been in polieus 
or received the rents, and not a mere firanft 
Comb. 209. For more, vide my Jnfir. K. 


Tijetment. 661 


Fave Where a diſpute was between the lord by eſcheat Lord by eſcheat 
and the heir, neither of whom had been in poſleſ- | 
fon, court reſolved, the title ſhould be tried, and 
ordered the ejectment to be brought by the lord 
by eſcheat, and the heir ſhould be admitted to de- 


de. end alone, or with the tenant. Fuirclaim v. Shams 
and tith. 3 Burr. 1290. : | | | 
; If an heir or deviſee chims, he muſt move for Heir, æc. 


that purpoſe on a ſpecial affidavit; an application 
muſt be made before the end of the term. 

Lord Bath, the reverſioner, was admitted a co- Reverfioner, 
defendant. Comb. 339. Jones v. Carwithin. So | 
2 truſtee may be admitted. 16:4. 332. So a mort- 
ravee, But theſe were before the act. Lord M. 
ſays it means to exclude only mere ſtrangers to the 
poſſeſſion, 3 Burr. 1299. . | 

Motion that landlord might be made defendant, Landlord cannot 
denied; but common rule granted to add landlord at. out te- 
to the tenants, Barnes 172. Baldebridge v. Par- 
lerſon, . 

3 where landlord is permitted to defend In caſes where 
vithout tenant, the reaſon of judgment againſt the landlord is per- 


againl 
coe 
|aimeC 


— caſual ejector, by ſtatute, is, That under it, after 8 
ade en end of the ſuit, the plaintiff may obtain poſleſ- the reaſon of the | 
ja bon of the premiſes ſued for, which he could not Iadsment againkt 


do by virtue of a judgment againſt a perſon out of — 


poſſeſſion. 

But where a writ of error is brought, there is 
zot the leaſt reaſon to give plaintiff leave to take 
poſſeſſion till after a determination in error. Fare- 


of th 
nt; 2 
2 was 
It, 


h devil againſt Hayley. Barnes 208. | 

old al It ſeems right for the landlord to appear before Landlord to ap- 

r life, e judgment is ſigned againſt the caſual ejector, to Fr _— 1 
; . © ; . — judgment ſigned. 

ecein event the ill conſequence of taking poſſeſſion im- 

to be nediately after. Hobſon v. Dobſon, Barnes 179. 

oſſell Although the landlord is admitted by a ſpecial Landlord muſt 

fire of the court to defend, yet he muſt enter into enter into the 


r. I. 
WI. 


tte common conſent rule. Barnes 187. Goodtitle en "_ 
Y. Thru/tout, For he is conſidered in all reſpects . 
le ſame as tenant in poſſeſſion, 1; 

"WW 2 A land- 
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without tenant in poſſeſſion, who refuſed to appear, be made defend- 


— 
* * - * 2 


pln, < — * 
CCC 


on! © Ejeament; 


For parts A landlord may be admitted to defend for pari , 

of the premiſes in his tenant's Poſſeſſion, Roe dem, \ 

Gobard v. Dee. Barnes 179. | 

A landlord may defend for the part his tman y 

bolds, and the rule will expreſs this ſpecially, r 

Jf tandlord of ene If landlord is added to one tenant who appears 0 
ian eppears. for part, and defends alone for other part where 

tenant refuſes to appear, plaintiff ſhall have judg- 1 

ment for this laſt part againſt caſual ejector, with 0 

ſtay of execution. Barn, 179. Roe v. Dee, 1 

1 ; ; : U 

How ie appear for the Landlord of Tenant in jvſ- 

- L eſſton. | rul 

Defence ſor the Give brief to ſerjeant for him to move, © Thu Gu 

landlord, c the LANDLORD may be made defendant with tht no 

& TENANT, le appears, and if the tenant dies mt 

te appear, then that he may appear by himſelf, and me 

(c oxter into the com. mon rule, and deſend his tith, a2 

Serjeant 105. 6 4. N. B. This is done by a fer- = 

jeant's hand, and there needs no affidavit for the : i 

purpoſe, unleſs in the particular matters ſtated, as 

mentioned in the books; draw up the rule with Ce 

the ſecondaries, pay 9s. 6d. copy it, and annex it — | 

to the plea: « Add alfa the common conſent rult al 

& thereto: in which you will inſert ** both nam, flat 

« if tenant appears, and file appearance and plea 17 

as before; if tenant does not appear, When only the 9 

landlord's name. EL ae | Tay 

Þzndlord's role Monday the 24th of June. It is ordered, That — 

to defend tor all. J. B. landlord of the premiſes in queſtion, be we 

Joined and made deſendant together with C. D. te. . 

nant in pe ſſeſſion of the premiſes in queſtion in th a 6 

common rule by conſent in ejectment, inſtead af * 

the caſual ejector, in caſe the ſaid C. D. ſhall 2 * 

pear: And it is further ordered, that in caſe 1 1 

ſaid C. D. ſhall negle& to appear, the ſaid A. W 

may appear by himſelf and defend his title to the W 


premiſes in queſtion, purſvant to the late my 
parliament, he hereby conſenting to enter 4 


Ejeament. 

hre rule, that the ſaid C. D. by the courſe of the 
court, in caſe he had appeared, ought to have done: 
Nevertheleſs, the plaintiff ſhall be at liberty to ſign 
judgment againſt the caſual ejector, but execution 
is hereby ſtayed, until this court ſhall make further 


order therein: and by conſent of counſel for the 
tid J. B. It is further ordered, That the ſaid A. B. 


0 upon the trial to be had ſhall admit himſelf to 

8 te in the actual poſſeſſion of the ſaid premiſes. 

th On the motion of Mr. Serjeant Adair for the ſaid 
A B. 8 c By the Court, 

9 Formerly the landlord was obliged to obtain a 


rule to ſhew cauſe; but in Michaelmas term, 12 
Gu, 2. the rule was ordered to be abſolute, and 
not to ſhew cauſe, Barn. 185. Fenn v. Marriett. 


not The plaintiff muſt draw up his rule for judg- 
and ment againſt the caſual cjector, and ſign judgment 
U. 2zainſt him, in this caſe. 1 

ſel· Where the landlord appears without the tenant, 


it is neceſſary to prove the tenant in poſſeſſion of 


, a) the premiſes, for the rule is, that the landlord ſhall 
with defend for the premiſes only whereof his tenants 
x it ae in poſſeſſion, and the party does not admit him- 
rule ſelf to de landlord of any premiſes which the 
men Plaintiff may make title to, but of ſuch only as were 
plea in poſſeſſion of thoſe tenants, Smith v. Mann dem. 


Toler, 1 Wilſ. 220. | 
Although judgment be ſigned againſt tenant for 
don appearance, yet if he did not deliver the eject- 


That ment to his landlord, the landlord may move on 
„ be Klavit to be let in to defend under terms, and 
) te- ever tenant to pay the coſts. Vide 4 Burr. 1996. 
n the 


For ay e let rules for leave to take out 
execution by the plaintiff againſt the caſual ejector, 


Formerly a rulg 
to ſhew cauſe, 


Rule muſt be 
drawn ups 


If the landlord is 


made defendant, _ 


plaintiff muſt 


prove defendant's. 


tenant in poſſaſ- 


ſons 


Where landlord 
may bs let in to 
try. 


* 


— 


Order of the 


court, 


1 20- er verdict againſt the landlord, made defendant 
e the inſtead of the tenant in poſſeſſion, purſuant to the 
A. B. zd, be ute, and not to ſhew cauſe. Fenn v. 


Au riatt. Barnes 185, 

' Where the landlord enters into the rule to con- 
fels, and does not appear at the trial to confeſs 
| " "WU > - leaſe, 


If landlord does 
not appear at 


trial to confefs, 
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leaſe, entry, and ouſter, whereby plaintiff is nog. 
fuited ; plaintiff on producing the poſtea, may mont 
for leave to take out execution againſt the alu; 
ejector, upon the judgment ſigned by virtue of the 
ſpecial rule to defend, which is abſolute. Stilz y, 
© Oakes, Barnes 182. 15 15-9. 

I ſhould think you ſhould have an office copy f 

the landlord's rule to move on. | 
If error brought, If the landlord appears alone, and after judgment 
when to ſhew it for plaintiff brings error, plaintiff cannot hae 
1 execution till error determined, Str. 1241; bu 
| a the proper opportunity for the landlord to make hi 
| ſtand againſt the execution is, by ſhewing this far 
cauſe againſt the motion, If he omits this oppor: 
tunity, the execution regularly iſſued ſhall not be 


ſet aſide. Vide Burr. 757. Therefore as the rule" 

is abſolute in the firſt inſtance, there ought to e 

notice of the motion given, or how can he ſheyit 4% 

for cauſe. 5 tie 

| fant 

How to proceed to Trial after Plea. 

How to proceed The conſent rule is to be taken away with e | 
er *ppearance plea from the prothonotaries, then ſign the name 
Fler to trial of plaintiff's attorney to the common conſent ru. 
over that of the defendant's attorney, carry it toi» 

the ſecondaries office who files it, and will dra If th 

up two rules on ſtamp, one for each party, oy <:ys 

which pay 9s. 6d.; then make up the iſſue, e tial 

groſs ſame on a treble 1 d. and deliver it to «88/ 

fendant's attorney, with the uſual notice of trial; A 


charge 44. per ſheet and ſtamps, half conſent tu eco 
and Ii. /o. libertas interioguendi if he pays for d 
iſſue, proceed as in other caſes; if not, then 1988 /wa! 
judgment againſt the defendants who have ® 
peared, but not againſt the caſual ejector. Fm! 


Folly. Barnes 253. - | | 
OMe. are t 


| You cannot alter the declaration in the 1A * 
from the firſt delivered, only in defendants | 


mleſs there be an order for that purpoſe. + Lord 


66 


move Riy. 1411. | . IE | 
aſud The form of the iſſue is the ſame as others, only 1fue: 
f the AM inſtead of à plea of treſpaſs on the caſe, in a 

es 1, F treſpaſt and ejectment; and the ſame time 


for notice of trial is alſo allowed. bs 


py of 


ment WW udoment, Barnes 253. againſt defendant, not the 
have WW c:ſual ejector. HV ; 
EY | Of Infant Leſſer. 

e his 


If the leſſor of the plaintiff is an infant, after 
the plea is filed, you may move the court, or have 
1 ſummons, to ſhew cauſe why further proceedings 
bould not be flaid until ſome perſon on behalf of the 


21s for 


por 
ot be 


You make up the iſſue the ſame term as the ap- 
rearance and plea is of; and if not paid for, ſign 


Infant leſſor muſt 
name a guardian, 
and give ſecurity 
for coſts, 


45 Hir of the plaintiff gives ſecurity for payment of the 
hew u /endant's ceſts, in caſe of a nonſuit, or a verdict for 


fant, Barnes 183, | 
Of making up the Record. 
ith the 


tie defendant, the leſſor of the plaintiff being an in- 


The record in ejectment muſt have the firſt pla- 


If one of t 
defendants die, 


name of the ſame term the iſſue is joined; and in the 
nt r Jurata lay, “ in @ plea of treſpaſs and ejettment -** 
y it ue room for another placita as in other records. 
elf the plaintiff obtains a verdict, you ſtay the four 
ty, es as in other caſes; and if no motion for a ne- 
ie, e. tial or arreſt of judgment, tax the coſts on the 
to de foſtza after it is ſtamped, as in other caſes, 

f trial; Aſter iſſue joined and delivered, and before the 
nt rv record was ſent down, one of the defendants died : 
for te de luggeſtion of the death was mentioned in the 
en fu ata, and held to be right. The venire was to 
ve PF") the iſlue as between the ſurviving defendant. 
Fan v. Denn. x Burr. 362. All may be made 


ue to try, and between whom. 306. 

ie ili be vill in which the demiſed lands lie, though 

) vaitted in the declaration, ſhall, after verdiRt — 
, | | the 


nght afterwards on the roll. It is enough on the 
. prius record, to ſhew and notify what iſſues there 


. 


Vill 
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Special verdict. 


Not to diſcon- | 
tinue. 


Title at an end. 


New trial. 


Attachmen' in 
firſt inſtar ce, not 
delivering poſſeſ- 


fon. 


Dee. 2 Black. Rep. 892. 


Preceedings in 
ejectment ſhall 
ſtay till the coſts 
of a former ej d- 
ment paid in 
which the leſſor 
of the plaintiff 
never entered 
into the (onſent 
rule. 


the tenant in poſſeſſion, as there was nobody « 


Ejeament. 


the plaintiff, be collected from the vill, in which 
the ejection is laid to have been commit, 
2 Black. Rep. 706. Goodwreght v. Strother, 
On a ſpecial verdict it ought to appear that 
leflor of the plaintiff might enter, at the time hy 
brought the ejectment. x Burr. 119. 
After ſpecial verdict the court will not give 14 
leave to diſcontinue, in order to adduce freſh pr | 
in contradifiion to the verdict. 2 Black. Rep, 81; 
Gray v. Gray. | 
If there be a ſpecial verdict, and plaintiff's til 
at an end, court cannot ſtay the proceedings, far 
he may proceed for damages and coſts. Sir. 1056, 
In ejectment, it is ſaid, that where matter d 
title is in diſpute, and defendant obtains a verdid 
a new trial is always denied. Barn. 440.. Bu 
Mr. J. Yates ſaid, new trials are often granted un 
ejeclment caſes, as well as others, where the pen 
praying*a new trial would ſuffer by a change 
poſſeſſion. 4 Burr. 2225. So ſaid Lord Manifel, 
In ejetment, an attachment was granted abb. 
Jute in the firſt inſtance, againſt the tenant in pol 
ſeſſion, on affidavit that he had been ſerved with 
rule of court made abſolute for delivering up tie 
poſſeſſion, and had refuſed ſo to do. Davis i. 


Of flaying Proceedings till Caſis paid of a ſnniſ br c. 
Ejedtment. | 


Motion to ſtay proceedings in this ejeAmett 
till the coſts of two former brought on ſame tit 
were paid; and it was alledged that in thoſe, upd! 
the tenants entering into the common rule, th 
leſſor of the plaintiff had neglected to enter int 
the conſent rule, and no further proceedings v 
had, which was very vexatious and oppreflve '9 


whom he could recover his coſts. Cauſe ſhe 
was, that this was a new attempt, as no cofts ve"... 


payable till the leſſor of the plaintiff joins in a IM 


conſelt 


Efjectment, 
Lnſent rule. De Grey, C. J. and tot. cur. We 


| is aid that a leſſor of the plaintiff is not made 
werable for coſts by the tenant, or a new de- 
ndant entering into the common rule, till he 
inſelf joined in the conſent rule by ſigning it, 
xd thereby making his option to proceed againſt 
ge new defendant; this, whether reaſonable or 
ot, has given riſe to the preſent doubt : but we 
tick, that whatever foundation there may be for 
e practice alluded to, yet, when the court ſees 


nk this application very juſt and reaſonable. 


5, fu :nifeſt vexation and oppreſſion, as in the preſent 
050. Ne, it will exerciſe its juriſdiQion over this fifti- 
ter Moos proceeding, to prevent it. R. abſol. Smith 
erde Barnardiſton. 2 Black. Rep. 904. 8o is the 


nice in K. B. 1 Term Rep. 491. 
An ejectment had been brought in the K. B. 
etween the ſame parties, when in Hilary term, 


| 3 Geo. 3. defendant obtained rule for coſts for not 
iid, roceeding to trial, which were taxed at 85/. 84.; 
I er which the cauſe was tried in ſame term by a 
n 


zecial jury, and verdict for defendant, and coſts 


Proceedings ſtaid 
the day before 
trial, till the coſts 
of a former ejeQ - 
ment in B. R. 
paid, after a long 
delay, leſſor in- 
ſolvent, | 


with xed at 2731, 105.; total 3581. 10s. 8 d.; no 
1 rt of which was paid. Motion to ſtay proceed- 
ie Vs 


nes in this cauſe till the coſts of the former were 
ud, and made 13th of June; notice of trial for 
he 19th, and witneſſes all ready. Jaller ſhewed 
or cauſe, that the cauſe was ſo clear at the laſt 
nal, and the parties had reſted ſo long, that they 
ment W's not think them in earneſt till notice given. 
be defendant then proceeded to tax his coſts, in 
der to ground the application, which he other» 
le, the File would not have done, the leſſor being inſol- 


er inet. Rule abſolute, Doe dem. Chadwick v. Law. 
8 *  Plack, Rep. 1158. 2 e 
Ive le 

ody t How to proceed if there be a Nonſuit or Verdict. 


If the tenant on the trial or defendant will not 
s Ver ppeat and confeſs leaſe, entry, and oufter, the 


vurie of the court is to call the defendant to con- 
; els, 


If tenant will 

not confeſs, how 
the courſe of the 
court is. 
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feſs, & c. and his attorney, if he be within the wy 
and then to call the plaintiff and nonſuit him, 20 
pray to have it indorſed on the pęſlea, which ius 
tles the plaintiff to judgment. And the aner 
practice was, not to fign judgment againſt th 
caſual ejector until the pelea was returned in 
court; and fo is the practice in the King's Bend 
the court holding, that after ſuch nonſuit the plain 
| tiff muſt wait until the pg//ea come in on the dj! 
Tbe eourts differ bank. 2 Term Rep. 780. But in the caſe of Thy 
* ee da e morton v. Bentley, H. 17 Geo, 3. in this court, i 
g out , 

necttion. court held, that immediately after the trial, whe 
the plaintiff is nonſuited for want of confeſſnſ 
leaſe, &c,, he may enter up judgment again" * 
the caſual ejector, and take out execution. Lin 
Kenyon ſaid, he thought the mode adopted in th 
B. R. was the right one, though this court differe 
Salk. 259. Sty. Pratt. Reg. 442. 1 Keble 26 

with the K. B. | : 
Nonſvit for not . Where the plaintiff is nonſuited, by reaſon 
confeſling how the defendant's not confeſling leaſe, entry, an 


F 


1 


1 ouſter, the coſts are taxed on the rule by conſen mY 
and judgment ſigned againſt the caſual ejeor, th % 

ſame as if no plea had been pleaded. ** 112888 * 

Goodwnright v. Vice. WT : 

On the firſt day of the term, in a country ca ny 

get the record from the affociate, take ſame wit 5 

the conſent rule and the judgment paper to d _ 

prothonotary; he will tax the coſts on the rule he 

conſent: make a copy of ſame, with the allocaugll i 

for coſts, ſerve defendant therewith, and deman 3% 

the coſts ; ſhew the original rule and allocatur; 05 

not paid to the leſſor, he may, on affidavit of the "oh 

| fats, move for an attachment. | * 
If plaintiff non- If the plaintiff be nonſuited on the merit, . | 


= cn apt dog may pay the coſts to which of the defendants | 


to which defend- pleaſes. Str. 516. 
ant he pleaſes. | 
Vercieforplain- If there be a verdict for the plaintiff, be 

l. ff. e l. have a ca. ſa. or F. fa. for the colts, and a wrll 


iþ 


Ejeament: 


. fac. poſſ, afterwards, or writ of poſſeſſion fi. ſas 
ra. ſa, together, in one writ, 5 Bog 
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1 
5 
b. 


Verdict for Defendant, 


Where a verdict in ejectment is for the defend- verdid for de- 
;, or the plaintiff becomes nonſuited upon evi- ſendant. 
ence, a ca. ſa. need not be made out againſt the 
aintiff, and ſhewn to his leſſor z but the coſts be- 
xo taxed, a demand muſt be made on the leſſor of 

e plaintiff perſonally, either by the defendant, or 
is attorney on record, named in the conſent rule; 

id if not paid, you may move for an attachment 
o an affidavit of both defendant and his attorney of 
ach demand, and that the leſſor refuſed to pay the 
me, and that the ſame now remains unpaid, 
ide near the form of this, p. 380. „ 
The leſfor of the plaintiff dies before the com- Ie leſſor dies be- 
nion day of the aſſizes, cauſe called on, and fore commiſſion 
laintiff nonſuited, becauſe defendant did not con- . 
s, Sc. Motion that the court might allow the 

ecutor coſts; court held, that the executor was 
ot intitled to the coſts, Thru/tout v. Bedwell, 
WAI. 7. | | EE 

lf there are ſeveral defendants for the ſame it there are ſeve- 
remiſes, and ſome appear and confeſs, but others ral defendante, 
0 not, the practice is, to proceed againſt thoſe 2 ſome appear 
| . confeſs, and 
bo do appear, and to enter a verdict for the reſt ; others do net. 
ut then the cauſe of that verdi is indorſed on how the poſiea 
e plea, which, as to them, intitles the plaintiff yo crack 
cement againſt the caſual ejector. Ld, Rahm. 
129. | 


One of the defendant's confeſſed leaſe, Ic. and One defendant 
rerdict found againſt him for one third; the other confelſee, verdi 


efendant did not confeſs. Motion for coſts, which _— 3 


this caſe, plaintiff could not have on the com- confeſs, I 

non conſent rule. Rule abſolute. Goodwright v. , 

I gurtha. Barnes 121. „ 

Motion for judgment againſt the caſual ejector May ſign jodg- 

10 ſome of the defendants, by reaſon of their paſs ainſt the 

 confelling leaſe, Sc. as appeared by the po/tea, ic chose She 70 
| | _ plaintiff not confeſs, 


plaintiff having obtained a verdi& againſt 6 
others who did confeſs, Rule abſolute. Zlj; y 
Knowles, Barnes 174 
| | Of the Judgment. 
Deſtroys the A judgment in ejectment, by which only ü 
right of poſſeſ- poſſeffion is recovered, not only deſtroys the it 
| 09 rote olf poſſeſſion which was in the adverſe: party, by 
= 26 gives a right of poſſeſſion to the recoveror: and if th 
judgment did not produce this effect, the leſlorg 
the plaintiff could not enter, or be intitled to the wi 
of poſleſſion ; but his having a right to enter andt 
ſue out that writ, infers his right to the poſſeſſa 
Whilſt the judgment ſtands in force, it removes 
intervening eftate out of the way ; and duting thy 
time, it is the ſame thing as if it never exiſted 
and the recoveror's right to the poſſeſſion will cot 
tinue till the judgment is reverſed by error, or fall 
fied in another action. 1 Burr. 89. 
| The recovery of A judgment in ejectment is a recovery of th 
the poiſetion, poſſeſſion (not of the ſeiſin or freehold) withou 
prejudice to the right, as it may afterwards appea 
even between the ſame parties. He who ente 
under it in truth and ſubſtance, can only be pt 
ſeſied according to right. 1 Burr. 114. 
If brought fora If an ejectment be brought for a moiety, and t 
molety, nig. leflor appears to have but a third, he has a right 
oer oe recover according to his title. x Burr, 329. 16 
229. If there be a demand for forty acres, ) 
maaapy recover twenty. 1bid. . 
Tenant con- The tenant is concluded by the judgment, at 
ae 45 the cannot controvert the title: conſequent!y he ein 
Re” not controvert the plaintiff's poſſeſſion, becaule i 
| poſſeſſion is part of his title; for the plaintiff . 
o | | intitle himſelf to recover in an ejectment, muy 
. ſhew a poſſeſſory right, not barred by the ſtatute 
A | limitations, : 
The judgment This judgment, like all others, only cone 1 
concludes the the parties as to the ſubject matter of it: therefo 


. : er of | 
labjeKt — beyond the time laid in the demiſe, it proves 


SEjeament. „ | 857 
| ing at all; becauſe beyond that time, the plain- it ; but pats 
ir has alledged no title, nor could be put to prove + the * 
y. As to the length of time the tenant has oc- OO. 


vpied, the judgment proves nothing ; nor as to the 
zue. 2 Burr. 668. There is no diſtinction be- 


een a judgment on verdict, or by default in 
rg etiment. 17d. 133. | 1 
On two demiſes, if the judgment be to recover Two demiſes 


ninum ſuum, in the ſingular it is good. Str. 8 33. 

ide 908, and 1180. 1 Vilſ. 1. ts 

And the ſaid Richard, by S. U. his attorney, Judgment by nil. 
mes and defends the force and injury, when, Cc. dicit, with a re- 
nd ſays nothing in bar or precluſion of the ſaid turdaemfase 
dion of the ſaid 7%n Doe, but makes default, by 

hich the ſaid ohn Doe remains therein unde- 

ended againſt the ſaid Richard Rae. Therefore it 

11 coils conſidered that the ſaid 7%n recover againſt the 

ad Richard his ſaid terni yet to come, of and in 

de tenements aforeſaid, with the appurtenances z 

nd upon this the ſaid Fohn freely here in court 


vitbouemits to the ſaid Richard, all ſuch damages, coſts, 
appea nd charges, as he the ſaid John hath ſuſtained, by 
enter Wccalion of the treſpaſs and ejectment aforeſaid, 
Ye pe therefore the ſaid Richard is free from thoſe da- 
mages, coſts, and charges, &c.; and upon this the 
and M Jobn prays the writ of our Lord the King, to 
right Ae directed to the ſheriff of the county aforeſaid, to 
18 wſe him to have his poſſeſſion of his ſaid term 
es, Met to come, of and in the tenements aforeſaid, 
ih the appurtenances ; and it is granted to him, 
nt, ant unable here ii - 
he cu Ihe judgment on verdict is entered by Mr, 
— (barrow after the coſts are taxed. | 
intift t | 2 : 
t, auß Of the Writ of Poſſeſſion. 
* If the leſſor of the plaintiff has judgment in 
\ncludt ment, it is to recover the term, upon which a 
hereto N of habere facias Poſſeſſionem iſlues, directed to 
way e ſheriff of the county where the venue is laid, to 


Put the plaintiff into the peaceable poſſeſſi on of his 
| term; 
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term; in the execution of which the ſheriff 
take with him the poſſe comitatus, and may jufif 
breaking open doors if the poſſeſſion is not delj 
vered quietly. 3 Black. Com. 412. 5 Co. 91. Alb 
he may remove all perſons in the houſe, and out 
ſo to do. 1 Lev. 145. Vide my Office of Shoif, 
177. The ſheriff delivers the poſleſſion at the 
ſhewing of the plaintiff; if he takes more than te 
ought, the court will ſet it right. 5 Burr. 2673. 
Sei. fa, f a year and a day elapſe after judgment, ther 
| muſt be a ſer. fa, Salk. 258. 
If leſſor die, it i: If the leſſor of the plaintiff die, it is not 
no abatement, abatement : and where he died 1ft of March, aft 
which the writ of poſſeſſion was taken out, but 
teſted the laſt day of Hilary term, it was held good, 


4 Burge 1970. i Let 
A writof poſſeſ=— George the Third, &c, to the ſheriff of 1/4188 -., 
| Lon, ier, greeting: Whereas Jobn Doe, lately in fly - t 


court, before our juſtices at Ye/tminfler, by the 

conſideration of the ſaid court, recovered againi 

N. B. To be in- Richard Roe his term yet to come, of and in one 

3 2 25 meſſuage, &c. (here deſcribe the parcels as in tit 
- ſtamped . 3 

parchment, pay £/ectment exactly ), with the appurtenances, ſitunt 

| {going 15, 4d. lying, and being in 1 your county 

ade, which Jobn Charles, on the 2d day of April, in l. 

_ 33d year of our reign, demiſed to the ſaid Jol f. 

a term of years which is not yet expired, to hoi 

from the 1 day of April then laſt paſt, until nt 

full end and term of five years from thence ne 

enſuing, and fully to be complete and ended; 

virtue of which demiſe, the ſame John Doe entere 

upon the ſame tenements with the appurtenance 

and waspoſſeſſed thereof, until the ſaid Richardafte! 

wards, to wit, on the ſame 2d day of April, in the 3} 

year aforeſaid, with force and arms entered into d 

ſaid tenements, with the appurtenances, and then 

there ejected, drove out, and removed him the ſ 

Jobn Doe from his ſaid farm, his ſaid term then! 

there not being expired, and him the faid J# 

bath withheld from his poſſeſſion thereof, and il 

doth withhold, whereof the ſaid Richard is © 

+ | | vided 


 Ejeamint: 


ied: therefore we command you, that without 


m 3-1 you cauſe the ſaid John Doe to have his poſ- 
ir A {:fion of his term aforeſaid yet to come, of and in 
el. the tenements aforeſaid with the appurtenances, 
uo 1nd in what manner you ſhall have executed this 
ont oer writ, make appear to our juſtices at F/eftmin- 
nf, fer, on the morrow of Al! Souls, and have there 


this writ, Witneſs Sir James Eyre, Knight, at 


Tjectment for 
five-cigbths, 
ſheriff gave poſe 
ſeſſion of the 
whole, tenant 
ſhall be reſtore 
to three=- 


eighths» 


Writ of poſſef.- 
fion, and fi. fas 
for coſts, 


— N 


= 


Worrant and 
pound. 


ade aminſer, the 19th day of June, in the 33d 
z year of our 5 OL 
ere The plaintiff in ejectment as tenant in common, 
recovered poſſeſſion of five- eighths of a cottage with 
0 the appurtenances, and a writ of poſſeſſion was exe- 
e arc by the ſheriff, who turned the tenant out of 
1 whole, and locked up the door. Cur. This is 
2000 wrong, the writ ought to have purſued the verdict. 
: let there be a rule upon the ſheriff, and the leſſor 
dl of the plaintiff, to reſtore the tenant to the poſſeſſion 
oer three-eighth parts of the premiſes, otherwiſe he 
ee be forced to bring another ejectment for the 
bam ane. Roe ex dem. of Saul v. Dawſon. 3 Wilſ. 49. 
SY George, Ic. (go as far as the return day), then ſay, 
u ve alſo command you, That of the goods and 
tune chattels of the ſaid C. D. in your bailiwick, you 
dun due to be made 267. which were adjudged to the 
unn laid Fohn Doe, by the conſideration of our ſaid court 
; „ache bench, for his damages, coſts and charges ex- 
wy pended about his ſuit in this behalf, according to 
1 ee form of the ſtatute in that caſe made and pro- 
15 ' Wided ; and have you the ſaid monies before our juſ- 
15 es at W:/tminſ/ter, at the ſaid time, to render to 
ae. the ſaid John Doe, for his ſaid damages and coſts, 
* whereof the ſaid C. D. is alſo convicted; and have 
de were this writ, Witneſs, c. | 
into 0 To be ingroſſed on a 25. 64. ſtamped parchment, 
* d ſigned with the prothonotaries, pay 1 f. 4 d. ſeal 
the li 14, no he is requiſite. | 
hen u The ſheri grants a warrant on this writ z pay 
id 4m, “ and be will put the leſſor of the plain- 
and fil bf in poſſeſſion 5 | 
is . XxX And 


The writ of poſ- 


ſefion will ſerve 
for a real tenant, 


Relicta werificas 
Front | 


Attornment. 


To be taken on 
a 63, ſtamp. 


Writ of poſſeſ- 
fon on two ſe- 
veral demiſes. 


| his term yet to come of and in five meſſuages, 25 


and 6d. over and above the ſaid yearly value df 
100]. 3 Geb. 1. c. 15. J. 16. Vide my Offc i 


a relicta verificatione on the roll, which is a relin 


Ejeam ent. 


5 - 
And the ſheriff is to have 12 d. for every 20, 
of the yearly value if it does not exceed 100/, 


one 
pati. 
on t 
at th 
ſaid. 
with 
Laus 
the f 
lowir 
Wrtul 
ſaid | 
poſſe! 


there 


Sheriff, 170. | . 
The above writ will ſerve where judgment i 
obtained againſt a real defendant, only inſert the 
real tenant's name, | 

Frequently the defendant, after entering int 
the common rule, wiſhes to withdraw bis ple: 
and confeſs the action; in that caſe you muſt ente 


quiſhment of his plea, and thereupon the plaintif 
may enter judgment, 

The tenants very frequently, to ſave the expen 
of ſheriffs poundage and officers fees, attorn tenan 
to the leſſor of the plaintiff; in that caſe, malt 
ſuch attornment on a piece of paper, thus (naming 
the cauſe) : | | 

Be it remembered, that we whoſe names art 
hereunder written, being the ſeveral tenants ii 
poſſeſſion of the premiſes belonging to J. G. ſitut 
and being in the pariſh of, &c, do hereby ſeverall 
attorn tenants to A. B. of, &c. gentleman (th: eo 
of the plaintiff in the above cauſe), for ſuch parts 
the ſaid premiſes as are in our reſpeQive poſſch 
ſions ; and we, each, and every of us, have tli 
day ſeverally paid to the ſaid A. B. the ſum of 11 
upon ſuch attornment, on account, and in pai 
the rent due, and to become due from us ſeveral 
and reſpectively, for and in reſpect of the ſaid pre 
miſes; and we do ſeverally and reſpectively becom 
tenants thereof to the ſaid A. B. from the 25th di 
of March laſt paſt; as witneſs our hands, this 

day of 1993. | 
| George, &c. To the ſheiiff of Middleſex, gretl 
ing: Whereas A. A. lately in our court, before ol 
juſtices at Meſiminſter, by the conſideration of 6 
ſaid court, recovered againſt R. R. late of, & 


3 
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one acre of land, with the appurtenances, in they Pay figning 8d. 
oariſh of Saint Luke in your county, which J. H. P44thectfor esch 


emiſe after the 


on the 2d day of April. in the 33d year of our reign, gg, 
n the pariſh of Saint Luke aforeſaid, demiſed to the 
md J. To have and to hold the tenements aforeſaid, 
with the appurtenances to the ſaid A. and his aſ- 
eus, from the firſt day of April then laſt paſt, to 
the full end and term of five years then next fol- 
owing, and fully to be complete and ended; by 
itve of which demiſe, the ſaid A. entered into the 
ſid tenements with the appurtenances, and was 


ü ed thereof; and the ſaid 4. being ſo poſſeſſed ; 


thereof, the ſaid R. afterwards, (that is to ſay,) on 4 
en he ſaid 2d day of April, in the 33d year afore ſaid, | | 7 
Nan ith force and arms, (that is 10 ſay,) with ſwords, | — 
male des, and knives, at the pariſh of Saint Luke afore- 


mag . in your county, entered into the ſaid tene- 
ente, with the appurtenances, which the ſaid 


s GT”. 7, demiſed to the ſaid A. in manner aforeſaid, 

ts M the term aforeſaid, which is not yet expired, 

it GS! cjeded the ſaid 4. out of his ſaid farm: And i 
en , the (aid A. lately in our ſame court, be- 29 demiſe. 
cr coor juſtices at Heſiminſber, by the conſidera- 

arts Mn of the ſaid court, recovered againſt R. R. his 

pole rm yet to come of and in five other meſſuages, 

e one other acre of land, with the appurte- 


ois, in the ſaid pariſh of Saint Lake, in your 
pait bunty, which J. M. on the ſaid 2d day of April, 
the 33d year of our reign, at the pariſh of Saint 
id PIT zforeſaid, demiſed to the ſaid 4. To have and 


deconq „ the ſaid laſt-mentioned tenements, with the 
5th i nenances, to the ſaid A. and his aſſigns from 
is it day of April then laſt paſt, to the full end 


Herm of ſix years then next following, and 
„geit to be complete and ended; by virtue of which 
fore d demie, the (aid A. entered into the ſaid laſt- 


| of oned tenements, with the appurtenances, and 
of, = ooſefſed thereof: and the ſaid A. being fo 
ges, cd thereof, the ſaid R. afterwards, to wit, on 


fad ſecond day of April, inthe ſaid 33d year, with 
* and arms, (that is to fay, ) wich ſwords, ſtaves, 
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county, entered into the ſaid laſt - mentioned tene. 


June, in the 33d year of our reign. 


If half a year's 
rent be in arrear, 
and landlord 
hath a right to 


re-enter, he may, Tight by law to re-enter, for non-payment there 


without any for- 
mal demand, 
ſerve declara- 

| tion, &c. 


and affidavit to 
be made. 


for the term aforeſaid, which is not yet expired, and 


Ejeument. 
and knives, at the ſaid pariſh of Saint Lute, in yay 


ments, with the appurtenances, which the fil 
J. AH. demiſed to the faid 4. in manner aforeſzi, 


ejected the ſaid 4. out of his ſaid farm laſt- men 
tioned. Therefore we command you, that with 
out delay, you cauſe the ſaid 4. to have his po 
feflion of his ſaid ſevera] terms yet to come, « 
and in the ſeveral tenements aforeſaid, with the 
appurtenances ; and that you certify to our juſice 
at We/!minſter, on the morrow of All Souls, in wi 
manner you ſhall have executed this our writ 
and have you there this writ. Witneſs Sir Jam 
Eyre, Knight, at Weſiminſter, the 19th day 


Proceedings under Stat, 4 Geo, 2, 


That in all caſes between landlord and tenul 
as often as it ſhall happen, that one half year's 


ſhall be in arrear, and the landlord or leflor hath 


landlord ſhall, without any formal demand or n 
entry, ſerve a declaration in ejeAment for the n 
covery of the demiſed premiſes; or in e 
no tenant be in actual poſſeſſion, then to all 
the ſame upon the door of any demiſed meſſuys 
or in caſe ſuch ejectment ſhall not be for the rec 
very of any meſſuage, then upon ſome notori 
place of the lands, &c, comprized in ſuch dec 
tion; and ſuch affixing ſhall be deemed legil it 
vice, which ſhall ſtand in the name and place o 
formal re- entry; and in cafe of judgment 2800 
the caſual ejector, or nonſuit for not confi 
leaſe, entry, and ouſter, it ſhall be made app*Z 
the court, where the ſuit is depending by fan taten 
or to be proved upon the trial, in caſe the defen 
ant appears, that half a year's rent was du bf 
the ſaid declaration was ſerved, and that no ſuſſ6 
diſtreſs was to be found on the demiſed premiſes | 


Ejetment; 


Mer in ejeciment had power to re- enter, then the 
ele. for ſhall recover judgment, and have execution; 
which if the leſſee ſuffer, without paying the arrears 


add coſts, and without filing a bill in equity, to be 
„u [clieved within fix months, he ſhall be barred from 
men ill relief, other than by writ of error; and the 
vit er ſhall hold the premiſes diſcharged from the 


aſe; but if the tenant or leſſee tender to the leſſor, 


coſts, all further proceedings ſhall ceaſe: and if 
the leſſee be relieved in equity, he ſhall enjoy the 
wi demiſed premiſes, according to his leaſe, without 
um obtaining a new one, N. B. This is not to bar 
the right of a mortgagee, who may pay the rent in 


6 18, þ 2, ; 2 
If the leſſee file a bill in equity for relief, he 
muſt bring into court in forty days after the leſſor's 


anſwer, ſo much as he ſhall ſwear to be due, over 


or bring into court the rent in arrear, together with 


arear within fix months, and coſts, 4 Geo. 2. 
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mailing the arrear, then due; and that the lefſors or 


If leffor recover, 
and leſſee does 
not pay arrears 
and coſts, and 
file a bill within 
fix monthe, to 
be barred, 


If leſſee file bill 
he muſt bring 


money into 
court, "oY 


enn ind above the coſts, there to remain till hearing. 

151 b ſd, ſe, 3. {x7 | > | | q 
Hat Provided, if the tenant ſhall before the trial pay, Proviſo, q 
10 | cr tender to the leſſor, Ic. or pay into court all the i 


ſummons to ſtay proceedings, upon payment of the 
tent and coſts to be taxed, or to the court. Coole 


rent, with coſts, further proceedings ſhall ceaſe, 


Welt, 4. | 


— 


[f the tenant is ſerved with a declaration in eject- Tenant may ap- 


ment upon this act of parliament, he may apply by ply o pay rent, 


&c, 


oor" K. 6. Anon. | | 

dee An actual entry is not neceſſary in this caſe to An Auel entry 
gal HY Paincain this ejectment. Doug!. 485. 2 Ld. Ray, ot accetlary, 
ace zo. 1 Sal. 2 59. A demand of the rent is ne- 

g ceſſary, 2 Ld. Raym. 75 1. Dougl. 486, provided it 

onkel ls ſo ſtipulated in the leaſe: where there is no 

mW. Cipulation for entry without demand, you may 

a ry enter without demand. | 

fo The ejectment is prepared as before, (it is not Fieftment how 
ay deceſlary to ſeal a leaſe, ) laying your demiſe afrer io be pref . ed. 
Jl ae rent became due, which is generally twenty 
ae | | 


X X 3 day. 


A ffidavit to move 
fox judgment, 


SEjeament. 


days after the quarter ended; after ſervice thereof 

the following affidavit is neceſſary, naming te pla 

cauſe : | os . 2 
J. K the leſſor of the plaintiff in this cauf C, | 

and J. B. of, Cc gentleman, ſeverally make a d 

and ſay ; and firſt, this deponent J. B. for him mer 

ſaith, That on the day of 10s 


laſt paſt, and for ſeveral days before, the meſſuxx judg 
in the annexed declaration of ejectment mentione!, 


was ſhut up, and there being no tenant in the po. trial 
ſeflion thereof, he this deponent did, on the prov 

day of laſt, affix a copy of the (ai A 
declaration in ejectment hereto annexed, and the on t 
notice thereunder written, upon the door of the fon 


ſaid meſſuage, late in the tenure of the ſaid A.. fly 


And this deponent J. B. for himſelf ſaith, Tha in 


before ſuch declaration in ejectment was affixed u Was 
aforeſaid, there was due to him as landlord of th: The 
ſaid premiſes, from the ſaid A. B. the tenant there hou! 


of, the ſum of 141. for half a year's rent, upon and proc 
by virtue of a certain indenture of leaſe, beating "+ t 
date the day of 1793, and mi de 
between this deponent of the one part, and the f I 
A. B. of the other part; and that no ſufficient cl K 
treſs was then to be found upon the premiſes, Wi" th 
countervailing the arrears of rent then due to this d. Duc, 


ponent: And this deponent further ſaith, That be 


Jnbftance of the 

affida vit required 
for the landlord 
to make. 


had, at the time of affixing of the ſaid declaration in 


ejectment upon the door of the ſaid meſſuage, T 
power to enter on the ſame, for the non- paym: r:.;; 
of the rent ſo in arrear as aforeſaid. | the 1 


It appears in. Cocke's Rep, 68. That the affidavit... 
required in this caſe is in ſubſtance as follows, WM... 
That declaration was fixed upon ſuch a place, beit Nd. 
the meſt notorious part of the premiſes in pues ae 
(there b-ing no perſon in poſſeſſion on whom the decia* 
ration could be legully ſerved); that half a year 510 
was then due from the late tenant ; that no ſuffi" 
diſtreſs was to be found upon the prem:ſes, ie an 
the arrears then dus; that the late tena't heli ſa) 


premiſes by virtue of a leaſe from the leſſor & ti 
3 | plain 


Ejeament. 679 


the pamtif, and that therein is contained a clauſe of 
re-entry for nun- payment of that rent. Pract. Reg. 
use C. B 23 68. : ; 


ak You move upon this affidavit as before, for judg- How to move 

fel ment againſt the caſual ejector, pay ſerjeant's fee for judgment. 
105. 6d.; and if no appearance and plea, ſign 

1200 agent. 8 

ned, But if the tenant appears, and pleads upon the If tenant appears 


pol trial, all the matters in the above affidavit muſt be and pleads, what 


proved, 1 Burr. 614. proof requiſite, 
(ail A declaration was delivered 4th Dec. 1770, but Tender before 
| the on the 7th of Nov. preceding, the tenant in poſſeſ- IE _ | 


* the fon had tendered his rent, which was refuſed by 
. lr of plaintiff, becauſe he had put the affair afide, 
Tha in an attorney's hands. On 23d of November it | 


0 1 was again tendered before witneſs, and refuſed, | 


The tenant left the money in his landlord's bake- . | 
houſe, in his preſence. Motion to ſet afide the 1 


proceedings ſet | | 


proceedings with coſts: Court ordered, that as 
aring the tender was made before notice of the action, ö 
mie the rule abſolute. Goodright v. Noright, 2 Black, | 
e U % 740 | 


t (il Rule abſolute to ſtay proceedings on payment [ 
mics, WAR f the ent que to leſſors as deviſees, and coſts. 
| Duiwirth v. Tunſtall. Barnes 184. | 


at be 

jon in Of proceeding by a Mortgagee, | 
an The mortgagee having a right of entry, and the Of pf 
men 77 : : recover pre miſes 
8 pemiles be tenanced, may ſerve an ejectment on by a mortgagee, 


ie tenants as betore; but it the premiles are. va- 


el pe muſt ſeal a leaſe thereon, in order to nomi- 
iow: bee a playnu:ff, who is to be turned out by a de- 

bande, as menuoned before; and the proceeding | 
uſt u exaCtly the ſame. 5 


By Stat, 7 Geo. 2» „ 40 It is enacted, That If an ejeftment 
e an ejectwent is brought by a mortgagee io recover ade 1 0 
ite ian of mortgaged pr emaſes, if the perſon uh — 
#19 rieb to redeem, ſhall appear and pay ie the apply, &e. 
122%, or bring wito court, the principal, intereſt, | 


nue? 
4 ſuch 


* 4 
Wor ay % to be computed by the proper officer, he ſhall 
74 | * R 4 N be 
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Mortgage and 
two bonds, 


A judge's order 
will do. 


Where there are 
two or more 
mortgages, court 
will not compel 
a redemption of 
one only, 


Final judement 
after verdict for 
the plaintiff, 


Hab. fac . poſſeſſ. 
trayed. 


court will not ſtay proceedings and compel a fe- 


726. Rye v. Solty. 


Ejeament. 


be diſcharged from the morigage; and the court ful. 
by rule, compel the murtgagor to reconvey the premiſa 
and to deliver up all deeds relating to the title of th 
ame. | ; | ernie 
If there be a mortgage and two bonds which wy, 
a lien upon the eſtate, the defendant cannot pay of 
mortgage, unleſs he pay alſo the amount of th 


two bonds, Barnes 177. Felton v. Ap. teten 


A judge's order may be had for this purpoſy, 
and the prothonotary is to make all juſt deduQion 
and allowances, on paying of the mortgage money, 
Barnes 176. Goodraght v. Moore. — 

When there are two or more mortgapes, the 


demption of the firſt mortgage only, upon the pay. eat 
ment of the principal, intereſt, and coſts on thi 
mortgage, without paying the reſt, 2 Black, ky,” 


Further Judgmenis in Ejeftm ent. 


To be inſerted, after the poſtea.— At which dij 
cometh here as well the ſaid Fohn Doe as the ſai 
A. by their attornies aforeſaid ; and upon this the 
premiſes being here ſeen, and fully underſtood e t 
the juſtices here, It is conſidered, That the fit 
John Doe recover againſt the ſaid A. bis term afore- 
ſaid yet to come, of and in the tenements aforeſ0 ll 
with the appurtenances, and his damages aforeſaid, Pal 
aſſeſſed by the ſaid jury in form aforeſaid, and alla 
437. 195, adjudged to the ſaid John, by the cout 
here, by his aſſent, by way of increaſe, which e. 
mages amount in the whole to 46/.; and that the 
ſaid A. be taken, &c. And upon this the ſaid Jt 
Dee prays the writ of the Lord the King, to be >" tc 
reed to the ſheriff of the county aforeſaid, to cauſe 
him to have his poſſeſſion of his ſaid term, yet i 
come, of and in the ſaid tenements with the 3p* 
purtenances; and it is granted to him returnable 
bere, from the day of Eaſter in fifteen days, 2 


7 


I6urt 


If 
Kio 


Ejeamene. 


rnies aforeſaid, and the ſheriff did not ſend 


plained againſt him; and the ſaid 


DO 


ter with his coſts and charges aforeſaid, 


hat the ſaid John Doe recover againſt 


Kurnable here, in fifteen days of Eſter. 


Mefne Profits, 


on for the meſne profits; and as it 1 


the ſaid 


nit, nor did he do any thing thereupon ; and here- 
yon the ſaid C. D. by his ſaid attorney, comes and 
rlinquiſhes his averment by him in pleading above 
retended, and ſays, That he cannot deny the ſaid 
Yon of the ſaid John Doe, nor but that he is guilty 
W the treſpaſs and ejectment aforeſaid, in 
| form as the ſaid John Doe hath above thereof 
John Doe 
ther ſaith, and acknowledges, That he hath ſuſ- 
ined damages, by reaſon of the treſpaſs and eject- 
bent aforeſaid, beſides his coſts and charges by him 
id out about his ſuit in this behalf to 15. and no 
yore; and becauſe the ſaid C. D. doth not deny 
be ſame, but admits the allegation of the ſaid ohn 


manner 


may be 


djudged to him, &c. Therefore it is conſidered, 


the ſaid 


A 


rater on the roll as far as to the end of the iſſue, judgment in 
en ſay, At which day before our ſaid juſtices at 
Vihninſler came the parties aforeſaid by their at- 


ejectment after 
defendant has 
withdrawn his 
plea and coſts 
taxed, and alſo 
for the poſſeſ · 
ſion. 


o be true, the ſaid John prays judgment, and his 
Jamages ſo acknowledged in form aforeſaid, toge- 


Judgment figned 


day of 


„D. his term aforeſaid, yet to come, of and in SHR 
Ihe tenements aforeſaid, with the appurtenances, 
nd the ſaid 1 5, damages in form aforeſaid acknow- 
koged, and alſo 71. 10s. for his coſts and charges 
V him laid out and expended about his ſuit in this 
behalf, adjudged to the ſaid Fobn by his aſſent, by 
he court here, which ſaid damages, colts, and 
harges, in the whole, amount to 7/. 11s. and that 
he ſaid C. be taken, &c. And the ſaid John pray- 
th the writ of the ſaid Lord the King, to cauſe. 
dim to have his poſſeſſion of the term aforeſaid, 
Jet to come, of and in the tenements aforeſaid, 
vit the appurtenances, and it is granted to him 


If judgment is obtained in ejectment, bring an How to recover 


s conſe- them, and from 


quentia 


I what time, and 
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in whoſe name 
action to be 


broug ht, 


Proof required 
in ſuch action, 


Jury are net 
c onfi ned to more 
rent. 


Deviſee the pro- 
fits, | 


Damages. 


complained of in the ejectment; for after a ect 


ment in ejectment, where the judgment is aft 


think proper. 3 Will. 121. Gvottitle v. Tomb! 


mitations, and by that means protect himſelf from 


Heſne Profits, 


. = | from 
quential to the recovery, it may be brought eit garn 
in the name of the nominal plaintiff, or in t [f « 


name of the leffor of the plaintiff, and in either ſhy 
it is equally his action, againſt the tenant in pole 
fon, to recover the value of the profits, unjuſtly n 

ecived by the tenant, in conſequence of the cull 


22ainf 
meine 

'Th 
an a6 
cauſe 
Hache 

In: 
Ing a 
procec 
qudgm 
till th 


minec 


very in ejectment. the tenant is eſtopped from co 
troverting the plaintiff's title, in a ſubſequent 2 
tion for the meſne profits, provided the plaintiff onl 
proceeds for meſne profits, from rhe time of the all 
complained of in the ejef: ment ; but if he proceed fo 
antecedent profits, he muſt prove bis title to the pre 
miſes, from whence they arofe, to ſhew his right t 
receive them. 2 Burr. 668. Barnes 87. Tr 
bern v. Greſſingham. Bull. 87. 7; 
In order to prove the plaintiff's title, it is on profit 
neceſſary to produce the office copy of the judge de 


verdict, together with the attorney's bill; but i 
by default, then a writ of poſſeſſion executed is ne 


ceſſary; but a learned author ſays, That the latter In 
does not ſeem requifite ; for if the tenant be con proce 
cluded by the judgment in ejectment, from contro-WMerda 
verting the plaintiff's title, he is confequently con- dee c 
ciuded from controverting his poſſeſſion, beczue e, 
his poſſeſſion is part of his title. Gilß. Ejeftn, ty her 
Runn. As to the value of the meſne profits, they Wits p 
muſt be proved; but in eſtimating that value, the Wn ir, 
jury are not confined to the mere rent of the pre- 557. 


mifes, for they may give whatever damages the) 
Thovgh the defendant may plead the ſtatute of li- 
all but the laſt ſix years. Bull. Ni. Pri. 87. 


Jt is laid, it a man makes his will and dies, the 
deviſce will not be intitled to the profits till he has 


made an actual entry. Eſp. L. N. P. 223. 


Damages ought to be given for no longer tige 
than defendant is proved to be in actual poſſeſſion. 


Plaintiff's polleflion ought alſo to be proved, ant 


latter 
CON» 
ntro- 
con 
caule 
n. ty 
they 
, the 
pre« 
they 
mb! 
f l- 
from 


, the 
» has 


tine 
hon, 
and 
{rom 
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ſtem that time only damages to be recovered. 
Sunjnought v. Coufins. Barnes 456. | 

[f one tenant in common recovers in ejectment Tenants in come 
22ainſt another, he may have an action for the mon may hase 
neſne profits. 3 WI. 118. Geodtitle v. Tomb. 

The defendant cannot pay money into court in Cannot pay mo- 
in action for meſne profits. 2 Wilſ. 115. Be- nen into court. 
cauſe this is a treſpaſs for a tortious occupation, 

Hidfaft v. Morris. | : „ 

In an action for the meſne profits, brought pend- Aion for the 
ing a writ of error on the ejectment, plaintiff may meſve profits, 
proceed to aſcertain his damages, and to ſign his f . 
ſuͤgment; but Cur. will ſtay execution thereon, 
till the writ of error on the judgment be deter- 
mined. Harris v. Allen, Cooles Rep. 46. 8 | 

On motion in the treaſury, that defendant might Defendant held 
be held to bail upon affidavit in an action for meſne ©? wy __ 
profits, the judges ordered defendant /o;teram to 2 a Re | 
de held to bail for 500 J. but would not order the 
other defendants to be held to bail, they being only 
bis under tenants, Pract, Reg. C. P. 62. Dun- 
mb! v. Motteram. | wet 

In ejec ment, a writ of habeas corpus is the proper How to remove 
proce's to remove the plaint, (under which the de- a RE. 
ſendant muſt appear in this court, and enter into Mayor's court, 
the common rule, and plaintiff muſt declare de London. 

, and not a writ of certrorart, as in replevin, 

hereby, after the record removed, the parties are 
to proc:ed upon it, and not to begin de uu. 
Barnes 421. Highmore v. Barlow, Fitz, N. B. 
$57. letter L. = 
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Bankrupts. 


Bankrupts im- TF any bankrupt who ſhall have obtained hisce 
Priſoned after tificate, and ſuch certificate ſhall have been i 
certificate allow- Jowed and confirmed, ſhall be taken in execuin 
diſcharged, or detained in priſon, on account of any debts di 
or owing before he became bankrupt, by real 
that judgment was obtained before ſuch certificy 
was allowed and confirmed, it ſhall be lawful f 
any one or more of the judges of the court wherei 
judgment has been ſo obtained againſt ſuch bank 
rupt, on ſuch bankrupt's producing his certificate 
allowed and confirmed, to order uny ſheriff, &. 
who hath any ſuch bankrupt in cuſtody, to d eo: 

charge ſuch bankrupt out of cuſtody, without p 
ment of any fee or reward; and ſuch ſheriff, &c.i 
required to diſcharge ſuch bankrupt out of cuſtody 
and is indemnified from any action for an eſcape 
5 Geo, 2. c. 30. / 13. 7 
How todifcharge Lf the bankrupt is in cuſtody before his certi 
a bankrupt, cate is ſigned and afterwards allowed, apply vf 
judge, at his chambers, for a ſummons to f. 
cauſe why be ſhould not be diſcharged, be having iicertii 
tained his certificate; which upon producing, a 

an affidavit of the debt having accrued before bt 
came a bankrupt, and the ſame was obtained withi 
Fraud, the judge will grant an order upon t 
_ ſummons. Vide Aſhdowne v. Fiſher, bun 
| 6. | tuſto 
If verdict be , The debt aroſe before defendant became a 6: 
obtained for a rupt; but verdict was obtained and coſts taxed ft 
eee the commiſſion, though before certificate allowed 
and coſts are The bankrupt was taken in execution; motion! 
taxed after, vet diſcharge him. The court ſaid, the certificate el 
org tended to the coſts as well as the debt, Rl d 
eate, ſhall be ſolute. And though he had inſured in the lott 
diſcharged, court were alſo of opinion, that was not 84 
ing within the ſtatute, ſo as to deprive him 0 " 


intitl 


preſſ 
Wal 


Bankrupts. | 685 
mikcate, Lewis v. Piercy. 1 H. Black, Rep. 29. 

wp, 138. 1 Wilſ. 41. N | 
If defendant has obtained his certificate by If by fraud. 
aud, the court will not diſcharge him. Vincent v. 

ah. 2 H. Black. Rep. . 2 

The court will not diſcharge a bankrupt on a If commiſſion 
mon appearance, when the commiſſion appears _— fraudu- 
o have been groſsly fraudulent, v/z. the defendant — kg 
ved in Ruſſel Street, Bloomſbury, and the commiſ- | 

jon deſcribed him as of the pariſh of Saint Faith 

tte Virgin, in London, 2 Black. Rep. 725. Sowley | 

. Jones, © 

The bail, if the bankrupt has his certificate Bail, 

lowed, may apply to be exonerated by ſummons, 
bout rendering the principal, before return of 
ſecond ſei. fa, Barnes 104. Ray v. Huſſey. | 
But if the bankrupt be in cuſtody at the ſuit of Cannot be diſ- 
ie king, on an extent, he cannot be diſcharged 32 . 
berefrom. 1 Att. 220. — | 
Original action was brought in 1765, the bank- Allowance of a 
pt defendant's certificate ſigned in 1766. The baakropt's certi= 


. fi lati 
, /a. was returnable in Hilary term 1768; the ag por eras 


plaintiff 25th June 1767, proved his debt under charge the de- 
0 f tie commiſſion merely in order to diſſent from the Span w_ 
ing i eenifcate, but never received any part of his debt. jr mon 
6 ment on ſei. fa. againſt the bail, ſigned 4th 


fue 1768, Trin. T. In the next vacation bail 
drought error, which was nonproſſed in May 1769. 
Motion to ſet aſide the execution againſt the bail, 
ind why the bail ſhould not be diſcharged out of 
tultody. Court held, that the allowance of the cer- 
tlicate had no relation back; and till the certi- 
fete was allowed, it was nothing. That the 
plaintiff's proving his debt, with intent to obſtruct 
the certificate, did not preclude him from purſu- 
ing his legal remedies; and even had he received 
tis debt or part of it under the commiſſion, {till 
be might proceed to fix the bail, who would be 
titled to their remedy ſo far as they were op- 
Prlled by audita querela or motion. Rule diſcharged. 
aller v. Gibbet and another. 2 Black, Rep. 811. 
A. becomes 
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4.8 Bankrupts. 


Debt and coſts A. beeomes bail for B. on a promiſe of indem. 
ay _= Sena nity, The bail bond is aſſigned, and judgment had 
miſe of indemni- in an action thereon, againſt HJ. who brings error 
ty is not covered in the Exchequer. B. becomes a bankrupt, Judg- 
| 4 parc ment againſt A. in the Exchequer, who brings 
being paid till error in parliament, which is nonproſſed, and then 
after the bank- he pays debt and coſts. The damnification does 
9 not accrue til] that payment, and is not covered by 
the commiſſion and certificate; but an action lies 
for A. againſt B. the bankrupt, on his promiſe of 
indemnity, 2 Black, Rep. 794. Goddard v. Van. 
derheyden. | 246 | 
Bankrupt going An uncertificated bankrupt going beyond (ez, 
beyond ſea, re- and re'uſing to aſſiſt his aſſignees in getting in his 
| hy <> debts, is guilty of nonconfor mity, and cannet be d(- 
get in bis debts, charged under the inſolvent debtors af?. Ibid. 1108. 
pot intitled to be Norris v. Levy, It is his duty to attend the com. 
« 1; 9 der mifioncrs at all times, till his affairs are finiſhed, 
Act. or at Jeaſt to be amenable to their call. It is alſo 
bis duty to affiſt his aſſignees in diſcovering aud 
getting in his effects. A bankrupt who quits the 
kingdom before the ſettlement of his affairs, puts 
it out of his own power to conform to the bauk- 
rupt laws. De Grey, C. J. Ibid. | 
Creditor is intiſ= A creditor who obtains a verdiQ before the com- 
ted to prove his miſſion iſlued, is entitle} to prove his coſts as well 
colts after ver- : ; . 
diet uniec cm- 4S Ris debt, though judgment be nat ſigned till aiter 
miſſion, chongh the commiſſion iſſued. And having proved his debt, 
4 bby a „end otkerwie acted under the commiſſion, his 
zned ill at cr ; : F 
the commilin made his eleQion, and ſhall not on a ſubſequent 
iffucd, un fore en event, at the diſtance of a twelvemontl, 
deſert the commiſſion and come upon the bail by 
| ſurpriſe. lid. 1317. Ajlett v. Harford. 
Defendant pro- D-bt was brought on bond payable by in{tal- 
ducing his certi- ments, ſore of which were not payable till aiter 
e 406A the bankruptcy. Queſtion, Whether this be 3 _ 
. ory the diſcharged ty the certificate, ot not ? Atter the fi! 


ond tene for- default of payment, the bond is forfeited, and the 
f:ited betote | 


. 9 1 1. "IEEE. : it will not 
commimhon iſ- penalty is the debt in law, T he cou ä 


ail. 


ſued. | enter nicely into the matter of bail or no * 


rupte 
miſc 
prove 
tion. 
fanu 
ſued ; 
2 qua 
annuj 


1773 
ſeited 


after | 
w fe 
action 
rupte 
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Bankrupts. 


Rule for common appearance. Barnes 101. Knigbi 
v, Remy. | 

No debt can be barred but what was a debt con- 
trated with certainty before the af of bankruptcy, 


ror 

g- /i 13. Chilton v. I hiſſin. 

"gs An annuity bond, if forteited before the bank- 
den nptey, ſhould be valued and proved under the com- 
os mon. If not forfeited till after, it cannot be 
by proved ; and the obligor may be taken in execu- 
lies on on a judgment thereon. Bond given 18th 


January 1770; 18th March 1773, commiſſion iſ- 
ſued; 15th Fuly 177 3, the certificate was allowed; 
z quarter became due the 18th of April 1773; the 


1773; ſo that the bond, in fact, was never for- 
ſeited, 2 Black, Rep. 1106. Perkins v. Kempland, 

A bill of exchange drawn on and accepted by 4. 
but not due, nor paid, till after the drawer was de- 


ed, red a bankrupt, the defendant not diſcharged by 
alſo ie commiſſion of bankruptcy. 1bi4. 839, Young et 
and l. v. Hockley, | 

the devera] applications were made to a bankrupt 


zfter his bankruptcy ; he ſaid the plaintiff /hould be 
uw er, but that he would pay when he was able. An 
«tion was brought, plea non aſſumpſit; and bank- 


om- Tuptcy, verdict for plaintiff, Court held, that it 
well WW: conditional promiſe, and that plaintiff ought 
aiter r have ſhewn defendant was able to pay. Rule 
ſebt, cute. Besford v. Saunders, 2 H. Black. Rep. 


16, Cowp, Rep. 15 4. 


annuity was regularly paid to the 18th of January 
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Debt when act 
barred. 


Annuity bond, if 


forfeited betore 
bankruptcy. 


When he is not 
diſcharged on 
b 11 of exchange. 


When l able 


upon new pro- 
miſe, . 
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Proceedingsagain\tPrionet 


| . | 
' Caveat in theſe Tf any perſon is in cuſtody of the wardr, 
proceedings, Keeper of any other priſon, it will behove the pic 
tiſer to take care and obſerve the rules laid dow: b 
in the ſtriteſt manner, in proceeding againſt hin 
otherwiſe the leaſt lach in the world will dept 8 
his client of the cuſtody of the priſoner, as the li t 
pays the higheſt regard to the my of the ſubjec F 
and moſt likely may be of diſagreeable conſequent i 
to himſelf, ſince the courts have determined, d [ 
an attorney is liable to make ſatisfaction to his cli 5 
for neglecting to charge a priſoner in execution, thoug 1 
it appeared rather for want of judgment, than u 
| ligence, 2 Wilſ. 325. | þ 
How prifones Formerly when any defendant was detained of 
e eee, cuſtody by meſne proceſs of this court, if the plit or 
Mint formers” tiff did within tao terms after the arreſt cauſe i 
defendant to be brought up by habeas corpus, 2 — 
committed, ſo that he might declare againſt bin ul 
cuſtody of the warden, &c, the defendant might| " 
diſcharged out of cuſtody upon entering a comm! 15 
The preſent appearance; but now by Stat. 4 & 5 V. & 2 
| + Rage _ c. 21. /. 2. If any defendant be taken or charged ſk 
tions againſt CUu/iody, at the ſuit of any perſon, upon any uri | * 
priſoner. out of any of the courts at Weſtmioſter, and im pet 
| ſened for want of ſureties for appearance, the piam * 
in ſuch writ may, before the end of the next term . 
ſuch torit ſhall be returnable, declare againfl fac P * 
ſoner in the court where ſuch writ ſhall iſſu, 1 : 
_= the priſoner ſhall be taten and impriſond _- 
charged in cuſlody, and may cauſe a true copy 1 be ot 
livered to ſuch priſoner, or to the gabler or Keri 2 
whoſe cuſtody ſuch priſoner ſhall be or Tema"; " 
which declaration the ſaid priſoner ſhall apprar 1 Pp 
plead; and if fuch priſoner ſhall not appear and pt 50 
the plaintiff in ſuch caſe ſhall have judgment, 1 , x = 
manner as if the priſoner had appeared in ” 5 


Priſoners. 
eurt, and refuſed io anſwer or plead to ſuch declara- 
glowg is ON 21,1 oa god BUN vE ad 4M 10RD\12: 
That it ſhall and may be lawful for any perſon 
who ſhall have cauſe of action againſt any priſoner 
of the Fleet, after filing or entering a declaration, 
to deliver a copy to ſuch defendant in any «perſonal 
action, or to the turnkey or porter of the- Fleet pri- 
ſon; and after a rule given to plead, to be out in 
eight days at moſt after delivery of foch copy of 
the declaration, and affidavit made of ſuch” deli- 
very, to ſign judgment againſt ſuch defendant, as 
it he had been charged at the bar of the Common 
Pleas. 8 9 . 3· 4. 26. J. 13. 25 
Upon which ſtatute the following rules were 
That no copy of any declaration be delivered to 
any priſoner in cuſtody, before the day of the return 
of the proceis upon which the defendant Was taken 
or charged in cuſtody, Eeſ. 5 W. & HM. 
That no rule be given for the defendant in cuſ- 
tody, to appear and plead to any declaration againſt 
him, until an affidauit be filed with the proper ſe- 
cmdery, of the delivery of the copy of ſuch declaration, 
ond of the time when, and the perſon to whom the ſame 
cy was delivered, and a copy of the. ſaid: affidavit 
ſhall be produced & to the prothonotary before judg- 


I 
FEW LEW; 


®" 4 


per officer, that no appearance is entered with him. 

If declaration be not emered or left in the office, 
before the end of the next term after the writ or 
proceſs (by which the priſoner ſhall be taken or 
charged in cultody) be returnable, and affidavit 
made and filed in manner aforeſaid, before the end 
of twenty dnys next after ſuch term (Eaſter term ex- 


fener lhiall be diſcharged upon the entering of his 
"Ppearance, with the proper officer, by writ of /#- 
þrjedens made by bim according to the antient 
padtice of this court. Ny 

Motion to ſet aſide proceedings, becauſe the 
Widavit of the delivery of the declaration was not 


Yy fled 


ment ſigned, together with a certificate from the pro- 


(ted), ond within ten days after Eaſter term, the pri- 
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Copy of decla- 
ration delivered 
to priſoners, & 

aha affidavit 28 
made thereb'f, 
plaintiff to ſißr 
judgment. 
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No declaration to 
be delivered bee 
fore return of 
writ, 


No rule to ap- 
pear, &c. till af» 
ter aſfidavit 
filed, 


Now diſpenſed 
with, 


If declaration be 
not entered in 
the office, and 
affidavit made, 
cc. 5 


The affidavit not 
being filed, is no 
ground to ſet 
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690 ö Priſoners. 

afide proceed - filed within the time preſcribed 2 Cur. The de. 

ing:  fendant may be ſuperſedeable, but it is no ground 

| to ſet aſide the proceedings for irregularity. Pager 

| v. Haageluy. Trin. 32 Geo. 3. ie 
Gaoler not deli» If any gaoler or keeper of a priſon having te. p 
vering declara- ceived a copy of a declaration againſt any priſoner t 
Obs in his cuſtody, ſhall fuppreſs the ſame, and not deli- c| 
ver it forthwith to ſuch priſoner, an attachment i! 
mall be iſſued againſt him. E. 5 W. & M. if 
Defendant for- If any defendant hath or ſhall render him or if 
zeadering in diſ- herſelf, or be rendered to the Fleet priſon in di. ft 
bail before de. Charge of his or her bail, at the ſuit of any plaintiff, ot 
claration deli- where no further proceedings by declaration hae 
vered, to be de- been had againſt ſuch defendant” ſo rendered, before cu 
within wo ſuch render, unleſs the plaintiff ſhall declare againf + 
term. ſuch defendant within two terms after ſuch-render; : 
| ſuch. defendant may be diſcharged out of cuſtody, tio 
by ſuper ſedeat, to be allowed by one of the juſtices it 
of this court, if cauſe be not ſhewn to the contrary 11. 
by the plaintiff or his attorney, upon notice to ei- 4 
ther of them given by the defendant's attorney of me; 
agent, and affidavit made of ſuch notice, R. 5. Wl ©: 
. 1. . | * 8 

The term in which the writ is returnable, to be 


* accounted one of the two terms. 7 BT | 
Aſter render, io The defendant had put in ſpecial bail by attor- WW Con. 
de delivered to ney, and afterwards ſurrendered in diſcharge of by Wa % 
turnkey or bin- bail, declaration delivered to his attorney in time, WM De, 
1:3- but not to himſelf or the turnkey. Court ordered Bl lf 
ple Glavey v. Watts, 2 Blath, Ry: * 

Fugitives , A fugitive ſurrendering} himſelf to the Flzet un. | 
| der the inſolvent act, eannot be charged with ade. Mn N 

claration; for he is not a priſoner upon any pio. 

ces, but a mere volunteer. Smith v. Eylti. 2 Blah | 
Rep. dio; n nomolinat) 595 go 0 4. 
If defendant is ſerved with proceſs, or arceied i fath, 
when at large, and becomes à priſoner in the Flu aſt p 
before declaration, the declaration muſt be deli a the 
ro the turnkey, Barnes 39%. e 
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Prifonets. 


2 
. 
Fa 2 2 


am — 


. Ino ta declare if Defendant is already in the Cuſtody 1 
0 of the Watden, ats, of Plaintig. n 0 
ar | 


Make two copies of the declaration. on treble How to „ declare 
* penny ſtamped Papers. * ſame to the, prothono- *** h 
et taries office, pay . 4h entry 25. a count, the 
x; clerk will mark both copies; then deliver one of 
ant them to the turnkey, and at the ſame. ti time aſk him 
if the defendant is his priſoner at the. plaingff* uit; 
0 if be acknowledges ſame, make an affidavit of the 
hf. twice, and ſwear it before a judge, annexing the 
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iff, aber copy of the declaration ao. SY 
ave You need not alledge the defendant to be in 


era rs ned eg 


London, to wit, Richard Fenn, ; of. Linen The 3 of the 
merchant, was attached to anſwer John Denn in a dectaratienf if dy 
plea of treſpaſs on the caſe, and whereupon the ſaid Witinal. 

Join Denn, by S. U. his attorney, complains, For 
that whereas (as in other caſes). 

When the affidavit is ſworn, take it to the ſe- nn 
condaries office, and the ſecondary will (if i in time) 


ore cultody of the warden; the ſtat. 4 & 5 W. & M. i 

inf 4 21. J. 3. does not relate to this court. 1 
er; When the priſoner i is in the Flzet, the declara-· In Fleet tank de 1 
x, tion muſt be entered with the ptothonotaries be 75 Elven before = 1 I} 
ices WY de delivered to the defendant, Cooke's Rep Y e 144 
ay 114 1 e-Nll 1 | 


ttof- 

of hn eve a rule therean for the defendant to appear and 
time, plead; pay 35. 10d. 

dered lf be appears by an attofney, he muſt pay for tlie 


due dock; otherwiſe. if he appears in . 
ee 11. Everall v. Maſon. 


n un · | 
ahn Denn Plaintiff, 

yn ln the — Pleas. 4 7 > 2nd 

Black | Richard Fenn, Defendant, 


4.B, of, Er. Gentleman, maketh oath and The affidavits 
— That he did, on tde day of 
aer reer unto. G, B. one of the turnkeys 
Flu priſon, at the lodge of the ſaid priſon, 
ns copy of the declaration. hereunto annexed ; 
ad the ſaid turnkey then acknowledged to this de- 


yn ponent, 
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ponent, that the faid defendant,was at that time 3 


priſoner in the ſaic 
= the ſaid plaintiff.” _ as 

If a0 pla-. If thedefendant does not plead (e demand is ni: 
Jſ&y) within the time, fign judgment, and give notice 
of inquiry to the 5 or turnkey, and proceed 
againſt bim as in other caſes (excepting that he mu 
be proceeded againſt to final Judgment within thre 

terms). See after the rule. E. 8 Geo. 1. 
Demand of plea A demand of plea is neceſſary in cuſtody of the 
K. B. marſhal in K. B. 1 Term Rep. 591. | 
Rule to plead Burt if you forget to ſign your judgment os the 
may be given af- firſt rule given to plead, you may in the next term 
tes the firſt rule. give a freth rule (no demand is neceſſary), and for 
* want thereof ſign judgment, when the rule ex- 


| prilon of, the fee, at the fuitof 


: ires. 
While a treaty F Arreſt, October 1772, by tapas, returnable on 
— oot  anim. ; defendant that day committed to the Fl, 
obliged tode- On the 7th June following, plaintiffs declared 
Aare within the Motion for ſuper/edeas. Cauſe ſhewn was, a treaty 
emo terms. for an accommodation between plaintiffs and de- 
fendent, which commenced on 25th January, 28d 
continued and not ended until abbut the middle of 
£afler term laſt, to pay 157. down, and give a 
warrant of attorney for the reſidue, to which plain: 
tiffs agreed, defendant executed fame, and not be- 
ing able to pay the 15 J. plaintiffs delivered the 
bond and warrant up, and then delivered his declz 
ration the 7th Jane. Per curiam : It is for tit 
benefit of priſoners that plaintiffs will liſten to pro 
poſals of accommodation; but no plaintiff wou'd 
liſten to ſach propoſals, if-priſoners ſhould theredy 
become fuperſedeable ; the defendant hath been 
the occaſion of the delay, and therefore diſchait 
the rule. Malter v. Stewart, 3 Will. 455. 


Charge th Execution in the Fleet. 


Muſt be charged After final judgment ſigned, the priſoner muſt be 


in execution charged in execution, within two terms nyt 4 
within two : 


terms, ſuch judgment had and obtained, ** the lein in u, 
, ; 66 juag ni. « 


Iriſoners. | 693 my 
©: 3-1. 33+ ' : | * wy 
« judgment is ſigned to be accounted one of the two 5 
« terms.” R. E. 8 Ges. 1. Except defendant wel 
ie et JZ 111 
f Make out a writ of habeas corpus ad ſatiifacien- How to-cbarge a Te 
dum upon A 55. ſtamped parchment, pay ſigning by ee eee in, 
ſe the prothonotaries 15. 4 4. ſeal 74. judge's alloca- Pleet, wide 088 
A tur 45, (which. muſt be obtained before it is ſeal - title hab. corputs [et 
ed ed); take it to the clerk of the papers at the Heer, e ml 
F four days before return, pay 95. 2 d.; it muſt be . 
ann,, Roo Fant we 118 
ceedings muſt be entered on the roll with final 1 
1 judgment z if not carried in, get Mr. Sherwood te 7:08 
take it to //e/lmin/ler ; if filed, go to the clerk of 1 
* the treaſury, Mr. Stubbs, pay 25. and deſite it may 1 
my de brought to the ſecondary; which being done, 3 
Go pay the warden's man 10s. 6 4. for bringing up . 
50 cefendant, crier 1s. ſecondary 10s. vix. 45. to "ns 
prothonotaries, and 6s. for himſelf. 1 
1 if he is returned with more cauſes than one, pay Fees on return. 1 
It, ſecondary 3s. each cauſe, 25, to prothonotary, and 13 
red, l 5, for himſelf, | i, | By, Ty . 4 1 WH | 
-aty A habeas corpus ad ſati;faciendum may iſſue to the Hab. corp. to _ 
"HM warden of the Flzet, or the keeper of any inferior ——— 1 
xd priſon of a liberty or franchiſe, returnable in court (hereon. 11 2 
"Wy at a day certain, and the number roll of the judg- PRES 
2 4 vent to be indorſed upon the writ by the attorney 7 
bein- who ſues it out; and ſuch writ ſhall be a good "LY 
45 cauſe of detainer. R. Mich. 16534. 1 
f a defendant be brought into court upon a ha- On fereral judg- 2807 
bras corpus ad ſatisfaciendum he is to be charged in M*%%, ſeparate \ Wh 
execution upon that judgment only on which the 5 Ut 
b. crp, iſſued; and if there be ſeveral judgments 5 125 
on which he is to he charged, there mult be a ha. ; 


Mig 2 fer. each cauſe, Barnes 223. Pettit 


tov ts charge e Priſoner in the Fleet by Way of new 
| etainer. LL | 
. It is ordered. That no copy of a declaration de- To detaln « pers 
ered at the Fleet priſon againſt any pri here, ſon ia the Fleet, 
og nit any priſoner erf i and bold him to 
8 | : FOULING CY. 2 5215 . 
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bail, affidavit 
muſt be made 
that the debt is 
10 I. or above, 
and the ſame in- 
dorſed by the 
prothonotary on 
the copy of the 
declaration, 
N. B. This affi- 
davit muft be 
ſworn before a 
judge if made in 
town, 


The plaintiff, at 
whoſe ſvit the 
priſoner was ar- 
reſted, need not 
make ſuch aſſi- 
davit. 

N. B. But two 
copies are to be 
made as before, 
and affidavit of 


Tf defendant in 
cuſtody on a 


K. B. proceſs, 


be committed to 
the Fleet before 
a declaration, 
how to proceed. 


Priſoners. 

ſhall be a ſufficient charge to hold ſuch priſoner to 
bail, or to retain ſuch priſoner in cuſtody for want 
of bail, unleſs an affidavit that the plaintiff”s cauſe if 
action amounts to ten pounds or upwards, be firſt mu, 
and filed in the proper prothonataries office, and an in- 
dirſement made by the ſaid prothonotary, er his depuy, 
upon ſuch copy of the declaration, ſignifying the ſum if 
money ſpecified ; for which ſum ſo indorſed, bail ſhall 
be required, and for no more. R. Hil. 8 Geo. 2, 

The declaration prothonotaries mark, muſt be 


delivered, and not the copy. Newhall v. Fang, 


Prat. Reg. 331. 1 

Two copies of declaration are prepared as before, 
and an affidavit muſt be made of the delivery of 
ſuch copy, and filed within twenty days as before, 
and proceed in the ſame manner as before ſtated, 


How if he is in Cuſtody on Proceſs iſſued out uf th 
King's Bench, and removes himſelf to the Fleet, 


If the defendant is arreſted by proceſs iſſuing 
out of the court of King's Bench, and in cuſtody for 
want of bail, removes himſelf by habeas corfus to 
the Fleet priſon, and the plaintiff charges him in 
the Fleet with a copy of the declaration, he is not 
obliged to make and annex an affidavit of the debt 
as by rule, E. 8 Geo. 2. is directed, in regard there 
was an affidavit of the debt when the plaintiff took 
out the proceſs upon which the defendant was ar- 
reſted ; but if the declaration comes in as 4 naw 
charge againſt a priſoner in cuſtody at the ſuit of 
another plaintiff, there the above rule muſt be ob- 
ſerved. Sampſon v. Warren. Prat. Reg. 330 

If a defendant in cuſtody on a King's Bench pro- 
ceſs be committed by this court, or a judge of this 
court, to the priſon of the Fleet, before a declaration 
delivered, the plaintiff cannot declare againſt him 


in the King's Bench, without removing him to the 


priſon of that court by habeas corpus ad reſponden- 
dum; but he may declare againſt him in thi 


court, in the ſame manner as if he was upon 2 
cel 


{6 out of this court, and proceed to final judg- 


ment; and for default of declaring, &c. in due 
time, this court may diſcharge the defendant out of 
cuſtody. Maddocl v. Fletcher. Barnes 384. 


But where a defendant is removed to the Fleet How 1 


ofter the declaration delivered, the action muſt pro- ration. 
ceed in that court wherein the plaintiff declares, 
and the defendant is to be ſuperſeded by that court 
for want of ſubſequent proſecution, though de» 
tained in the priſon of the other court. bid. 
The prothonotaries mark the declarations, and 
an affidavit muſt be made as before. VVV 
Where a defendant was ſerved with a copy of How to proceed 
proceſs, but before a declaration delivered, became ere —— 
z priſoner in the Fleet, and the plaintiff entered an ih à copy, and 
appearance for him purſuant to the ſtatute, and afterwards ren- 
left a declaration in the office, and gave him notice ders to the Fleet, 
of it, the court ſet aſide the proceedings, and held, 
that the declaration ought to have been delivered 
at the Feet. Pryme and others v. Moore. Barnes 
392. . | 
A priſoner in cuſtody on an attachment for a A priſoner on an 


contempt of the court, cannot be charged with a chment, cane 


; þ | t without 
declaration without leave of the court, But the judge's gina 


court gave leave to deliver a declaration de nous declared againft. 
againſt the defendant, Allgocd v. Howard, Cooke's 
Nep. 27. And the charging a defendant with a ca. 
ſe. whilſt in cuſtody of the ſheriff of Middleſex on 
an attachment for a contempt of this court, is irre- 
ular; therefore a judge's order is neceſſary. 
It was alſo held, that a perſon in priſon for fe- 17 for felony, 
lony, cannot be charged with a declaration with- | 
out leave of a judge, the attorney-general, or pro- 
per court, Ibid. 
But if he accepts the declaration, and ſuffers the 
Plaintiff to take judgment, he waives all advantage 
of the irregularity, and ſhall be bound by it. Pep- 
fer v. Bowden, Ibid. 31. 
If priſoner be taken upon an eſcape warrant, and If taken on an 
in cuſtody of the warden or other gaoler, he muſt «ſcape warranr, 
be declared againſt, before the end of the ſecond term ET | 
Yy4 | after terms, 
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If two be in the 
writ, and one 
arreſted, 


Tf in Newga“e, 
Loudgate, or any 
other county 
gaol, 


after his being ſo taken, otherwiſe he may be dil. 
charged; and the time of cetendant's 'recaption, or 
coming again into priſon, ſhall be looked upon 23 
the time of the tender. Barnes 38 2. Mabſen v. 
Butter. 4 %% 1 

Two defendants, one arreſted and in the Flu, 
proceſs of outlawry againſt the other, court will 
give plaintiff a reaſonable time to declare, that he 
may outlaw the abſconding defendant. I illiam 
v. Mainwaring. Barnes 401. 8 


2 proceed if the Defendant be in Cuſtdy in 


Newgate, Ludgate, or any other County Ga, at | 


the Suit of ſame R 


If the defendant be in cuſtody of any ſheriff, &. 
then make two copies of the declaration on treble 
penny ſtamped paper, one to deliver to the gaolet, 
turnkey, or priſoner, and annex the other to an aff- 
davit of ſuch delivery, which muſt be filed before 
the end of twenty days after the ſecond term with one 
of the ſecondaries (except after Eaſter term, and then 


in ten days), for no rule to plead can be given til 


Need not »lledge 
defendant to be 
in cuſtody, 


No rule to de- 
clate unleſs, &. 


Affidavit of deli- 
vet). 


affidavit is made and filed; take declaration to tbe 
prothonotaries office (pay for the entry 25. 4 
count), who will mark them: then leave one wiid 
the gaoler or turnkey of the priſon, at the ſame 
time aſking him, if the defendant be à priſoner at tht 
ſuil of the; plaintiff. .. 1 . 

In this court you need not alledge the defencant 
to be in cuſtody of the ſheriff, or in whoſe cuſ- 
tody. The Rat. 4 & 5 W. & AMA. ſet, 3. does not 
relate to this court, but to the King's Bench; and 
even there, where the proceeding is by original, the 
old form is adhered to. And neither court wil 
grant a rule for time to declare, Prat. Keg. 327, 
unleſs where others are joined, and they cannot be 
arreſted. Barn. 401. | | 

R. G. of, &c. maketh oath, That he did, on the 

day of inſtant, deliver a true cop) 


of the declaration hereunto annexed unto Mr, 0 


tari 
ants | 
Eda. 
th, 


| Priſoners. 697 


be gacler (or Mr. F. B. che turokey).of the gaol 
priſon of the county of O. And the ſaid gaoler . 
r turnkey), then ov ned the ſaid defendant abover 
ned to be a priſoner in the ſaid priſon, at the 

it of the ſaid plaintiff; and this deponent further 

th, That the ſaid defendant. was arreſted at the 

it of the plaintiff, by proceſs. iſſued out, of this 
burt, returnable before the delivery of the ſaid. de- 


laration. The | 1410) 
V. B. The latter part of this affidavit by the rule 
. 5 N. & M. does not ſeem to be neceſſary, _ 
Upon filing the affidavit and declaration annexed On filing affida- 
nh the ſecondary, he gives a rule to appear and Vit how to pre» 
lead; and if no appearance and plea, the protho- F 
aries clerk will ſign judgment (having filed war- 
Int; of attorney), without making any copy of the 
filavit of the delivery, or producing a certificate 
f 2ppearance not entered, that now being diſpenſed 
th, And N, B, No demand of plea is neceſſary 
painſt a priſoner in this court. Nor in K. B. 

Tirm Rep. 591. in this caſe,  _ | | | 
| has been held, That a. declaration againſt a Need not enter 
loner in a county gaol, need not be entered with thejdeclaration | 
prothonotaries before the delivery, but before it is 11 — * 
« with the ſecondary it miſi; which means any 
ne before rule to plead given. Strictland v. 
Wizſm, Croke's Rep. 114. Barnes 372. S. C. 

A priſoner may any time pending the action, May put in bail. 
kd before final judement ſigned, put in and juſtify | 
is ay then apply for a judge's order to be diſ- 
ar ged. ö 8 5 e ates 2 
lf he pleads, the iſſue is made up as in common Ie 
ples, and if he has pleaded in perſon, it is to be 

inered to the turnkey, or himſelf; he is not li- 

de to pay for the iſſue, if he pleads in perſon, but 
) attorney, it is otherwiſe, and the iſſue muſt 

117. to the attorney, ZEverall v. Maſon. 

17. 11. ; 
[f a verdit be for the plaintiff, tax the coſts, How to charge 
i (ue out a ca, ſa, as in other caſes, directed to ia execution ia à 
* lieriff jn whoſe cuſtody he is, if the venue be del. 
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under ſheri 


to pay the ſheriff, 


| thereon to the gaoler to detain him; then proce 


Declaration deli- 
vered before 


menſem Paſchz, 


or craſtinum 
animarum, and 
defendant does 
not appear, judg- 
meat, &c, 


Priſoners, 


laid in that county; if not, a ca. /a. into the cout 
where the venue is laid, and a feſtatum ca. fa. i 
the county where he is a priſoner ; get the ca. 2 
turned on of inuentus. Send the execution to f 

heriff, with directions to charge him in c 
tody. As this is material, you had better app 
his agent in town for this purpoſe, there being ſe 


How to detain Defendant with a new tim, 


This will be by making an affidavit of the & bigr 
and ſuing out a capias into the county where Met 
fendant is a priſoner: ſend the capias to the unde 
ſheriff, with inſtructions to make out his wa lead | 


to judgment and execution as before ftated, 
he is within all the rules with reſpect to his d 
charge. LL 3 


Within what Time Priſoners are to appear and pit 


If a copy of the declaration be delivered beſe 
menſem Paſche, or craſtinum animarum, and af 
vit thereof made and filed ; and the defendant do 
not enter his appearance with the proper off 
within ten days after Zafler or Michaelmas Term 
ſpectively, judgment may be entered againſt hi 
if rules have been given; but if he doth enter! 
appearance as aforeſaid, before the end of ten di 
after the term, he ſhall imparle vnto the next ten 
unleſs the action be in London or Midaltſer, u 
the defendant be in priſon within forty miles ( 
the city of London and Meſiminſter; then, thouy 


If th 
els ou 
biterin 


he doth appear before the expiration of ten ez 


after the end of the term, he /hall plead tus ks, 2 


| before the efſoign day of the next term; in delve; 


Decleration de · 
livered on or 
after menſem 


thereof, rules having been given, judgment way tan; 
entered againſt him as aforeſaid. Rule E. 5h 
If a copy of the declaration be delivered ou Minit 


after menſem Paſche in Eafter term, of & 3 
animarl 


Priſotiers. 
an in Michacimas term, or in Hilary or Tri- 
tems, and the plaintiff ſhall thereupon give 
a, les to appear and plead, if the defendant enter 
0 th: 2ppearance two days preceding the effoign day 


the next term, he ſhall imparle until the ſaid 


ine, judgment may be entered againſt him as 
oreſaid, | 

me writ be returnable in one term, and a 
wy of the declaration be delivered before the 
bien day of the next term, the plaintiff in ſuch 
e term may give rules to appear and plead ; and 
the defendant doth not enter his appearance, and 
lad by the time that the rules are out, judgment 
up be entered againſt him as aforeſaid, bid. 

A declaration delivered the laſt day but one in 
er term. Rule out two days before the eſſoign 
yof Trinity. Bond v. Pope. Barnes 224. | 
The plaintiff muſt proceed to final judgment 


nur, if declaration was delivered before, inclu- 
e; and to execution within two terms after 
ment, including the term in which judgment ſhall 
11 fened, or the defendant may be diſcharged. 
"HF . 8 Geo. 1. Vide rule at length after, 702. 


ter ö Priſoners are intitled to their Diſcharge for 
n 0a want of Declaration, 


lf the defendant be committed to priſon by pro- 
„ out of this court, or habeas corpus, the priſoner 


iles ( nering his appearance with the prothonotary in 
mw ae of a plaint, or in caſe of an attachment of 
n ice; or with the filacer, in caſe of other pro- 


cb, and giving rules to declare, the plaintiff not 
Waring before the end of the next term after the 
"anitment, the defendant in reference thereunto 
diſcharged of his impriſonment by ſuperſedes, 
1 the end of the next term, and liberty for the 

» ail to declare upon that appearance the next 
off Res term 


thin three terms after declaration delivered, or after. 


6599 
Paſche, &c, 
when to appear 
and plead, 


term ; but if he doth not appear within that 


Writ returnable 
one term, de- 
claration deli- 
vered before eſ- 
ſoign of next, 
may give rules to 


appear and plead 


if no plea, ſign 
judgment. 


Plaintiff muſt 

proceed to judg» 

ment within 

three terms after 
declaration deli- 
vered, 


Where upon a 
commitment of 
a priſoner, he 
may be diſ- 
charged by ſeper- 
ſedeas, &e. 
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Declaration to be 


entered before 
the end of the 
ſecond term, or 


elle a ſupe/ ſedeas. 


A defendant is 


not ſuperſedeable 


for want of de- 
c/aration, till 


the end of the 


term after that 
in which the 


proceſs is return- 


able (not that in 


which he is ar- 
teſted). 


delivered ag unſt 
a ptitoner as 
ſuch, after he 
has obtained a 
ſuperſedeas, it is 
irregular, but no 
advantage can 
be taken, ur leſs 
he apply in due 


ume. 


If declaration be 


dieb. Gebegan v. Flarbir, 1 H. Black. Ro. 1 


3 


writ or proceſs (by which the priſoner ſpall Je 1/1 


againſt defendant as a priſoner, and on judgm 


why ſuperſedcas ſhould not be ſet aſide.— lt 
peared he was ſup=rſeded 12th April, had notice 


not make application before the middle of Ul 


| Priſoners, 
term after that, at the fartheſt, R. M. 1050 


If the declaration be not entered or left ir 1 
office before the end of the next term, ae. 


or charged in cuſtody) be returnable, and an 72 
made and filed with the proper ſecondary, e th 4 be 
very of the copy of fuch declaration, and of ti; 1 5p 
when, and the perfin to whom, the ſame copy 19; 
livered, before the end of twenty days aſiir ub . 
( Eaſter term excepted, and within ten days after Eil ic 
term), the priſoner ſhall be diſcharged v4 
entering of his appearance with the prope: c%-: 
by writ of /uperſedeas made by him, accord 
the ancient practice of this court. R. E. ; i © 
& M. .. . e 1 
VN. B. The term in which the writ is ret 
able, is accounted as one of the terms. * 


Capias was taken out the iqth of May 1778, 
Eaſter term, returnable on the mortow of the f 
Trinity, and the defendant was arreſted the 28th 
May, five days before the end of Faſter term; t 
plaintiff did not declare in Trinity term, upon whit 
a ſuperſedeas was moved for in the treaſury chi 
ber ; the judges were of opinion, that the defen 
ant was not tuperſedeable till the end of the term off 
that in which the preceſs is returnable (nit after thi 
which the arreſt is made), 2 Black. Rep. 1242. 

After a ſuperſedeas obtained for want of dec 
ration, the ſame plaintiff delivered a declaraty 


by default, procceded to execute inquiry. Ri 


the interlocutoty judgment early in May, and 0 
month. Court held, he could not take advan 
of the irreguſarity, unleſs he applied in due tin * 
and here he had made an unneceſlary delay. 


2 Burr. 1048. i Term Rep. K. B. $91- 


* 


returt 


178, 

he H 
28th 

mit 
n whit 
ehr 

defend 
erm off 
7 that 
42. 

f decl 
clarati 
adgme 


. Ri 
1 


notice 


. . F 


: 7s ab + 2111 ; & $35 4fV7 
The old rule of once ſuperſedeable, always ſo, is Explanation of 
nfrued thus: If the nature of the charge con- the _ a+ why 
que the ſame, he is ſuperſedeable; but if that be arm —_— 10. 
tered, it is otherwiſe. Therefore if a priſoner be 
; cuſtody, and he be declared againſt, and for 
int of going to trial and judgment in due time, 
e becomes ſuperfedeable, if he do not take that 
Mantage in due time, he may be charged in exe- 
tion, Vide 1 Term Rep, K. B. 591. to this effect. 


How to diſcharge Defendant. | 


Get the clerk of the papers to give you a copy of How to dil | 
uſes, pay 35. 6d. ; take out a ſummons from a eee 
ulze to ſhew cauſe, “ why he ſhould not be ſuper- decheing. 

ſeded upon entering a common appearance for want 

i of declaring.” Serve a copy thereof on the 

laintiff's attorney: if he does not attend, take out 

ſecond and third; then make affidavit of ſuch ſer- 

ice on a treble 6 4. ſtampt paper, and ſwear the 

une before a judge; at the ſame time prepare and 

ngroſs. your ſuper ſedeas for the judge's fiat; then, 

pon receipt of the judge's order, enter an appear- 

Ince with the prothonotaries, pay 33. 10d.; no 

recipe requiſite ; figning ſaperſedeas with protho- 


potaries, 15. 4d.; ſeal 7 d.; leave it with the 
Warden of the Fleet, 3 


By rule E. 23 Geo. 3. Attendance upon a ſum- 
dons now is but one half hour, formerly an hour; 
but it muſt be an exact attendance, as the affidavit 
ates that you attended at fix till half paſt ſix, 

ra K. B. one hour. 

| the defendant be in a county gaol, get a certi- How to foper- 
cate from the gaoler of the cauſes, and an affidavit ſede 3 2 
1 having ſeen him ſign the ſame; then proceed by e ol of 
mmons as before. The firſt order if not con- declaration, 
ated to will be ni within e days, and after- | 
ads an abſolule one, pay ſummons 23.; order 

/, 25. ; order abſolute, 6s. ; then iſſue a writ of 


Jedes, which the filacer ſigns, pay him 25s. 6d. 


ts 74.; be files the judge's order, and then leave 
GS the 
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Priſoner to be 
diſcharged if the 
plaintiff proceed 
not to judgment 
io three terms 
after declaration 
delivered: 


and baving ob- 
tained ſuch judg- 
ment, to charge 
the defendant in 
execution in two 
terms unleſs 


tauſe. 


enſuing upon judgment already had; then ſuch ce 
cout of cuſtody where he ſhall be detained, by /s 


this court, if cauſe ſhall not be ſhewn by the plan 
tiff or his attorney, why ſuch plaintiff had not pr 


I pls iatiq does 


not declare, 
where defendant 
renders himſelf 
in diſcharge of 
His bail in two 
terms; 


or not proceed 
to judgment in 
three terns, 


againſt any defendant, a priſoner as aforeſaid, an 


Priſoners, 
the ſame with the ſheriff in whoſe cuſtody defend 
ant is, who grants his warrant of diſcharge, 
When intithd for want of proceeding to Judgment. at in 

| Execution. 2 

It is ordered, That if any plaintiff ſhall dec 
againſt any defendant in cuſtody of the warden 
the Peet priſon, or of any ſheriff or other office 
by virtue of any proceſs of this court ; and ſhall 
not further proceed to judgment within three te 
after ſuch declaration delivered, incluſive of the in Gu. 
in which. the declaration fhall be delivered, the de 
fendant having appeared : or if any plaintiff having 
obtained judgment in this court, in any adio 


ſhall not charge ſuch defendant ſo remaining a pig... 
ſoner in execution upon the judgment ſo obtainet 
within two terms next after ſuch judgment, ſo had a 
obtained, including the term in which the ſaid jug ber 
ment ſhall be ſigned; or within two terms now nex I 


fendant ſo remaining in priſon, may be diſchagr 


Per ſedeas, to be allowed by one of the juſtices e 


ceeded before that time to judgment and execuiio 
as aforeſaid, upon notice to either of them. RB 
Tan LT 41 | 7 

And if any defendant hath, or ſhall, render Wd Wt 
or herſelf, or be rendered to the let priſon, in dif 
charge of his bail, at the ſuit of any plaint 
where no further proceedings by declaration ae 
been had againſt ſuch defendant ſo rendered, ber ; 
ſuch render, unleſs the plaintiff ſtall declare g 
ſuch defendant within two terms after fuch rerde ' | 
and where any declaration hath been 0 1 e 
againſt ſuch priſoner ſo rendering him or beiſe + 
being rendered, or judgment has been bad 1e 
him or her before ſuch render, unleſs the _y 


Priſoners, mM 
bil proceed to judgment upon ſuch declaration and charge in 
vered within three terms after ſuch render (the <xecution withia 
indent having appeared), and charge ſuch defend- Ct 6 
tin execution within wo terms after ſuch judg+ ſoner may be 
nt obtained, ſuch defendant may be diſcharged diſcharged oa 
ut of cuſtody, by ſuperſedeas, to be allowed by one 
# the juſtices of this court, if cauſe ſhall not be 
enn to the contrary, as aforeſaid, by the plaintiff, 
his attorney, upon notice to them or either of 

Wi-m given by the defendant's attorney or agent, 
x oath made of ſuch notice given. R. E. 
„„ 7 | nm; 
per Cur. The three terms are always taken, in- 
five of the term whereof declaration is, and un- 
{ plaintiff proceeds to fign final judgment within - 
be third term, he is too late. Davis v. Hall. 
pins 279. . | : 
In old of a ſurrender after declaration, then Surrender. 
thin three terms after ſuch ſurrender, the term 
berein ſuch ſurrender was made being one. So S0 for want of 
i not getting a demurrer argued within the third argument on 


n. Barnes 383. Huggins v. Bambridge, demutrer. | 
Ordered, In all caſes where a priſoner in the tf priſoner diſ- 
h or other gaol or priſon, is diſcharged, or or- charged for 

kred to be diſcharged by ſuper/edeas for want of Hant of profece- 


; ; tion, be after - 
roſecution, and ſuch priſoner be afterwards ar- wards arrefted 


wed, or detained in cuſtody by action of debt 298 
Nat upon judgment obtained in the cauſe eee 

herein ſuch priſoner was ſo diſcharged, or or- ance ſhall be ac- 
red to be diſcharged, that a common appearance cepted. 
ul be accepted for the defendant in ſuch action 
(tht upon judgment. R. Hill. 8 Geo. 2. 
Ha priſoner brings error, or files a bill for an Deny by wit er 
Junction, the plaintiff is not bound to charge error. 
za m execution the ſecond term. Garratt v. 
odile, 2 Wilſ. 380. 3 
% Cur, The plaintiff ſhall have the whole, The whole term 
"hea day of the ſecond term after final judg- w charge. 

i W gned, to charge a priſoner in execution. 

antik 


ſha L 2 NE of 
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Rule explained, 


| laſt day of Trinity term, and charge the defenc 


Tf a writ be 
againſt huſband 
and wife, and 
wife be in cuſ- 
tody, ſhe ſhall 
not put in bail 
for her huſband, 


If plaintiffs be- 


come bankrupt, 
and the aſſignees 
make due dili- 
gence to charge 
defendant in ex- 
ecution, yet if 
defencant pre- 
vents it by plea, 
he ſhall not be 
ſuperſeded. : 


8 in Hilary term, becauſe the aſſig nees were intit 


1 Mod. 93. , 


Once diſcharged 
out of execution 
cannot be taken 
again, 


If render in 
Eaſler term, and 
declarst on filed 


5 Priſoners. 


in execution in Hilary term, which might by 


81:0 be Llilary preceding (although the bar 


If the declaration is delivered in Hilary t 
1793, the plaintiff mutt ſign final judgment t 


in execution the laſt day of AZichaelmas term, 

If a writ be ſued out againſt huſband and wi 
and the wife only be arreſted and detained in g 
tody, ſhe ſhall not be compelled to put in bail f 


her huſband, but may file common bail for heit » 
and have a ſuper/edeas for her diſcharge ; but if (iN. 
huſband only be arreſted, he ſhall put in bail um 
his wife as well as "himſelf. - But wher: thee u 
judgment and execution againſt both, ſh« ,; 
be diſcharged. Anon. 3 Will. 124. 3 
| Plaimiff proceeded to final judgment in * 
chaelmas term 1767; the plaintiffs became b nn 
rupts, between that and Hilary term, and the 15 
ſignees ſued a ſcire facias for execution upon 7 
judgment, returnable the fi:ft of Hilary ns 
The defendant pleaded a plea, which was held Met 
upon demurter, in the ſame term, and ther rad 


the deſendant prevented himſelf from being chay 


been done, if he had not pleaded. - Now upon n 
tion for a ſuper ſedeas, the court held, that the bat 
rupts could not charge the defendant in extcu 


to the benefit of the judgment; therefore the n 
for the ſuper/edeas was diſcharged, the allgn 
having made due diligence, 2 Wilſ. 378. 5: h 
v. Mantel. | rue 

If a defendant has once been diſcharged olt 
execution on terms which have not been comp 
with, the plaintiff cannot reſort to the judy" 
again, or charge him in execution. J id. 4 9 
2482. Nor if he take freſh ſecurity, and tue 
out to be bad. 1 Term Rep. K. B. 557- 


Ho for want of proceeding io Judgment, ke. 


If he renders in Eafter term, and declatatet 


Priſoners. „„ 
ea his cauſe), yet he is not bound to ſign final of Hilary, when 
gwent till the laſt day of Trinity term, nor to f0 fign final 
woe him in execution till the laſt day of Mi- sent 
uelmas term. | OT „„ ( 

To proceed to diſcharge the priſoner for the not How to diſcharge 
weeding to judgment, or charging in execution in - e 
x time, apply, if the defendant is in cuſtody of cesdiag to 8 
ſheriff, to the gaoler, for a copy of his cauſes, ment and execus 
ke affidavit of his having ſigned the ſame, and dien. 

ear it before a commiſſioner 3 then take out a 

mmons before a judge to ſhew cauſe why he 

uld not be diſcharged, which ſerve on the plain- 

F's attorney, or agent; if he does not attend, 

ju will, upon the third ſummons, have an order 

courſe, on an affidavit of the ſervice, and due at- 

dance; but if he ſhould attend, and it is a 

ntry cauſe, at a diſtance, the firſt is an ordet 

, within a limited time, to the agent, to write 

his client, and then an order abſolute, if no 

uſe be ſhewn, The agents in town generally 

end the ſummons, and conſent to an order, unlefs 

uſe de ſhewn in a week, Sc. . | 

Upon the order in either caſe being made, you 

e out a writ of ſuper/edeas for h's diſcharge; 

ter appearance with the prothonotaries ; pay 

104, ſigning ſuperſedeas 15. 4d. ſeal 7d. and 

e it with the warden or ſheriff in whoſe cuſtody 

IS, | 8 

J. 6. of, Sc. gent. maketh oath, and ſaith, Affidavit of fer- 
dat he did, on the firſt day of July inſtant, ſerve wg e 
rue copy of the ſummons hereto annexed, on | 


d out Bl. H. J. who acts as attorney or agent for the 
co? WP "if in this cauſe, by leaving the ſame at the 
judge of the faid E. J. in Fleet-freet, with his 
yy " or ſervant there; and at the ſame time 


ved him the original ſummons. And this de- 
nt further ſaith, That he did on the ſecond By a new order 


Jh inſtant, ſerve Mr. H. J. with another *tendence on a 
ſummons only 


copy of the ſummons hereto annexed, by leav- half n ur is 
the ſame with the clerk or ſervant of the ſaid requiſite, but it 


atis baule aforeſaid, and hewed him the mot be xe? 
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original ſummons, And this deponent did, on 


May get conſent, 


Superſede:s on 
Entering a come 
mon appearance. 
To be ingroſſed 
on 28, 6d. 


ſtampt parch- 


ment, 


| pals on the caſe, upon promiſes, to the damzy 
the ſaid C. of 20. whereby 201. bail was dir 


| ſaid C. in the plea aforeſaid; We command 
that if the ſaid C. be detained in our priſon 
your cuſtody, by virtue of the ſaid writ, and 


Surerſedeas for 


want of plain- 


titf 's prece*ding 
to judgment 


aid original ſummons; and this deponent did: 
on the 2d day of Fuly inſtant, perſonally ſerve 


Priſoners. 


faid H. J. with a true copy of the ſummons her 
annexed, and at the ſame time ſhewed him the 


ſecond, third, and fourth days of Juh inf 
attend the ſaid ſummons at the chambers of the 
nourable Mr, Juſtice Gould, in Serjeant's Inn,C 
cery Lane, London, on each of thoſe days, i 
eleven of the clock in the forenoon until half 
hour paſt eleven; but that neither the plai 
himſelf, nor his attorney, nor any other perſon 
perſons, on their, or either of their behalf, atten 
the ſaid ſummons on the ſaid ſeveral days, to 
knowledge or belief of this deponent. 
The agents ſave this affidavit, and the f 
ſummonſes, by attending the ſummons.— MI 
the order is made, then make out a ſuperſedes 
follows: | | 
George the Third, &c, To the ſheriff of 
greeting: Whereas A, B. is detained in our pi 
under your cuſtody, by virtue of our writ of cy 
iſſued out of our court, before our juſtices at # 
minſter, returnable on, &c. to anſwer C. D. 
plea of treſpaſs, and alſo in a certain plea of t 


to be taken: but becauſe it ſufficiently appeat 
our ſaid juſtices at Veſi minſter, that the (id 4. 
appeared, by W. R. his attorney, to anſwer 


no other cauſe, that you will ſuffer him to g? 
large as you will anſwer the contrary at yorr 
Witneſs Sir James Eyre, Knight, at fm" 
the 19th day of Fane, in the 33d year of 
rcign, | 
George the Third, &c,' To the ſherif df 
greeting: Whereas A. B. is detained in you! 
tody, by virtue of our writ of capiai, m—_ 


Priſoners. 707 
re our juſtices at Weſiminſſer, & c. (the return) within three 
paſt, to anſwer C. D. in a plea of treſpaſs, and ae 
bin a certain plea of debt upon demand, for ee 
I And whereas the ſaid 4, afterwards (that is 
0) on the day of laſt, paſt, was 
aged with a declaration at the ſuit of the ſaid C. 
the plea aforeſaid; but becauſe it appeareth to 
juſtices at Noflminſter, that the ſaid A. hath 
eared in our court of Common Pleas, to anſwer 

aid C. in the plea aforeſaid; and that the 
C. hath not proceeded to judgment againſt the 
| 4, within three terms after the delivery of the | 
| declaration, as required by the rules of our ſaid | . 
m: We command you, that if the ſaid A. be 
ined in our priſon under your cuſtody, for the 
je aforeſaid, and no other, you permit him to 
at large, as you will anſwer the contrary at your 
l. Witneſs, Sc. | | | 
Gurge the Third, &c, To the warden of our superſedess fur 
on of the Fleet, greeting: Whereas MH. D. on vot charging the 

day of 1793, rendered herſelf {{endantin 
pur (aid priſon of the Fleet, before the honour- two terms. 
Mr, Juſtice Gould, one of our juſtices of our - 
t of the Bench, in diſcharge of her bail, at the 

of U. R. and H. C. for 40 .; and becauſe 
lad J. and H. have not proceeded to charge 
ſud M. in execution within two terms next after 
{ment obtained, according to the rules of our ſaid 
tof the Bench ;'We therefore command you, 
ti the ſaid AA. be detained in your cuſtody, for 


and f and no other cauſe, that then you ſuffer her to 

Con u berge, as you will anſwer the contrary at your 

t, anl WW. Witneſs, c. TTY 25 1 
to g enge the Third, &c, to the ſheriffs of London, Superſedess on 


ns: Whereas C. R. is detained in our priſon putins in goed 
' your cuſtody, by virtue of our writ return= 
before our juſtices at 1/e/?minfler, on, Qc. 
earn), to anſwer J. M. in a plea of treſpaſs, 


riff of alo in a plea of treſpaſs on the caſe, to the da- 
your de of the ſaid J. of 1001, 3 and becauſe it ſuffici- 
return! iPpcars to our ſaid juſtices at Veſimi aſter. 


2 2 2 that 
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When he may be 
taken in execu» 
tion after ſuper- 
ſedeas, and when 


dot. 


Cannot detain in 
an action on 


gudgment. 


The king may 
chuſe his own 
priſon again 


the ſubjects» 


in an action on the judgment. Child v. f 


Priſoners. 
that the ſaid C. hath appeared in our ſaid cor 
and found ſufficient bail to anſwer the ſaid J. ind 
plea aforeſaid ; therefore we command you, Th 
if the ſaid C. is detained in our ſaid priſon, un 
your cuſtody, by occaſion of the ſaid action, 
no other, then you permit him to go at large, 
you will anſwer the contrary at your peril, 
neſs, &c. 1 

If a defendant be diſcharged by ſuperſedes 
judgment, he is ſubje to be taken in executi 
but if he be ſuperſeded after judgment for war 
being charged in execution (within two terms a 
judgment obtained) his perſon cannot be after 
taken in execution in that action. J/right v, | 
well, Barnes 377. 


Cannot, inſtead of charging in execution, det 


Barnes 390. | | 

Defendant was brought into court by the ſhe 
of Middleſex, from Newgate, by ha, corp. ad ſat 
Plaintiff's counſel moved, that he might be ci 
at plaintiff's ſuit for 300/. and committed to 
Fleet. — The crown oppoſed this, as he 
charged for 30, ooo l. by proceſs out of the exc 
quer. Per Cur. The king and his people are 
The prerogative of the crown is incorporated 
the law of the land. Defendant is not intitk 
this ha. corp. The king has a right to ſue ins 
court he pleaſes, and to impriſon his debtor in 
gaol for the county or liberty where he is um 
The court have no diſcretionary power in 
caſe, Defendant remanded. Sanays v. . 
Barnes 388, 


[ 709 J 
Debtors in Execution, 


jw 1 be diſcharged out f Cuſtody on the 32 Geo, 2, 
c. 38. called the Lords Act. 


F any. perſon ſhall be charged in execution for Debtor charged 

2 ſum not exceeding 100/. and minded to de- in execution for 
up to his creditor, who ſhall ſo charge him, _— OT 

his eſtate and effects, towards ſatisfaction of the &c. 2 55 

t, ſuch priſoner before the end of the ft term 

ich ſhall be next after ſuch priſoner ſhall be charged may exhibit a 

xtcution by his creditor, to exhibit a petition to Petition to the 

court of law from whence the proceſs iſſued, OY 

n which any ſuch priſoner was or were taken 

| charged in execution as aforeſaid, or into the 

n where any ſuch priſoner ſhall be removed by 

v3 corpus, or ſhall be charged in cuſtody, and 

[remain in the priſon thereof, certifying the certifying there- 

e of his mpriſonment, ſetting forth not only a in, the cauſes of 


and true account of his real and perſonal eſtate, —_— e | 


b be, or any in truſt for him, is, was, or were in- ſchedule of his 
4 h af the time of his petitioning; and of all in- "cal and perio 

ate nee, F any there be, affefting any ſuch real or 2 gen 
nen Hate of the perſon ſo petitioning, but alſo a impriſonment. 
en Md true account of all the real and perſonal eftate 
tor A ary ſuch priſoner, or any perſon in truſt for 


SA or for his uſe, was or were intereſted in, or 


e Ihe 
ſat 
ch 
d to 
de 
ie exc 
e are 


4 er the time of bis firſt impriſonment, 


in poſſeſſion, reverſion, remainder, or ex- 
uy, to the beſt of his belief; and the ſecurities, 
votes, and books, relating thereto, with the 
i and places of abode of the witneſſes. And be- 
uy ſuch petition ſhall be received, every ſuch 
er ſhall give, or leave, or cauſe, &c. unto and 
| and every the creditors at whoſe ſuit he ſhall 
pe in execution, or his or her execu- 
c at his or their uſual place of abode, or to 
his attorney or agent laſt employed in any | 
SM 
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—— Debtors: 


ſuch action, in caſe any ſuch creditor cannot be ny! Ut 
Fourteen days but not otherwiſe, fourteen days at leaſt before 
previous notice | 833 . 
of loch intended ſuch petition ſhall be preſented and received, an 
petition tobe tice in writing, figned with the proper name ur ny 
given to the ere ſuch priſoner, importing therein, That ſuch | 


ditor or his at- 


torney; foner doth, er do intend, to petition the court fr 


whence the proceſs iſſued, upon which he ji 
charged in execution, or into the priſon to which 
ſuch pri ſoner ſhall have been removed by habeas c 
pus, or /hall fand charged in execution on any ju 
ment, recovered on any bill or declaration, filed ir 
livered in any ſuch court : And alfo ſetting for 
with a copy of à true. copy of the account or ſchedule, including 
the ſeheaule. the real and perſonal eflate of the perſon ar ju 
85 fo deſigning to petition, which he doth intend to del 
other than and except the neceſſary wearing c/f 
and bedding of the priſoner, and his, her, er thar 
mily, and the tools or inflruments of his trade or a 
ing, not exceeding 101, in the whole, 
Affidavit of the ' Affidavit of the due ſervice of ſuch notice to 
Jervice of ſuch left at the ſame time with the petition, and 
notice to be deli- | 3 
vered with the Openly, and a rule to be made upon receiving 
petition; anda petition, for bringing the priſoner into court, 
ruteto be male, ſummoning the creditor to appear perſonally, a 
: attorney, at ſome certain day to be ſpecified, 
| the creditor appearing or not, in perſon, or by 
Oh bring made torney, then upon affidavit of the due ſervice tht 
ct the ſervice of gf being made on him, her, or them, or his, ! 
the rule, the 5 2 : . his, her 
court to examine, Or their attorney, if any ſuch creditor, his, bei 
their executors or adminiſtrators cannot be 
with, ſuch court ſhall, in a ſummary way, en. 
into the matter of every ſuch petition, and 
what can, or ſhall be alledged on either ſide, for 
againſt the diſcharge of any. ſuch priſone!, | 
| ſhall ſo petition, and order an aſſignment of 
Creditor diſbe- fects. But if the creditor ſhew cauſe of eiſbe 
ket ns oe cath, {rg his oath, and deſire further time for info! 
1 85 tion, the court is to remand the priſoner back 4 
further day, and the creditor not appearing, be 
be diſcharged, unleſs the creditor inſiſt upon * 


tention, and covenant to allow bim 2. * 


Debtors. 


week, But upon failure at any time in the pay- 
ment thereof, the priſoner, upon application to the 
court, to be diſcharged, &. Where more credi- 
tors than one inſiſt on the priſoner's detention, 
they are to pay him each not exceeding 15s. 64. 
„„ | 

By far. 33 Geo. 3. c. 5. Perſons charged in ex- 
ecution for any ſum or ſums not exceeding three hun- 
id pounds, ſhall be intitled to the relief as by the 
xt of 32 Geo. 2. is granted, 

By ſeft. 2. Every perſon in execution for any 
ſum exceeding 1007, and not exceeding 3ool. 
ſhall be intitled to relief, notwithſtanding the time 
limited by ſaid act for ſuch perſon to apply, is or 
may be expired, provided ſuch application be made 
a any time before the end of Zaſter term next. 

That every creditor, his or their executor, c. and 
dt whoſe ſuit any debtor ſhall be charged in execu- 
lion, for any ſum not exceeding 3o017., ſhall have 
ſuch remedy by compelling ſuch debtor to deliver 
wp his or her eſtate and effects for the benefit of 
0 or her creditors, as is provided by 32 Geo. 2. 
a, 3. 5 

Where any debtor ſhall have neglected, or ſhall 
neplect to take the benefit of ſaid act, or of this act, 
within the time limited by either acts, and ſhall 
make it appear that ſuch negle& aroſe from igno- 
rance or miſtate, ſuch debtor ſhall be intitled to 
take the benefit of the ſaid act, or of this act, as if 
be or ſhe had taken ſame within time by ſaid acts 
b limited, ſect. 5. | El 
A priſoner in cuſtody on an attachment for non- 
Payment of money awarded, purſuant to rule of 
utt on bonds, and likewiſe for not paying colts 
laxed, after demand made, and alſo on an excommu- 
Kato capiendo, or other proceſs, for or grounded on 
de non-payment of coſts in any cauſe or proceed- 
u in any eccleſiaſtical court, are intitled to the 
nefit of this act, and ſubject to the ſame terms 
vun reſpect to priſoners for debt only, ſe. 4. 

224 | Creditor 


Perſons charged 
in execution for 
ſums not exceeds 
ing 3col. to be 
intitled to relief, 


Perſons now in 
execution for 
ſums exceeding 
100], and not ex- 
ceeding 300l. 


Debtors in exe= 
cution for ſums 
not exceeding 
zool. may be 
compelled to dee 
liver up their 
effects. 


Debtors who 
from ignorance 
have not taken 
benefit of 

32 Geo. 2, Of 
this act. 


Attachment or 
excommunicato ca- 


Piendo. 
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Interrogatories Creditor to file interrogatories for the examiny 


May be filed, 


The notice, 


Schedule, 


| adts, ſect. 5. Provided that this ſhall not extend u 
debts due to the crewn, ſect. O.; nor ſhall it aſſed 


"Debtors. 


tion of the priſoner before the taking the benefit of th 


any proceeding had under any commiſſion of ba- en 
rupt; nor to extend to Scotland; and to continue 
in force for five years, . 


In the Common Pleas. . 
Jebn Denn againſt Richard Fenn, 


John Denn, | | | | 
Take notice that I intend, after the expinatu eb 
of fourteen days from the date hereof (or ſo ſot 
after as I can be heard), to petition his majelt) 
court of Common Pleas at Meſiminſter, for ii: 
relief and benefit as I am intitled to, by vittue d 
an act of parliament made and paſſed in the thin Me 
ſecond year of the reign of his late majeſty kin tit 
George the ſecond, entitled, An act for the reli | 
of debtors with reſpect to the impriſonment of the 
perfons, &c.” and alſo of an act made and pal 
in the 33d year of the reign of his preſent mejch 
entitled. An act for the further relief of dilin 0] | 
&c.” and that 1 have no debts, eftates, or eee i 
whatſoever ; nor had I at the time of my fit in 


priſonment in this action, or at any time fir lly ; 
either in poſſeſſion, reverſion, remainder, ot er Tt 
pectancy (other than and except what is conti till 
in the ſchedule or inventory hereunder written), ad 


neceſſary wearing apparel] and bedding for c zel 


and family, and the tools or inſtruments of 8 rel 

trade or calling, not exceeding the ſum of 10. i” - 
value in the whole: as witneſs my hand this | 

day of 1 793. | | | title 

„ n 

A ſchedule or inventory of all the eſtate and Us 

which 1 R. F. a priſener in execution, in tht crc... 


of J B. Eſquire, ſveriff of the county of Berks, t e 
ſuit of J. D. or 1 — or — truſt fir! cept 


Was, er were poſſeſſed of, or entitled unto, at ah "y 


- 


Debtors. 713 
my firſt impriſonment, at the ſuit of the ſaid J. D. T 


its 

Fh any time ſince, either in poſſeſſion, reverſion, ra-. 
1d to cinder, or expectancy, other than and except the ne- 
ny wearing apparel and bedding of or for me or my 
an nil, and the tools or inſtruments of my trade or 


aling, not exceeding 10l. in value in the whole ; as 

rineſs my hand this day of 1793 
| R. F. 

Real eſtate.— I have none, either in poſſeſſion, re- 

verſion, remainder, or otherwiſe. 

Goods, One old chair; ſix pewter plates. 

Debts, —F. W. of Oxford, labourer, {2 0 0 

Witneſs F. G. | | .. 


ration 
) ſoon 
jelly 
[ (uch 
tue dl 
thirty 
y king 
e tele 


. the Right Honourable Sir James Eyre, Knight, 
Lord Chief Fuſtice of his Majeſty's Court of Com- 
mn Pleas at Weſtminſter, and the reſt of the Fuſ- 
tices of the ſame Court. 


The humble Petition of Richard Fenn, 


of thei 

| paſk | Sheweth, | 

najcl That your petitioner is a priſoner in his majeſty's Petition, 
doo in and for the county of B-r#s, in execution at 

eſſel e ſuit of Fohn Denn, for the ſum of 601. debt, and 

aut nz, damages, as by the certificate annexed more 

e fin ly appears. - | 


That your petitioner humbly apprehends he is 


or el | 
ntitled to the benefit of an act of parliament, made 


zNtalb 

en), Med paſſed in the 32d year of the reign of his late 
r 1 (P4jefty king George the ſecond, entitled, An act for 
of ef of debtors, with reſpect to the impriſonment of 
10], r perſont, &c. and alſo of an act made and paſſed 


i the 33d year of the reign of his preſent majeſty, 
ntitled, An act for the further relief of debtors, &c. 

That your petitioner hath not at the time of ex- 
iditing this his petition, nor had he at the time of 


$ 
21 


- 4 is firſt impriſonment in this action, or at any time 5 
0 1 . any debts, eſtates, or effects whatſoever, either 

* n reverſion, remainder, or expectancy (other than and 

ji . cept what is mentioned and contained in the ſchedule 


mvenlory hereto annexed), the neceſſary wearing - 
apparel 


714 b Debtors. 


apparel and bedding for himſelf and family, and le 


zools or inſtruments of his trade or calling, not exceid. 


| ang the ſum of ten pounds in value in the whoh, 


« Your petitioner being willing and defiroy 


& to conform himſelf to the direRion of 


« the ſaid ſeveral acts, moſt humbly 
% your Lordſhips, to grant a rule or 


of this honourable court, for the plaintif 


* to ſhew cauſe why he ſhould not b 


prays 
order 


e eil. 


&« charged purſuant to the ſaid adds, and a 
„in duty bound, your petitioner will ee 


F R. 


F. ” 


N. B. This petition Will ſerve for a priſoner in 


| cuſtody of the warden, | 
Affidavit to be F.G. of, &c. gentleman, maketh oath and 


ſaith, 


annexed, That he was preſent, and did ſee R. F. the abowe- 


Put the title of 


eee named defendant ſign his name, (or mark,) to the 
notice and ſchedule hereunto annexed, on the day 
of the date thereof, and alſo to a copy of the ſame; 


and that the name J. G. ſubſcribed as a w 


itnels 


thereto, is of the proper hand-writing of this depo- 


285 nent. 


Affdsvit of fer- A. B. of, Gc. maketh oath and faith, that be ibi 
vice of the no- deponent did, on the day of inſtant, 


tice and ſchedule, 


Put the title of ſerve the above-named plaintiff J. D. with a true 


| thecauſ, Copy of the notice (and ſchedule) hereunto ann 


exed, 


by delivering the ſame to E. the wife of the faid 
F. D. at his dwelling-houſe, or place of abode 


ſituate in in the county of 


If it is a country cauſe, or the defendant be in 
cuſtody of any other gaoler (except the warden), 
then there muſt be an affidavit of ſeeing the gaolt! 
ſign the certificate, which will be as follows, (and 


the affidavit of ſervice of the rule, as well a that 
of ſeeing the gaoler's certificate ſigned, may de 


included in one affidavit) : 


Affi lavit of J. F. of, &c. maketh oath and faith, That be 
| Grieg the gaoler did ſee J. D. the keeper of his majeſty's gao] 0f 


235 piriſon of, &c, ſign the certificate hereto annex 


and that the name 4. D. ſet and ſubſcribed at. 


t the 


us 
1 of 
rays 
der 
ntiff 
el 
id 25 
ever 


F. » 


et in 


aith, 
ove 
) the 
dj 
me; 
tnels 


lepo- 


e this 
tant, 
_ true 
exed, 
ſaid 
bode, 


be in 
den), 
zaclet 

(and 
; that 


ay be 


jat he 
0] Of 
exec, 
t the 

foot 
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foot of the ſaid certificate, is of the proper hand- 


writing of the ſaid A. D. 


7¹6 


The petition and affidavit are to be ingroſſed on How to proceed, 


paper without a ſtamp, and to be ſworn in town 


before a judge (pay nothing; in the country, to 


be ſworn before a commiſſioner : annex alſo a copy 
of the cauſe from the gaoler in the country (if in 
cuſtody of the warden, the clerk of the papers cer- 
ties), After affidavit ſworn, leave it at the ſe- 
condaries, who will give you a rule to bring up 
the defendant, and for the plaintiff to appear, pay 
25, 6d. ; ſerve a copy on the plaintiff, and alſo on 
the gaoler; make affidavit on plain paper, of ſuch 
ſervice, and at the ſame time of /hewing the original 
rule as follows : ; 5 

J. F. of, &c. gentleman, maketh oath and ſaith, Afdseit. 
That he this deponent, did on the day of 

laſt paſt, perſonally ſerve John Denn the 

above-named plaintiff with a true copy of the rule 
hereto annexed, and at the ſame time ſhewed to 
him the ſaid original rule. J. F. 


If this be to bring the priſoner to the aſſizes, the If at aſſiaes. 


zſidavit of the ſervice of the rule is produced 
there. | 


The defendant being an inſolvent debtor, was Cannot bring a 


brought into court a ſecond time, and plaintiff be- priſoner up more 


ing dead, his executors appeared and prayed fur- 
ther time to inquire into the truth of the defend- 
ant's diſcovery of her effects, but the court re- 
fuſed to enlarge the time, which is limited by the 
act, and diſcharged the priſoner, Luke v. Wallis. 
Barnes 370. 


Plaintiff's attorney appeared, and offered to ſian Plaintiff's attor- 
ney cannot ſign 


anote for 25, 4d, per week, to be allowed defend- 
ant in order to continue him in priſon in execution 
at the plaintiff's ſuit, held not ſufficient, Lid. 371. 
Harrington v. Elliatt. | | 


a notes 


All objections as to the inſufficiency of a pri- Ob je gion MA 
ſoner's ſchedule of his effects in point of form, are the ſchedule in 


g point of form 
to be made on the fiſt attendance ; the ſecond % be de che 


time fd ume. 


than twice. 
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Debtors. 
time the priſoner is brought up, the plaintiff mug 
be prepared to falſify the account piven by defend. 


ant of his effects, if he can; or he will be to late 


to object to the ſchedule in point of form, Ji. 


72. Fenner v. Swan. 


If plaintiff means to pay 25. 4 d. per week, note | 


| ſhould be on a 6. ſtamp. 


Kotez 


If plaintiff an- 
not attend, 


V. 


R. F. 


ſuit : as witneſs my hand this day of 
1793. 


1793 | 
Witneſs 7. Gf K. T. 


If the plaintiff cannot attend, he may ſign it, and 


his attorney may make affidavit of his having ſigned 
it in his preſence, and his witneſſing ſame, and if 


delivered at the time of his diſcharge, will do, But 
it muſt be delivered in court, and muſt be on ſtan 
paper. 8 


A. B. 25. 4d. per week, weekly, on 
Monday in every week, for ſo long time 
as he ſhall continue in priſon, in execution, at my 


7. Do 1. hereby promiſe to pay and allow to 


E 


pabeas Corpus. 


HERE are ſeveral writs of habeas corpus, tO Fabeas corpur; 
which the ſubject is entitled by common right, 
when he is deprived of his liberty, But the great 

and efficacious writ, in all manner of illegal con- 
finement, is that of an habeas corpus ad ſubjiciendum, 

directed to the perſon detaining another, and com- 

manding him to produce the body of the priſoner, 

with the day and cauſe of his caption and detention, ad 
faciendum ſubjiciendum, & recipiendum, to do, ſubmit 

to, and receive, whatſoever the judge or court, 

awarding ſuch writ, ſhall conſider in that behalf, 

State Trials, vol. 8. 142. 


nd To aſſert an abſolute exemption from impriſon- 
es ment in all caſes, is inconſiſtent with every idea of 
I if law and political ſociety, and, in the end, would 
a deſtroy all civil liberty, by rendering its protection 


impoſſible ; but the glory of the Engliſb law con- 
ſiſts in clearly defining the times, the cauſes, and 
extent, when, wherefore, and to what degree, the 
impriſonment of the ſubje& may be lawful, This 
it is which induces the abſolute neceſſity of expreſſ- 
Ing upon every commitment, the reaſon for which 
it is made; that the court upon an habeas corpus 
may examine into its validity; and according to the 
cucumſtance of the caſe may difcharge, admit to 
bail, or remand the priſoner. | 

No habeas corpus lies for an enemy, priſoner of 
war, however ill uſed or deceived. 2 Black, Rep. 
1324. the caſe of the three Spaniſh ſailors. 

Great delays were made in granting this writ, r Ig | 
becauſe the judges who had authority to iſſue it, 1 
pretended to have power either to grant or deny this writs 
itz not only that, but the party impriſoning, was at 
liderty to delay his obedience to the firſt writ, and 
might wait till a ſecond and third, called an alias 
| 20d plariet, were iſſued, before he produced the 

party; and many other yexatious ſhifts were 1 

| tiſe 


— 
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tiſed to detain priſoners in cuſtody, patticulaily 


ſtate priſoners. State Trials, vol. 7. 136, 
This oppreſſion gave birth to the famous habe 
corpus act, 31 Car. c. 2.3 which is frequently con. 
ſidered as another magna charta of the kingdom; 
and by conſequence has alſo, in ſubſequent times, 
Teduced the method of proceeding on theſe writs 
(though not within the reach of that /latute, but iſſuing 
merely at the common law) to the true ſtandard of 
law and liberty. 3 Black, Com. 135. 
Attachment for This ſtatute has remedied every inconvenience 
not obeying its the priſoner was ſubject to; for if not obeyed with- 
| in a reaſonable time, the officer or ſheriff is ſubje& 
to a large penalty, beſides an attachment for his 
contempt of the court from whence it iſſued, 
This court has à general juriſdiction to grant 
writs of habeas corpus in all caſes whatſoever, 


3 Wilſ. 172. Mood's caſe. 1 


How to remove the Body from the Cuſtody of the Sheriff, 
on a King's Bench Proceſs, to the Fleet Priſm, 


If the defendant be detained on a writ out of the 
King's Bench, and wiſhes to go to the Fleet priſon, 
he muſt get a creditor to iſſue a writ out of this 
court for 107. or upwards, to warrrant his going 
by habeas corpus; in that caſe an affidavit is made 
of the debt before the filacer, and a capias ſued out, 
and left, with the habeas corpus, at the fherift's 
office; which being returned, the ſheriff's officer 
takes the defendant to the chief juſtice's chambers, 
or in his abſence any other judge of this cout, 
| who will commit him. Barnes 20. 
If in an inferior If he is in cuſtody in an inferior juriſdiction, 2 
Juriſdiction. the ſheriff's court of London, &c. then he may be 
removed to the ſaid priſon, in the firſt inſtance by 
habcas corpus, becauſe that writ removes the action 
But if in cuſtody. with the body into this court. And if in cuſtody 
already, already upon a writ iſſued out of this court, an l, 
beas corpus may be ſued out in the firſt inſtance, and 


left with the ſheriff for his return; 3 
8 ring 
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brings up the defendant before the judge, as before, 
to be committed, 2 | | 

The habeas corpus is now printed on a 55. ſtamp, How to ſve out 
and may be had at the ſtationers in blank; but in babeas corpus. 
caſe it is not to be had, I ſhall here inſert the | 
form thereof, which is as follows: | 

George, &c. To the ſheriffs of London, greeting: Habeas 
We command you, that you have the body of C. D. 
detained in our priſon under your cuſtody, as it is 
ſaid under ſafe and ſecure conduct, together with 


corpus. 


ce the day and cauſe of his being taken and detained, 

b. by whatſoever name he ſhall be called in the ſame, No præcipe is 
& before Sir James Eyre, Knight, our chief juſtice neceſlary. 

Nig of the Bench, at his chambers, ſituate in Ser- 

jeant's Inn, Chancery Lane, immediately after the 

nt receipt of this our writ, to do and receive all and 

er, lingular thoſe things which our ſaid chief juſtice 


ſtall then and there conſider of him, in this behalf; 
and have there this writ, Witneſs Sir James Eyre, 
if, Knight, at Heſiminſter, the 6th day of Nevember, 
in the 34th year of our. reign. | 
| | F. K. Attorney. 


the | 

Mn, This you take to a judge, if in town, for him to 
bis ben; if not, the prothonotaries ſign ſame ; pay 
ing Judge's fee 4.5, and ſigning 15. 44. ſeal 74, Take 
ade the ſame to the ſecondaries office in London, Gro- 
nt, e', Alley, Poultry, where the action is, who will 


Fon return the ſame, If in Middleſex, take it to the 

cer beriff's office in Tooke's-court, Curſitor-Areet. | 
Though this writ is returnable before the chief Any jndge may 
— yet any other judge may commit the pri-. 

oner, | | 

When the ſheriff has returned the writ, an offi- How to proceed 


be err will take the priſoner to the judge's chambers ; ter return get 
5% get a tipitaff; and he will hes — the d 
don fendant; pay the officer 10s, 64. 
tody If the habeas corpus be in Middleſex or London, Fees for the 
a- pay the ſheriff 9s, 44. for the firſt action, 25. 44. ſheriſts. 
and ber every other, mittatis, 23. 4 d.; and if the de- N 
cer 5 | fendant # Til 


ks | Habeas Corpus; 


fendant is in Newgate, 25. 4d. for warrant to de. 


in 
liver. | 10 
Palace court, If it be from the palace court, pay 5s. for alloy. 9s 
ing, and 49. for the jurat. : : 5 
The above form will do for all counties, only EY 
direct it to the ſheriff, in whoſe cuſtody the defend. 5 
ö ant is. 25 roc 
Fees in the If you remove a perſon from the country, the 5. 
country. ſheriff is paid 15. per mile for bringing him to 2 


town, and the judge will not (it is ſaid) commit the 


b os A 
defendant, unleſs the ſum is paid. Cole's Ry, tryin 
4 110. Cope's caſe, But the officer muſt obey the quen 
| writ, though the priſoner refuſes to pay his fees, Tha 
for he has another remedy for them, 2 Str. $14, be; 
' Defendant not lf the defendant be returned in cuſtody, on 2 > 
to be diſcharged, habeas corpus, he is not to be diſcharged until he By 
fee. perfecs his bail, or obtains a ſuperſedeas from he oe 
1 Fleet. . ; to the 
| * 5 emo 
Hou to remove the Cauſe from the Inferior Courts: haben; 
Before I proceed to ſhew the mode how to fe- oh 
move the cauſe, it may be proper to ſtate the ſeveral . 
acts of parliament relating thereto; and firſt the lim: 
act 21 Fac. 1. c. 23. being an act to avoid vexi By 
' ious delays by the removal of frivolous cauſes, inal j 
No fuit ſhallbe which enacts, That where the judge of an inferior it in 
removed. unleſs court is an utter barriſter of three years ſtanding 2 * 
„ e eee the bar, no cauſe ſhell be removed from _— 2 
demurrer joined, habeas corpus or other writ, except it be rx 1 
| before iſſue or demurrer joined in the ſaid cauſe, f earch 
as the ſaid iſſue or demurrer be not joined within , ay 
ſix weeks next after the arreſt or appearance of the * 
cefendant to ſuch action. Sed?. 2. 3 ed - 
A ſuit once re- That no cauſe, if once remanded to the inferiof he def, 
manded, ſhall court by writ of procedendo, or otherwiſe, ſhall eve * 
. $i 8 afterwards be again removed. Sed. 3. ue och. 
288 180 And that no cauſe ſhall be removed at all, 1 j ions 
debt or damages laid in the declaration do n 98 

amount to the ſum of 5/, But an expedient hay 


ing 


ing been found out to elude the latter branch of the 
ſtatute, by procuring a nominal plaintiff to bring 
another action for 5 J. or upwards (and then by the 
courſe of the court the habeas corpus removed both 
actions together), it is therefore, by ſtatute 12 Geo. 1. 
6 20. / 3. enacted, That the inferior court may 
proceed in ſuch actions as are under the value of 
5. notwithſtanding other actions may be brought 
z2ainſt the ſaid defendant to a greater amount. 

And in order to prevent delays being made in Writ of habeas 
trying cauſes in inferior courts, which were fre- net not to be 
quently practiſed by the 43 EL. c. 5. it is enacted, e 1 
That ſuch writ of habeas corpus ſhall be delivered to ſworn. 
the judge before that the jury have appeared, and | 
one of them worn to try the cauſe. Sea. 2. 

By the 19 Geo. 3. c. 70. .. 6. it is enacted, That No cauſe under 
no cauſe, where the cauſe of action ſhall not amount 10ʃ. ny _ = 

to the ſum of 10/. or upwards, ſhall be removed or ae pr dee, 
removeable into any ſuperior court, by any writ of leſs bail be given 
taeas corpus, or otherwiſe, unleſs the defendant, for the debt, &c. 
who ſhall be deſirous of removing ſuch cauſe, ſhall 

enter into recognizance for the payment of the 

(ebt and coſts, in caſe judgment ſhall paſs againſt 

bim; as in ſe. 5. EY 

By ſe. 4. it is enacted, That in all caſes where If judgment be 
fn] judgment ſhall be obtained in any action or NY 3 
ut in any inferior court of record, it ſhall be law- nf tue er 
ul for any of his Majeſty's courts of record at ant cannot be 
//:/tminſer, upon affidavit made and filed therein, conc ap * 
{ ſuch judgment being obtained, and of diligent e 
arch and inquiry having been made after the per- 
on or perſons of the defendant or defendants, or 
e her, or their effects, and of execution having 
ved againſt the perſon or perſons, or effects of 
he defendant or defendants, are not to be found 
thin the juriſdiction of ſuch inferior courts, 
ieh affidavit may be made before a judge or com- 
oner authoriſed to take affidavits, and ſuch ſupe- 
"r courts to cauſe the record of the ſaid judgment 
de removed into ſuch ſuperior court, to iſſue 
"ts of execution thereupon to the ſheriff of any 

T8 © county, 


* 
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in the ſame manner as upon judgments obtained in 


Upon what con- 
ditions execu- 
tions ſhall be 
Nayed upon any 
writ of error, &c. 
for reverſing 


judgment given 


in an inferior 
court where the 
damages are un» 
der 10l. 


Habeas corpus 
- to remove the 
Cauls, 


Habeas Corpus. 


county, city, liberty, or place, againſt the perſon ot 
perſons, or effects of the defendant or defendant, 


the ſaid courts at JV2/?minſter ; and the ſherif 
upon every ſuch execution, ſhall, and he is hereh 


authoriſed to detain the defendant or defendants, 
until the ſum of 205. be paid to him, or ley the 
ſame out of the effects, according to the nature of F 
the execution, for the extraordinary coſts of the 
plaintiff or plaintiffs in the inferior court, ſubſe. 
quent to the ſaid judgment, and of the execution te 
in the ſuperior court, over and above the money 5 
for which ſuch execution ſhall be iſſued, 5 
That no execution ſhall be ſtayed or delayed 2 
upon or by any writ of error or ſuperſedeas there- fo 
on to be ſued, for the reverſing of any judgment 
given, or to be given, in any inferior court of - 1 
cord, where the damages are under 101. une W 
ſuch perſon or perſons, in whoſe name or name 5 
ſuch writ of error ſhall be brought, with two ſufj. (Let 
cient ſureties, ſuch as the court (wherein fa m. 
judgment is or ſhall be given) ſhall allow of, fhil {uf 
firſt before ſuch. ſtay made, or /uperſedeos to ill |; 
awarded, be bound unto the party for whom an debt 
ſuch judgment is or ſhall be given, by recognizanc i . 
to be acknowledged in the ſame court, in doubt 
the ſum adjudged, to be recovered by the {i 
former judgment, to proſecute the ſaid writ of en T 
with effect, and alſo to ſatisfy and pay (if the [a fr 
judgment be affirmed, or the ſaid writ of cnt. 
be nonproſſed) all and ſingular the debt, dame bal 
and coſts, adjudged or to be adjudged, and all o rm 
and damages to be awarded for the ſame delay term 
execution. Sect. 5, ; with 
 Geerps the Third, &c. To the ſheriffs of “ with, 
don, greeting : We command you, that you a (OF 
the body of C. D. detained in our priſon vn; 
your cuſtody, as it is ſaid, under ſafe and ſecure con, 
duct, together with the day and cauſe of bis Heer, 
taken and detained, by whatſoever name he - to the 
- iced, 


be called in the ſame, before Sir * 


fllg 
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Knight, our chief juſtice of the bench, at his 
chambers, fituate in Serjeant's Inn, Cbancery- lane, 
immediately after the receipt of this writ, to do 
and receive all and ſingular thoſe things which our 
ſaid chief juſtice ſhall then and there conſider of 
him in this behalfz and have there then this writ. 

Witneſs Sir James Eyre, Knight, at Veſiminſter, To bear tefte in 
the 19th day of June, in the 33d year of our reign, term. 

No præcipe neceſſary. WT 

To be taken to a judge if in town to ſign, if not 
to the prothonotaries office; pay judge's allocatur 
and ſigning 55. 4d. ſeal 7 d. take ſame to the office 
where the adion is entered, and if but one cauſe, 
and above 101. pay 45. 10d. for the allowance, 
fee to the judge 25. 44. | . 

If it be brought to remove a cauſe out of the in- How to proceed 
ferior court under 101. then bail muſt be put in, and _—_ 8 
two days notice excluſive given for their coming corpus, if under 
into the court below, and becoming bail for the 101. 
defendant, in order that the plaintiff's attorney 
may have an opportunity of inquiring into their 
ſufficiency ; and upon their entering into a recog- 
nizance, before the judge, for the payment of the 
debt and cofts, then the judge will order the allow- 

La ace of the writ. | 


Of Plaintiffs Proceedings. | 
The bail being allowed in the court below, the How to proceed 
frſt ſtep the plaintiff's attorney takes, is to apply After the allows. 
to 2 judge for a rule, for the defendant to put in dg 
bail on the habeas corpus within four days, if in 
tetm; if in vacation, ſix days; pay for the ſame in 
term 15. in vacation 25. ſerve defendant's attorney 
with a copy thereof, and if he does not put in bail 


of within the four or ſix days next after ſervice, nor take 
you 01 ut 2 ſummons for time to put in bail, (which he 
on ge do,) then the plaintiff is entitled to a proce- 


cure cos fend; on obtaining a certificate from each judge's 
Cerk, that no bail is filed, which is to be delivered 
0 the prothonotaries clerk, before the ſigning the 
":cedendo ; pay each certificate 44. | 
1Az How 
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| How to put in Bail. 


| | « 
How to proceed But if the defendant puts in his bail, then he i | 
for defendant. to apply to the ſheriff, &c, for a return of the ha- 

4 beas corpus, to annex to the bail - piece, as it may I 
appear what the cauſes are for which defendant is 
arreſted; This being done, go to Mr. Sherwod, 

who will fill up the bail-piece, and attend one of in 
the judges to put them in; pay judge 75. 64. in fo 
vacation, and 5s, in term, prothonotaries fees 25. ch 
Mr. Sherwood 33. 44. for his attendance. an 
25 hl ge 
| In the Common Pleas. 2 _ 
Micheelmas Term, in the 424th year of the reign of Te 
1 | King George the Third, 

Bail-piece, to London, ? Habeas corpus for Richard Roe, at the ſuit of Jubr | 

be ingroſſed on to wit, Dee, in a plea of treſpaſs on the caſe ; damage ] 

28. ſtampt parch- 40 J. oath for 201. 1 

ment. | The bail are, Jobn Denn, of Cheapfide, London, gentleman, g 0 

| and U 

T.G. Defendant's 2 Richard Fenn, of the ſame, gentleman, Jt 

Attorney, Each of the bail in 4o/. - | hj 

Taken, &c. ws wal 

+ if | N. B. If the defendant joins, then the bail are bound | feng 

« | 1 in the ſum ſworn to only, and deſendant in 40 
24 double the ſum, | 

Ng a — ther 

: | 0 . | : dail 

Recognizance of You John Denn and Richard Fenn are bail n tai 

bail, | Richard Roe, at the ſuit of John Doe, and acm: nota 


ledge to owe to the ſaid John Doe, the ſum of 40): will 
upon condition that the defendant do appear to a m form 
original, to be filed in the court of Common Plew If 
within two terms, and if he be condemned in the aclim Bl ſerve 
bie. ſhall pay the condemnation money, or render his 19 f 
a priſoner to the Fleet; and if 2 ſo to di, n proce: 
the bail ſeverally undertake to do it for him. M. 
N. EB. A memorandum or minute is to be fie bai, 


on a 25. 6d. ſtamp with the judge's or prothone “ 

tary's clerk, + | Ta 

If under 301, If the cauſe returned be under 10ʃ. then the re- Gefen 
| cognizance is taken for the debt and coſts, and a 
to tender. Vide Stat. 19 Geo. 3. c. 70. 1. 6, i Mend, 

When bail is put When the bail is put in, notice in writing 180 Fo 
rs 


8 be given to os plaintiff's * of — 
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and additions, the time when, and the judge be- 

fore whom the ſame is put in. R. Hil, 13 C 14 

Car, 2. N 


In the Common Pleas, ut OI St, 

John Doe againſt Richard Roe. 
Take notice, that ſpecial bail was this day put Notice of bail, 
in upon the habeas corpus iſſued in this cauſe, he- 
fore the Honourable Mr. Juſtice Gould, at his 
chambers, in Serjeant's Inn, Chancery-lane, London, 
and the names are John Denn of Gheapfide, London, 
gentleman, and Richard Fenn of the ſame, gentle- 
man, Dated, &c. . Yours, &c. 
To Mr. R. T. Attorney A. K. Attorney for the 
for the plaintiff, defendant. 


} 


If the plaintiff's attorney does not like the bail, If plaintiff does 
he ¶( inſlead of entering an exception) applies to the not like the bail 
julpe's clerk for a rule for better bail, which is re- Pane bow to 
turnable in four days next after ſervice, a copy of 
which is to be ſerved on the attorney for the de- 
ſendant: if the bail do not juſtify within the four 
dajs (provided there are four days in the term left) 
then you may apply to the judge before whom the 
bail are put in, for his certificate of their not 
having juſtified, pay 4d. take ſame to the protho- 
notaries with your writ of procedends (which you 
vill make out), and the clerk will ſign it; the 


form of which ſee hereafter. 
If there are not four days in term after rule If there are nos 
im A {*rved, then notice muſt be given to juſtify on the four days in term 
| firſt day of the next term; which being done, no TY 
procedendo can iſſue. _ | | | 
N, B. Plaintiff muſt take out his rule for better Rule for better 
bail, and ſerve ſame, within twenty days after ſuch bail within 20 
boo: taten. N. H. 1 3 14 Car. 2. _ 
| Take notice, that the bail already put in for the Notice of juftifi- 
the re-WWGrfendant in this cauſe, upon the writ of habeas cation. = 
nd nag , and of whom you have had notice, will, on 

| *nday next, juſtify themſelves in open court, as 
ng is Mod and ſufficient bail for the ſaid defendant. 


named ours, Ec. | 
| "2&3 This 
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Two days notice This notice muſt be given two days, excluſive of 
of juſtification. the day of juſtification, and defendant may add to 
the bail already put in, but care is to be taken to 
purſue the new rule in that caſe, of MH. 20 Gy, 3. 
p. 182. Make affidavit of the ſervice thereof, and 
ſpeak to Mr, Sherwood to get the bail- piece of the 
judge's clerk to take to eſiminſter; pay him his 
fee of 35. 4 d.; give brief to a ſerjeant 105, 64,; 
in the evening draw up rule for the allowance 
at the ſecondaries, and ſerve copy on plaintiff's 

attorney. 5 8 


Rules concerning Bail on Habeas Corpus, 


That in all cauſes of removal, be it by hab 
corpus, privilege, or certiorari, ſpecial bail ought to 
| be given. R. M. 1654. ſet. 12. 

Upon removal That in caſe of a removal out of an inferior 
out of an inferior court or reverſal, the new original to agree in the 
iy Gs nature of the action, the ſum in demand, and the 
the nature of the County, otherwiſe the bail not liable; but if the 
action. party will appear to ſuch varying original, to be 
If from courts of good as to the party; but if upon a cauſe removed 
towns, ke, the hy habeas corpus out of the courts of Canterbury, 
1 Southampton, Hull, Litchſteld, or Poole, if the aQion 
ty where the be tranſitory, it muſt be laid in the county of Kent, 
town licth. Southampton, York, Stafford, or Dorſet, where the 
town and county lieth, and the recognizances io 

be taken accordingly. R. M. 1654. / 12. 
That writs of habeas corpus, directed to the in- 
ferior courts of London, Weſtminſter, Scuthwark, 
and other courts within five miles of London, mij 
be returnable inimediate. R. M. 1654. J 10. And 
if the defcndint intendeth to be bailed, then upon, 
or within four days after allowance of the writ, tl! 
day of which allowance being indorſed by fuc 
officer as allows the ſame, on the back of the {ai 
| writ, notice is to be given in writing of the nant 
and additions of the bail, the time when, and tie 
judge before whem-the ſame is intended to be put in; 
the plaintiff er his attorney, or him that cauſed the 
| plaiat 


Bail on removal. 


Rule of Hi!. 13 
& 14 Car. 2. 
concerning bails 


on hab. torp. 


Notice of bail 
muſt be given. 


plail 
not! 
chie 
the 
oath 
take; 
bail 
put 
in tl 
proce, 
if del 
the a 
5 to 
taker 
bayir 
to be 


plaint to be entered; or if none can be found, then 
notice of the premiſes to be left in writing with the 
chief clerk of the inferior court, or his deputy, by 
the party that tenders the bail, or his attorney, and 
oath made thereof, otherwiſe the beil not to be 
taken, and a procedendo granted if defired, before 
bail excepted to: that if no bail in ſuch caſes 'be If no bail be put 
put in within eight days after habeas corpus allowed !* 5 on 
in thoſe courts, when it is returnable immediate, a os ee 
jracedendo may be granted by any judge of this court a procedendo 
if deſired, before bail taken 3 and if bail be taken in wey be granted, 
the abſence of the plaintiff, or his attorney, the ſame 
js to be taken de bene eſſe; and if no exception be 
taken within twenty days after the bail taken, notice 
having been given as aforeſaid, then the bail- piece 
to be delivered out to be filed. 4b:d. | 
That if bail upon a habeas. corpus be taken be- Bail on hab. 
fore a judge at his chambers, and not diſaſſented un- corp. to be filed 


, to, if not filed within four days after the twenty days, —— — 
5 2 procedendo may be granted upon certificate that 

is not filled; that in term time the plaintiff in 

d the inferior court may ſpeed the defendant, to put. 

in and file his bail by rules given in the bill of Rules may be 
— pleas; and if not filed according to the rules ry EIT 
by _ certificate thereof, a procedendo to be granted. 

he g | 


5 | That all writs of habeas corpus, returnable in 

court, be returnable at a day certain. R. Hil, 13 

& 14 Car. 2. | 

That upon bail taken of perſons in cuſtody, the Bail taken of 
Judge's clerk to deliver the bail to the prothono- 2328 in cuſ- 
try to be filed, if aſſented unto: and to that end e — 
the prothonotary's fees to be depoſited ; but the the bail- piece to 
Filoner not to be diſcharged until the bail be aſ- dhe frothono- 


lented unto, or over- ruled in open court. bid. oj 


ſuch 8 

cid That where a habeas corpus is returnable in court, Priſoner to be 
ms WY © br fo ncr be brought at the day limited. R. M. Þrovght up on 
%. / 10. | e 

n, 10 And where it is to have the body immediate, the if ret. imme · 


Rrilt is to return the writ the ſame day. Ibid. diate, 
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bail muſt in that caſe be put in for the whole 


Cannot nonpros. The defendant cannot nonpros the plaintiff for 


How to declare. 


When to plead, 


Defendant was 
arreſted, and be- 
fore removal of 
the plaint, mar- 
ried, and after - 
wards pleaded 
coverture, 


After interloco- 
gory judgment, 


Habeas Corpus, 
If there are more cauſes than one returned, 


Salk. 352. 


want of a declaration, he not being bound to fol- 


Of the Declaration. „ tre 


When bail is put in, the plaintiff may, if he 
means to follow the defendant, declare againſt hin 
de bene eſſe, or if juſtihed (in chief), and all the 84, 
proceedings are de novo, for the record is not te- 
moved on a habeas corpus, as it is on a certiorari, 
Salk. 352. But ſuch declaration is to be delivered 
within two terms. Barnes 90, Clarke v. Harbin, r 
In this court it has been held, that on a certiorari, oth, 
though parties were at iſſue in the court below, yet 
plaintiff muſt declare de novo, Barnes 345. Tur 
ner v. Bean. | 

The declaration is exactly in the fame form a 
others, therefore no need to inſert it here. 

I take it, that the defendant is to plead to the 
declaration within the ſame time as others ; but he 
is not in any caſe intitled to an imparlance, unlels n fim 
by ſpecial leave of the court, or judge, although im te 
declaration be delivered the laſt day of the term, 
1 Vilſ. 154. : 

Defendant, whilſt a feme ſole, was arreſted in the 
palace court, and a day or two after the arreft mar- 
ried, and then removed the plaint by habeas corps Purt v 
into this court, and pleaded her coverture in abate- | 
ment. Rule made abſolute to ſet aſide the ples ſl " 
upon hearing counſel on both ſides. Barnes 355 
Haddoct v. Howard. e 


Motion for a procedendo to Boſton Borough Court, 
Habeas corpus to remove the cauſe being brought, 
after interlocutory. judgment in the inferior cout: ll Ge, 
Cur. thought it too late after judgment, and made eting 
the rule for procedendo abſolute. Myaie v. hy 1 nded 


F +1 


tferio 


/ 


- 


Fred 
F urts, 


Habeas Corpus. 


0/7125 221. The contrary is the practice, and ſo 
jetermined in 2 Burr. 759. Cox v. Hart, The g 
iferior court allow it any time before jury fworn, 
id ſo there determined notwithſtanding. 21 Fac. 1. 


22. 5 $5 | 

1 in action be brought againſt a feme covert as a Cannot remove 
trader, ſuch action cannot be removed by habeas again a ſole 
yjus from the city court. 2 Black, Rep. 1060, der. 
je againſt Vaux and Wife, If it is, you may move 

"ra procedendo. Ibid. No cauſe was ſhewn againſt 

jotion for procedendo. 5 

Upon a habeas corpus to remove a cauſe out of an 17 the cauſe is 
ferior court, a procedendo ſhall be awarded, if it ooly maintain- 


RY ns | able in the court 
pears that the action is maintainable there only, p05 "> nat come 
arth, 75. | removed, 


If removed from Mayor's Court, London. 


Frequently plaintiffs in the mayor or ſheriff's If the aQion be 
uts, London, bring debt upon the cuſtom, in or- i» the counts of 
to ground an attachment, and after removal aud the 1 
e plaintiff cannot declare in ſuch action in the removed after an 
perior court, in debt, becauſe his debt may ariſe e es diſe 
imple contract; therefore, in order to enable py an bg oth 
im to declare in ſuch action, he muſt move the ation cannot be 
urt in term for a rule to ſhew cauſe why a proce- Tre 5 
4 ſhould not iſſue, unleſs the defendant will ac- CE TAY 
pt a declaration in caſe; and if the defendant 
ould not agree to accept ſuch declaration, the 
urt will grant a procedendo; if in vacation, it is 
ne by a judge's ſummons, _ ent! © 
if the defendant does not put in or juſtify his 
il in due time as before ſaid, . then iſſue the fol- 
ing writ of procedendo, after certificates obtained 
om each judge's clerk, | 


Perocedendo. a 
| Gorge the Third, &c. To the ſheriffs of Londons Writ of proce- 
ting: Although we lately by our writ com- dendo. 
nded you, that you ſhould have the body of 


\ detained in our priſon under your cuſtody, as 
| I 1 | it 


with the day and cauſe of his being taken and de. 


Bench aforeſaid, at Veſtminſier, We command 


to the contrary in anywiſe notwithſtanding, Wi 


If bail ſurren- 
der. 


Cannot ſurren- 
der if debt under 
101, 


. 


Hab. corp. ad 
teſtificandum, 


Pabeas' Corpus, 
it was ſaid, under ſafe and ſecure conduct, tovether hu: - 
| de of 

tained, by whatſoever name the ſaid C. D. mig 
be called in the ſame, before Sir James By, 
Knight, at his chambers in Serjeant's Inn, Chaney 
Lane, immediately after the receipt of that writ, y 
do and receive all and ſingular thoſe things which 
our ſaid chief juſtice ſhould then and there con. 
ſider of him in that behalf; yet for certain cauſe 
in this behalf ſpecially moving our juſtices of th 


It is 
ere | 
ratio! 
* 
Juog 
75 Qt 
n to { 
overe 
nmit 
re t9 
This 
ain, 
cutic 
A bal 
rcen 
ſon, 
day 
nt tc 
0 fu 


le of 


you, and every of you, that in all plaints and ſun 
againſt the ſaid C. D. at the ſuit of A. B. in ouf 
court, before you, or any of you, now depending 
undetermined, you proceed with what ſpeed you 
can, in ſuch manner, according to the law and cu. 
tom of our kingdom of England, as you ſhall ſe 
proper, our {aid writ to you firſt thereupon ditecte 


neſs Sir Fames Eyre, Knight, at We/tminſter, the 
6th day of November, in the 34th year of ou 


reign. | 
To be ingroſſed on a 25. 64, ſtampt parchment 
and to be ſigned by the prothonotaries; py 
15. 4d.; ſeal 7 d. allowing 6s. 10 d. attorney's it 
below, 3s. 44. : 
If the bail ſurrender the defendant, apply tor 
Sherwood for that purpoſe, who will attend vi 
the bail- piece before a judge, and get ſurrender 
made; pay him 5s. 4 4.; judge's fee in term 135 
in vacation 13s. ; and notice muſt be given of lu 
ſurrender, but no affidavit or exoneretar neceſlary. 1 
For directions in the inferior courts, vis # 


Inſtr, Cl. K. B. p. 624. 5 edit. 
Of the Writ of Ha, Corp. ad tefiificand. row 


This writ is iſſued where a witneſs is conſid 
in priſon, directed to the marſhal, ſheriff, C. 
order to bring him before the court where 
cauſe is to be tried, to give evidence on the pill 


the perſon who ſues it out. and is called an 4e 
| 5 cars 


b. rp. ad ſatisfa, in 


* caſe. 

= Gurge, Kc. To the 
elbe en of our priſon of 
oa Flut, greeting : We 
= nmand you, that you 


e before our juſtices 
Maſninſler, on MWed- 
day next after the 
row of All Souls, the 
ly of C. D. under ſafe 


* | ſecure conduct, de- 
= ned in our priſon un- 
” your cuſtody, as we 
wr informed, together 


ann with 


Mabeas Corpus. 


jus ad tft fcandum, the form of which, and the 
Peof obtaining it, ſee under title Subpena, p. 415. 


Ha. Corp. ad ſatisſaciendum. 


|t is alſo made uſe of by a plaintiff in this court, 
ere his priſoner has removed himſelf, after de- 
ation, to the King's Bench, to bring him into 
t, in order to charge him in execution upon 
judgment obtained, and it is called an habeas 
n ad ſatifaciendum, to ſatisfy or make ſatisfac- 
ato the plaintiff, the debt and damages by him 
overed; which being obeyed, the court will 
nit him again to the cuſtody of the warden, 
re to remain until he make ſatisfaction. 

This writ is always made returnable on a day 
ain, as the priſoner cannot be committed in 
cution but by the court, whilſt they are fitting. 
A habeas corpus ad ſatisfaciendum may iſſue to the 
den of the Fleet, or the keeper of any inferior 
ſon, of a liberty or franchiſe, returnable in court 
day certain; and the number- roll of the judg- 
nt to be indorfed upon the writ by the attorney 
bo ſues it out; and ſuch writ ſhall be a good 
le of detainer. R. Mich. 1654. 


73 


Hab corp. ad 
ſatisfaciendum. 


Returnable on 2 
day certain. 


May iſſue to the 
warden, Ke. 


Hab. corp. ad ſatisfa. in 


debt, 

George, &c. To the 
warden of our priſon of 
the Fleet, greeting: We 
command you, that you 


have before our juſtices 


at Wiſiminſler, on Med- 
neſday next after the 
morrow of All Souls, the 
body of C. D. under ſafe 
and ſecure conduct, de- 
tained in our priſon un- 


der your cuſtody, as we 


are informed, together 
with 
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Habeas Corpus. 


with the day and cauſe 
of his being taken and 
detained, by whatſoever 
name the ſaid C. D. is 
there known, to ſatisfy 
A. B. 251. for his da- 
mages, which he has 
ſuſtained, as well by not 
performing certain pro- 
miſes and undertakings 


called in the ſame, to 


court, before our juſtice 


with the day and cu 
of his being taken 2 
detained, by whatſoere 
name the ſaid C. D. 
tisfy A. B. as well a A! 
tain debt of 251, whid 
the ſaid A. B. in ov 


at YWe/lminſier, recovers It a 


ances 
0 TECC 


00r p 
1 

nereo 
2 to 
rieva 
ould 
jobt, 

hat 
ereat 
gin: 


hunle 


againſt the ſaid C. 0. 
alſo 10l. for his damage 
which he ſuſtained by 


lately made by the ſaid 
C. to the ſaid A. at West- 
minſter, in the county 
of Middleſex, as for his ſon of the detaining th 
coſts, | ſaid debt, as for his col 
and charges by him laid out, about his ſuit, in thy 
behalf whereof the ſaid C. is convicted; and fur 
ther to do and receive what our ſaid court f 
then and there conſider of him in this behalf; ani 
have there then this writ, Witneſs Sit James ly 
Knight, at Weſtminſter, the 19th day of Fur 
in the 33d year of our reign. Pay prothonot: 


ſigning 15. 4d., ſeal 7 d., at the Flet 9. 44 


ſecondary gs., tipſtaff 105. Gd. Ji . 
Noll tobe in You ſhould have the roll in court, and the [Th 
court, condary marks thereon the ha. corp. and comminal 


by the court, in the margin of the judgment. N. 
1654. {ed 10. „ 


F923 + 


Paupers. 


6 PAUPER, is a perſon ſaid to be, by the pegnition of, 
law, ſo poor and indigent in his circum- 

nces, that he cannot diſpend the uſual charges 
recover his right, either in /aw or equity. 

lt appears in very early times, viz. 1495, that Poor perſons 
or perſons having any claim to lands or other wt yg 
ht, were frequently obliged to drop the purſuit count of the ex- 
hereof in a court of [aww or equity, the expence be- pences, 

jg too great for them to bear: This being a great 

ievance to the ſubject, and in order that men 

ould not be ſtripped of their legal poſſeſſion and 

jebt, by the Stat. of 11 H. 7. c. 12. It is enacted, 

hat every poor perſon or perſons, which have, or Every poor per- 
ereafter ſhall have cauſe of action, Ec. ſhall have ſon ſhall ps 
'rinal writs, &c, nothing taking for the ſame, Fame 8850 
unſel, attornies, and all other officers requiſite 

d neceſſary for the ſpeed of the ſaid ſuits to be 

d and made, which ſhall do their duties, without 

ny reward for their counſels, help, and buſineſs in 

de ſame, | 85 

The courts of juſtice have fixed the ſum to be Not to be worth 
nder five pounds (except wearing apparel, and his $1. except, &c. 
t to the matter in queſtin), Lil. Prac. Reg, 

33 

Therefore, if the plaintiff is ſo poor as above How to ſue. 
ated, he mult petition to one of the judges of this | 

ourt to be admitted to ſue in forma pauperis ; and 

he has begun the ſuit, and not able to carry on 

ie ſame, yet he map, after petition, be admitted. 

ler. 306. 3 JYViIſ. 24. Ingroſs it on a treble 64. 

k2mpt paper, annex alſo the affidavit thereto on 

eble 6d. then take ſame to the judge's chambers, 

id atter oath is made thereof, the clerk will make 

ut an order thereon 3 pay him 25. 64, The form 
p the petition and affidavit ate as follow: 


In 
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If the action is 
not begun, then 
ſay, And your 
petitioner hath 
not as yet com · 
menced any ac- 
tion againſt him, 


A 
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r 1 
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To pay no fees. 


Paupers., 


| | A. B. lai 
In the Common Pleas, LN of tt 


C. D. defendant, 


To the Right Honourable Sir James Eyre, Ani 
Lord Chief Fuſftice of his Majeſty's Court of Ca 
mon Pleas. TE 


The humble Petition of A. B. om 


Sheaweth, | 
That the ſaid defendant is and ſtands juſtly i 
debted unto your petitioner in the ſum of 100. 
the work and labor of your petitioner, done { 
the ſaid defendant, at his requeſt ; and your pe 
tioner hath commenced an action againſt him i 
the ſame. 


That your petitioner finds himſelf unable | 2 
carry on the ſaid cauſe, on account of his extten "i 
poverty, as appears by the affidavit hereto a 15 


nexed. 
| & Your petitioner thereſg 
& moſt humbly prays jo 
& Lordſhip, that he may 


I humbly conceive that admitted in forma pant 


bly con g ein 
the ſaid petitioner hath 6 7;s to proſecute his (a ny e 
good cauſe of action a- „ action, and that C. J 5 


gainſt the above · ne med 3 i 
C. D. and humbly accept ſerjeant at law, may 
to be his counſel, * aſſigned to him 25 
Go Ws de counſel, and 4. G. h 
ec attorney, to proſecute 

« ſaid ſuit. 
% And your petiticne I 

& ever pray, &c. 


In the Common Pleas. A. B. agt. C. 

A. B. of, &c. yeoman, maketh oath and fiith 
That he is not worth five pcunds in all the wot! 
(ſave and except the matters in queſtion in tht 
cauſe, and alſo his wearing apparel). 

The pauper, upon the order being made, M1 
ſue out his writ without ſtamps, pay no fees ic - 


eref 
8 00 
mayh 
”= 
us lu 
C. 
may 
as U 
G. hi 
cute l 


ag h 


CD. 
* . 


e wot! 


in itt 


de, Mi 
s (0 40 


Paupers, 


'* the officers 3 no ſtamps are uſed for the record, 


ire, or hab, corp. nor do you pay for ſetting down 
he cauſe, or return of hab. corp. T4 | 
But if you recover a verdict, the officers take the 
ourt fees, and in them they include paſſing the 
ord, &c. if above five pounds, the pauper being 
y them deemed dives. The declaration is in the 
ommon form, to which you annex a copy of the 


xtition, order, and affidavit, and deliver to defend- 


nt's attorney. If the defendant brings error, you 
nuſt pay the clerk of the error his fees. 


He is not liable to pay the coſts for judgment, as 


n the caſe of a nonſuit, 3 Wilſ. 24. Blok v. Lee, 
or to pay the coſts before ne brings a new action, 


735 


Unleſs he reco- 
vers $51, or more. 
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Not for judg- 
ment, as in the 
caſe of a nonſuite 


fit does appear that he has not been vexatious, . 


5. 878. If he has been vexatious, as giving fix 
otices of trial, and not proceeding, the court will 
iſpauper him, but not make him pay coſts, 151d. 
wo . | 

But he is liable to pay coſts for not proceeding to 
al, and ſo for all defaults as an executor ſhould 
ay, Croke's Rep. 47. Walter v. Parker. 

A perſon admitted in forma pauperis, can only 
ue in that cauſe for which he is admitted, ſo that if 
any other cauſe ariſes, he muit be admitted again 
it novo, et fic toties quoties. Lil. Reg. 633. 

A pauper ſhall not pay coſts, though diſpau- 
ered; if taken in execution for coſts, he ſhall be 
charged upon motion. Fort, 320. 1 Roll. Rep. 
bl. 1 Sid, 261. 2 Dan. 224. : 

lt has been denied to a defendant to defend in 
eng pauperis, in this court, Barnes 328. for the 
ute extends to plaintiffs only. | 


May be diſpau- 
pered, if vexa- 
tious, 


* 


For not proceed - 
ing to trial. 


Can only ſue in 
tbat cauſe he is 
admitted, 


Denied to a des 
fe ndant. 
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Conſolidating of Actions, i - 

| | ſt 
| 3 F there be two or more actions brought upon tþ 

| . Ou” 1 ſame polity of aſſurance againſt the — 0 

| or two or more ejectments on the demiſe of | tc 

| ſame leſſor of the plaintiff for the ſame premiſa b 

| and they proceed ſeparate, the defendants ma; aj il 

| to the court by way of motion to conſolidate fuch $ 

| actions, Barnes 176. after plea pleaded; if in ten h 

| 1.3 time, it is a rule to ſhew cauſe ; if in vacation, by | 
| way of ſummons, before a judge; and upon ther 
| undertaking to be bound, and concluded, in all the 
| actions, by the fate of the verdict in the d 

4 brought againſt the firſt defendant, and to bring ny th 

1 Writ of error, the court will ftay all the po th 

= | ceedings in the laſt actions until further order; li 

| but all the rules muſt be paid for ſeparate, as all ab 

| the ſummonſes and orders thereon ; and if the wn. 24 
| dict turns in favour of plaintiff to the ſatisfactiu 

of the judge who tried the cauſe, the plaintiff mij pl, 

proceed to tax his coſts on that verdiR, and get the mi 

defendant's attorney to attend- the prothonotaries 20 

who will tax the coſts in the other actions, which be 

if complied with (as is uſual), and they are not pai cu 

with the debt, move the court on an affidavit df ſa 
the facts, for leave to enter up the judgment, ad 

take out execution thereon ; and that the proths- an 

notary may tax the coſts in all the cauſes, and fof Ca1 

the coſts of the application; one ſtamp for de pl 

affidavit is ſufficient, which the court will order fer 

after the coſts are taxed ; they are to be paid withe th 

in a limited time, if not, ſign the judgments uf up 

a double half-crown ſtamp, and take out executio lu 

thereon ; you pay for ſeparate rules, and ſerjeait? T 

| fees are not fixed, a 1. 

Two actions for Two actions for words, and two declaration; Jud 

words, the one jn the firſt cauſe the words were laid to be {po BW I 


32 = by the wife of Vincent, in the latter by Vincent = 


Conſolidating Actions. 


huſband and wife were one perſon in law in civil 
ſuits, and the huſband was liable to pay all the da- 
mages, both for his own and his wife's ſlander. Per 


by the huſband only ; and the declaration would be 


Swithin & ux. v. Vincent. 3 Wilſ. 227. Vide my 
hjtr, Clerk. K. B. 5 Ed. 632. 8 


Abatement by Death. 


The general rule to be obſerved in this caſe is, 
that where the death of any party happens, and yet 
the plea is in the ſame condition as if ſuch party were 
living, there ſuch death makes no alteration ot 
abatement of the writ. 10 Mod. 251. Gil. C. P. 
242, EB 

By the 8 & g V. 3. c. 11. ſeat. 6. If any 
plaintiff happen to die after an interlocutory judg- 
ment, and before final judgment obtained, the ſaid 
ation ſhall not abate therein, if ſuch aQion might 
be originally proſecuted, or maintained by the exe- 
cutors or adminiſtrators of ſuch defendant, and a 
Jare facias may be had thereon. NS 

That if there be two or more plaintiffs or defend- 
ants, and one or more of them ſhould die; if the 
cuſe of ſuch action ſhould ſurvive to the ſurviving 
plaintiff or plaintiffs, or againſt the ſurviving de- 
fendant or defendants, the writ or action ſhall not 
thereby be abated ; but ſuch death being ſuggeſted 
upon the record, the action ſhall proceed againſt 
loch defendant or defendants ſurviving, bid. 

By the fat, 17 Car. 2. c. 18. It is enaQted, 
Tha the death of either party between verdict and 
1udgment, ſhall not be alledged for error, ſo as 
2" be entered within two terms after ſuch 

ict, 


Ml 3B If 


ſelf, each containing ſix counts. Motion that theſe other again 
two actions might be reduced or conſolidated into mo only, cane 
one, becauſe both required the ſame pleas; that the 


- 
. 


dated. 


Cur. This cannot be done, for it would be error 
to join the wife in a declaration for words ſpoken 


ill either on demurrer or in arreft of judgment, 


The rule to be 
obſerved. 


If after interlo- 
cutory judgment 
plaintiff dies, 
executor may 


have ſci. fas 


Tf one plaintiff 
dies, ation may 
proceed, 


Death of either 
party between 
verdict and judge 
meat, not err» 
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| *yood againſt the 


738 Abatement. 
Death before af- If either party die before the aſſize, it is out of 
fe, ſuit 3 the ſtatute; but if after the aſſizes, though before 
nor. trial, it is no error; for the aſſizes is but one day 
in law, Salk. 8. pl. 21. 2 Ld. Raym. 1415, If after 
verdict, and before the day in bank, the plainiif 
dies, and the defendant ſigns judgment the ſecond 
term after the verdict, this is within the ſtatute, 
and the ſame as if he had entered judgment on the 
roll. Sid. 385. 1 HW ilſ. 302. Earl v. Brow, 
But there muſt be a ſci. fa. Ibid. 
Hectment An ejeAment againſt baron and feme, after ver. 


againſt baron and dict for the plaintiff, baron dies between the day 


feme, baron dies of xi/t prius and the day in bank z adjudged that the 


of nifi prius ard Writ ſhould ſtand good againſt the feme, becauſe i 
day in bank, it is js in the nature of a treſpaſs, and the feme is 
charged for her own act; and the action ſurvive 

againſt her; ſo if the wife had died, the baron 
| ſhould have judgment entered againſt him, Cr, 
If feme takes Fac. 356. Cro, Car. 509. Rell. Rep. 14. Mr, 
5. 57g w_ 469. If a feme ſole plaintiff after verdict, and tt 
fore the tay in Jore the day in bark, take huſband, ſhe (hall har 
bank, the hall judgment, Cro. Car. 232, but a ſci, fa, mult be 


Have judgment, ſued out before execution. 
but a ſci. fa. muſt ; 


be ſued. 


feme, 


It pending en ar. If pending an argument on a ſpecial verdid, and 


eument, plain= the court takes time to conſider thereon, the plat 
yn N tiff dies; the judgment will be ordered to be en. 
| tered up as of the term in which judgmeut oft 
So if deſendant to have been ſigned, The like may be done il th 
* defendant dies. Yet his repreſentative mult {vt 
out a ſeire factas before he can have execution, 
and if execution is executed without it, it {hal 
ſet aſide, and the money levied returned, 1% 
302. Earl v. Brown. 
A feme ſole can- A feme ſole cannot abate her own writ by m. 
not by marriage riage, for this would be taking advantage of he 
abate her w:it, 
own act. 2 Roll, Rep. 53. | 
If ſhe be (ved, If a feme ſole be ſued, and after ſhe takes bah 
renee mw band, it is no abatement of the writ; for the plas 
DE ee tiff would be in a fine condition, if, after be bas 
arteſted a woman, ſhe ſhall be allowed to overthiof 
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Abatement. 


the proceedings by a ſubſequent marriage. Lord 
Raym. 1525. 2 Str. 811. 


The law abhors multiplicity of actions; and If the:e are two 
therefore whenever it appears upon record, that the ey anger oj 
plaintiff has ſued out two writs againſt the defend- of ation, the 


ant for the ſame thing, the ſecond writ ſhall abate: ſecond ſuit ſhall 


for if it were allowed that a man ſhould be twice *>*te+ 

arreſted, or twice attached by his goods for the 

lame thing, by the ſame reaſon he might ſuffer ad 

infinitum ; but then it muſt plainly appear to be for 

the ſame thing. Mad. 418. 539. 5 Co. 61. Vide 

my Inſir. K. B. 5 Ed. 633. 
lf action be brought in i 


tion on the return of the habeas corpus, the court 
will on affidavit grant a procedendo. 1 Salk, 8. 
did. 40, Cro. Car. 104. | 


Suggeſtion on Record, 


London, (ſſ.) C. D. late of, &c. merchant, was Svgzeſtion on 


attached to anſwer A. B. and Z. F. of a plea of oY e ere. 


treſpaſs on the caſez and thereupon the ſaid A. B. one of the plain» 
by 8. U, his attorney, comes, and the ſaid E. F. tifts after wit | 


cometh not; and the ſaid A. B. gives the court ſore whe 
here to underſtand, and be informed, that after the 
iſlving the original writ, and before the return 
thereof, and before this day, to wit, on the | 
day of 1793, at London aforeſaid, to wit, in 
the pariſh of St, Mary-le- Bow, in the ward of Cheap, 
the ſaid E. F. died, and the ſaid A. B. ſurvived 
him, which the ſaid C. D. doth not deny; and 
thereupon the ſaid A. B. by his attorney aforeſaid, 
complains, For that whereas, the ſaid C. D. on the 
Z in the year of our Lord 
1732, to wit, at London, Sc. was indebted to the 
lad A, B. and the ſaid E. F. his partner, in 20/. 
of '2ful money, Cc. for divers goods, wares, and 
| | 3 B 2 merchan- 


nferior court againſt a Feme ſole re- 
feme ſole, and ſhe afterwards marries, and removes moves cauſe, how 
the cauſe, and plaintiff declares againſt her as a to proceed if ſhe 


becomes covert 
feme ſole, ſhe may plead coverture : but upon mo- : 
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740 | Suggeſtion. 


merchandizes, by the ſaid A. B. and E. F. in his 
life time before that time ſold, &c. 1 


Suggeftionof Go to the end of the iſſue. The ſame day is 
ys 3 ,one given to the parties aforeſaid here, &c, then (x, 
after iſſue joined, fore which day, to wit, on the day of 


in the year aforeſaid, at London aforeſaid, 
in, &c. the ſaid A. B. ſuggeſts to the court here, ac- 
cording to the form of the ſtatute in ſuch caſe 
made and provided, that the ſaid G. H. died, and 
the ſaid A, B. ſurvived him, which the ſaid defend. 
ant doth not deny: and the ſaid defendant by his 
ſaid attorney came; but the ſaid ſheriff did not ſend 
the ſaid writ, nor did he do any thing thereon, 
therefore, as before, it is commanded to the ſaid 
| ſheriff, that he cauſe to come before our ſaid Loc 
the King, here, on | | 
twelve, &c, by whom c. and vb 
| neither, &c. . 8 

Suxgeſtion of tbe To the end of the po/fea. And upon this the 
death of one of ſaid plaintiff ſays, that after the laſt continuanced 
after verdicf, the plea aforeſaid, to wit, on the day of 
| . inthe year aforeſaid, at, Cc. in the county 
aforeſaid, the ſaid C. died, and this is not denied; 
therefore let all farther proceedings againſt the ſad 
C. ceaſe; whereupon the ſaid plaintiff prays judg: 
ment againſt the ſaid F. for the damages, colts, and 
charges aforeſaid, by the jury aforeſaid, in form 
aforeſaid aſſeſſed, to be adjudged to him, c. iber: 

fore it is conſidered, &c, 
Aſter iſſue juin After iſſue joined, and before the day of ni rin 


ed, and before one of the defendants died, plaintiff ſued out 2 i 
2 os 3 fac, between him and the ſurviving defendant, 220 th 
. Jo . iQ for 
died. Plaintiff made the jurata agreeable thereto, Verdict ſp 
2.5 3 2s plaintiff; objected at the trial, that the death of ihe . 
1 ge. f(eceaſed defendant ought to have been ſuggeſted a 7 
ſiendant, and the record of niſi prius, and thereupon an aal 
e e u entered of a ven. fac. between plaintiff and the (ut ay 
el.. viving defendant, The point reſerved was 09 fe; 
argued, and thereupon the plaintiff now product th 
the roll in couit, wherein the ſugge/lion and aud 60 


of the ven. fac. as above were entered, which " 
coul 


or ſhall rent or keep any bop, ſhed, ſtall, or ſland, queſts in Londone 


Suggeſtion — 741 


court held to be ſufficient. No continuances are 
neceſſary to be inſerted in the record of niſi prius. 


Doe v. Far. Barnes 469. 1 Burr. 363. 


Sugge/tion on the London Aa. 


By 3 Jac. 1. c. 15. ſ. 4. If in any action of debt A creditor foing 
or action upon the caſe, upon an afſump/it for the in _— court 
recovery of any debt, to be ſued or proſecuted ar. are 
againſt any citizen and freeman of the city of Lon= . 
don, in any of the king's courts at /Yefiminſter or 
elſewhere, out of the court of Requeſts, it ſhall ap- 
pear to the judge where ſuch action ſhall be ſued 
or proſecuted, that the debt to be recovered by the 
plaintiff in ſuch action doth not amount to 40s. 
and the defendant in ſuch action ſhall duly prove, 
either by ſufficient teſtimony or his own oath, to be 
allowed by any judge or judges of the ſaid court, 
that at the time of the commencing ſuch action, ſuch do- 
ſendant was inhabiting and reſiding in the city of Lon- 
don, or the liberties there; that in ſuch caſe the 
ſaid judge ſhall not allow the plaintiff any coſts of 
ſuit, but ſhall award him to pay coſts to the de- 
fendants, | | 

By 14 Geo. 2. c. 10. It ſhall and may be lawful Debts not ex- 
to and for every citizen and freeman of the city of <<e9ing 40, to. 


Lindon, and every other perſon or perſons who do — . 


or ſeek a livelihood, in the ſaid city or liberties there- | 

of, which now have, or ſhall hereafter have any 

cebts owing, not exceeding 40s. by any perſons 
whatſoever, inhabiting, or ſeeking a livelihood, within 

the ſaid city or liberties thereof, during their re- 

ſpective inhabiting within the ſaid city, &c. or ſeeking 

a livelihsed, as aforeſaid, to cauſe ſuch debtor to be 
ſummoned to appear before the commiſſioners, Cc. 

If the plaintiff does not recover the ſum of 404. The Min inſer, 
azainſt any of the perſons above-deſcribed, the de- and moſt of the 
fendant may, the next term after verdict, apply to j * 
the court upon affidavit, “ That he wes at the time Affidavit, 
a commencing the action, an inhabitant and reſident 
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942 Suggettion. 


ce within the city, &c, for a rule to ſhew cauſe, 

« why a ſuggeſtion ſhould not be entered upon the roll 

b way of ſuggeſtien, that the defendant was reſident 

6 in the city of London, in order to have the beneft 

& of the ſtatute, 3 Jac. 1.” Serjeant's fee is half a 

guinea, which is drawn up at ſecondaries; ſerve 

copy on plaintiff's attorney, and if no cauſe ſhewn, 

make affidavit of the ſervice thereof, and move to 

make it abſoJute ; ſerjeant one guinea; tax the 

coſts on the rule with the prothonotary upon his 
appointment, | 

17 judgment goes If the defendant ſuffers judgment to go by default, 

by default, no he ſhall not be entitled to a ſuggeſtion ; for not 


ſuggeſtions being in court, he ſhall not be received for that 

_ purpoſe, Brampton v. Crabb, Str. 46. . 
Cofts to be al- The coſts of the application ſhall be allowed in 
lowed of appli- the taxation, as well as of the former proceedings, 
TY Str. 1120. | 


Damages given Verdict for plaintiff for 1 J. 8s. 9 d. defendant 


by verdi@t under (the damages being under 40s.) upon an affidait 
r * that he was reſident in Midaleſex, and liable to be 
dleſex, and liable ſummoned to the county court, moved for leave to 
to be ſummoned enter ſuggeſtion of that fact upon record, purſuant 
court, "agg to Stat. 23 Geo. 2. no certificate having been 
gies to enter granted at the trial, to prevent defendant's taking 
pggeſtion. advantage of that ſtatute, in oppoſition to this mo- 
tion; no affidavit denying the fact contained in 
_ defendant's affidavit, was produced by plaintiff, but 

it was ſworn that defendant before trial offeret 

plaintiff 21. 25. and coſts; and it was obſerved, 

that plaintiff had given evidence on ſome, not on 

all, the counts in his declaration, that he bad 

proved a larger debt than 40s. which had been e- 

duced by a ſet-off on defendant's part to the ſun 

recovered, and that if plaintiff had been nonſuited, 

he would have been liable to ſingle coſts on!). 

The court held they were bound by the finding 

of the jury. Rule abſolute for leave to enter tht 
ſuggeliion : plaintiff may traverſe it, if he thinks 

fit afterwards : the ſuggeſtion having been entered, 


defendant moved for judgment thereupon. * 


89 LY SO bs. —_ — - 


Suggeffion. 


that unleſs plaintiff plead to the ſuggeſtion by the 
firſt day of next term, it is to be taken for true, 
and prothonotary is to allow double coſts to de- 
fendant according to the ſtatute,» Fitzpatrick v. 
Pickering. Barnes 470. . | 

AQion for uſe and occupation, and on ſeveral] 
other counts for above 40s. on non aſſumpſit; 
plaintiff recovered 28s. on another count, Motion 
for leave to enter on the roll by way of ſuggeſtion, 
that defendant was reſident in the county of Mid- 
d:ſex, in order to have the benefit of the late ſtatute, 
and an affidavit of defendant's reſiancy was read. 
Pir Cur, We are bound to give the defendant 
leave to enter the ſuggeſtion prayed by the act, and 
the plaintiff may traverſe it if he pleaſes, and it is 
not in our diſcretion whether we will grant this or 
not, By the verdict we muſt take it, there was no 
more money Originally due to the plaintiff than 
285, and therefore the poſta muſt be delivered to 
the defendant, with leave to enter the- ſuggeſtion 
prayed. Fitzpatrick v. Pickering. 2 Wilſ. 68. 

If the plaintiff's demand be for 15/, 13s. 9d. 
and reduced to 11. 13s. 9 d. by payments made 
under the plea of non- aſſumęſit to plaintiff (and took 
no advantage of his notice of ſet-off), it was held 
that a ſuggeſtion upon the act might he entered. 
Barnes 353. Benſon v, Hemming, Vide my Inſtr, 
A. B. 5 edit. 635. | 
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* 
Verdict for 22s. 
Motion for leave 
to ſuggeſt that he 
reſided in Mid- 
dleſex, the court 


are bound to give 


leave. 


But when paye 
ments are given 
in evidence on 
the plea of non 
aſſump ſit, and 
verdict under 
409. a ſuygeſe 
tion, &c, 


OE « 


g's. 22 


The definition 
of the word, 


L 24 1 


Diſcontinuance, 
ISCONTINUANCE is a word compounded 


of de and continuo, for continuare is to continue 
without intermiſſion 3 by addition of de ( Euphmiz 


gratia dis) to it, which is privative, it ſignifieth an 


After demurrer 
Joined and en- 
tered, cannot 
diſcontinue 
without motion. 


intermiſſion; diſcontinuare nihil aliud ſignificat quam 
intermittere, deſueſcere interrumpere; and it is a very 
ancient word in law, and hath divers ſignifications, 
as a diſcontinuance of proceſs where it ought to be 
continued; ſo likewiſe of pleadings, c. or diſ. 
continuance of the ſuit, where it is brought wrong, 
or the plaintiff does not think proper further io 
proſecute his ſuit. Co. Lit. 325. 4. | 
The plaintiff cannot diſcontinue his action after 
demurrer joined and entered; or after a verdict on 
inquiry, without leave of the court. Cro. Fac. 35. 
1 Lil. Abr. 473. It has been ruled, that plaintiff 
may diſcontinue upon motion after a ſpecial ver- 
dict, which is not complete and final, but never 


after a general verdict, 1 Salk, 178. 1 Ne 


Court refuſed a 
rule after judg- 
ment on demur- 
Ter. 


Adminiſtrator 
cannot di ſcontĩ- 
nue without 
coſts. 


After ſpecial 
2 dict. 


But before or 
after declaration 
he may by ſide- 
bar rule, 


663. 

After judgment on demurrer (but not entered on 
record) and error brought, and bail put in there- 
upon, Court refuſed a rule to diſcontinue without 
payment of coſts on the writ of error. Pym u. 


Warren, Barnes 169. 


Per Cur. Plaintiff an adminiſtrator cannot dif 
continue without coſts. Hall, Ad. v. Nartm. 
Barn. 169. | 


Plaintiff after ſpecial verdict, not allowed fo 
diſcontinue in order to adduce freſh proof in con- 


tradiction to the verdict. Rye v. Gray. 2 Bla. 


Rep. 815. | | EN 
The plaintiff may, if he ſees occaſion, diſcon- 
tinue before or after declaration delivered, and 
take it after iſſue joined, by applying to the ſecon- 
daries in term time for a treaſury rule ; but Jen 


muſt go before the judges for that purpoſe; - 


Diltontinuante. 


ne it on defendant's attorney; if he does not at- 
nd, make another copy, and take another ap- 
\ntment thereon, which ſerve as before, and ſo 
«third time; if no attendance, the prothonotary 
es the coſts ex parte, which muſt be paid forth- 
ith, as the rule is conditional, and has no effect 


tit, 040. | 
Popular Actions, 


if | Compounding them. 
P By ſtatute 18 Eliz. c. 5. /. 3. No informer or 


antiff ſhall compound or agree with perſons that 


* all ofznd againſt any penal ſtatute, but after 
5 lwer made in court unto the information or ſuit ; 


r aſter anſwer, but by order of that court: that 


In, Cc. or take any money, reward, or promiſe 
reward, for himſelf, or to the uſe of any other, 
bout order or conſent of ſome of her majeſty's 
unt at Meſlminſter, and be convicted, ſhall ſtand 
the pillory, Sc. and be diſabled to be plaintiff or 
ormer in any ſuit, &c, upon any ſtatute, popular 
penal; and forfeit ten pounds, Sc. Se. 4. 

Provided alſo, That not to reſtrain any certain 
ſon, body politic or corporate, to whom or to 
ole ule any forfeiture, penalty, or ſuit is, or ſhall 
(pecially limited or granted by virtue of any 
_ A generally to any perſon that will 

et, b. 

It ſeems clear both from the preamble and the 
vle tenor of this ſtatute, that it extends only 
'uits by common informers, and not to thoſe by 


on- uty grieved, 2 Haw. 279. 

d 1 ion on ſtatute of uſury. Defendant pleaded. 
on len by Draper for leave for the proſecutor to 
you mpaund on the Stat. 18 Eliz. Bootle conſented 
die defendant; and a rule was made purſuant 


to 


il payment is made. ide my Inſtr, K. B. 


any perſon ſhall offend, in making of compoſi- 


745 


le45. 64. ; get appointment thereon to tax the 
ks by the prothonotary, then make copy and 


No informer 
ſhall compound 
with defendant, 
but by the con- 
ſent of the coutt, 


Penalties given 
to perſons cer- 
tain, not genes 
rally, 


It extends only 


to ſuits by come 
mon informers, 


Leave given 
under ſtatute of 
uſury. 
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746 


On compound- 
ing a penal ac- 
tion, the king's 
part of the com- 
poſition to be 

N paid firſt, 


On a bona fide, 


but not on a col- 
lufive compoſi» 
tion, the plain- 
tiff may alſo be 
allowed a fea- 
ſonable ſum for 
his coſts, : 


Denied upon a 
ſmall compoſi- 
tion. 


1157. bod, qui tam, v. Caſſin. 


How to proceed. 


| Affidavit. 


upon or by virtue of an act of pailiament as | 


Popular Ations. 


to the motion. Barnes's Notes, 118, Bluy i 
Feather/lone. © | her 

On an action qui tam, for offences apain} H bor 
Lottery Act, it was moved laſt term on the pen rn, 
the defendant Ellis, in order to avoid imp ef 
ment, and conſented to by the plaintiff, and ſo rt, 
dered by the court, that the plaintiff have leave Pp 
compound with the defendant for 2501, being" 
moiety of the penalty; ſo that 250. be alſo ie 
into the hands of one of the prothonotaries for ede. 
majeſty's uſe. And now Davey moved for n er 
tachment againſt Ellis, for not having paid n 
king's moiety, upon an affidavit that he h 
the 250/, to the plaintiff's attorney; who (wore e, 
believed, when he received it, that the king's moi | 
had been previouſly paid. Rule to anſwer 0" 
matters of the affidavit ; which was afterwards oi" ' 
charged, on the prothonotary's certificate of Hb 
ſubſequent payment of the ſaid 250/, Wat, * 
tam, v. Ellis and another, 2 Black, Rep. 1154. etl 

Leave given to compound an action for the wil” * 
nalties of the Lottery Act, at 50 l. for the king, nl be 
50l. for the plaintiff, beſides 60/7. towards the i t 
tiff's coſts; the king's part being firſt paid to ; i 
prothonotary at the making of the rule. Vi 00 


tam, v. Johnſon. 2 Black. Rep. 1157. 

But it was denied at 5, 5s, for the king, 
51. 5s. for the plaintiff, and 30 J. towards col 
ſuch compoſition being manifeſtly collulive, * 


The defendant muſt firſt pay into court the'u 
of money for the king's ſhare of the penalties, 
obtain the prothonotaries receipt or certifci 
ſhewing that the money is paid into court, ald! 
receipt cr certificate muſt be produced when 
motion is made for leave to compound, wi"! 
2 fidavit of the plaintiff, to the following fea 
A. B. of, Ac. the plaintiff in this cauſe make 
oath, and faith, That this action is brought" 
5001. for certain penalties incurred by the dent 


Popular Actions, — 
tate the title of the act). And this deponent 
ber ſaith, That it hath been agreed to apply to 


honourable court for leave to compound this 
on, upon condition of defendant's paying the 


Bland 


nk 


noi of f, to the crown, and Le. to this de- 
d 6 nt, together with the coſts of this ſuit, and of 
leave zpplication to be taxed. And this deponent 


Der faith, The above terms are the real and 


nded, and no other whatever; and that he this 
nent hath not received, nor hath or have any 
on or perſons whatſoever received for his uſe, 


bals doth he intend hereafter to have, demand, or 
(wore e, of the defendant, more than the ſum of 
mol as above-mentioned; nor is any perſon or 


ard; r the uſe of any other perſon or perſons, to 
. of WWoowledge, or with his privity or conſent, to 
2 or receive, for the compounding this action, 
” e than the ſaid ſum of . and the coſts to 


zxed. 


r the} 
ring Tie plaintiff and defendant muſt each have a ſer- 
be lu the one to move for leave to comptund, and the 


' lo conſent, Fee 10s. 6d. each; in the even- 
dan up rule with the ſecondary, and ſerve copy 
4 attorney. Vide my Inſir. K. B. 
. 645. 1 


terms upon which this cauſe is to be com- 


ons by his order or appointment, or for his uſe, 
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wh 


A BBITR ATION, or arbitrage, is where 


that another perſon be called in an umpire (in 


Merchants, &c, 
defiring to end 
controverſies by 
arbitration, may 
agree their ſub- 
miſſion to the 
award of any 
perſon. 


filed of record of the ſaid court, and a rule ſha 
\ thereupon be made by the ſame court, that the p- 


In caſe of diſ- 
obedience, party 


Jature has now eſtabliſhed the uſe of them, as wil 


miſſion to arbitration or umpirage of any perſo 


upon producing an affidavit made by the witnelie 


[ 748 J 


Arbitration. 


(f 0! 


parties, injuring and injured, ſubmit all m 
ters in diſpute, concerning any perſonal chattels, 
perſonal wrong, to the judgment of two or more ; 
biters or arbitrators who are to decide the cont 
verſy : and if they do not agree, it is uſual to ad 


rator or impar ), to whoſe ſole judgment it is th 
referred; or frequently there is only one arbitra 
originally appointed. This deciſion, in any 
theſe caſes, is called an award; and thereby t 
queſtion is as fully determined, and the right tra 
ferred or ſettled, as it could have been by the agr: 
ment of the parties, or a judgment of a court 
Juſtice, Experience has ſhewn the great uſe 
theſe peaceable and domeſtic tribunals, eſpecially 
ſettling matters of account, and other mercanti 
tranſactions, which are difficult, and almoſt i 
poſſible to be adjuſted on a trial at law ; the leg 


in controverſies where cauſes are depending, 
thoſe where no action is brought, and which fi 
depend upon the rules of the common law: ene 
ing by Stat. 9 & 10 . 3. c. 15. That all met 
chants and others deſiring to end any controverl 
(for which there is no other remedy but by perſong 
action or ſuit in equity) may agree, that their ſu 


Sc. ſhall be made a rule of any of his majeſt) 
courts of record; which agreement, &c. hal 


thereunto, or any of them, in court, be entered an 
ties ſhall ſubmit to, and finally be concluded by th 


arbitration or umpirage, &c, And in caſe of di 
- | obedience 
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(dedience, the party neglecting ſhall be ſubject to negleing, ſub- 
i the penalties of contemning a rule of court; JR to attach= 
neſs ſuch award ſhall be ſet aſide for corruption 3 _ 
other miſbehaviour in the arbitrators or umpire, 

xoved on oath to the court before the la/t day of the 

wit term after the award is made. | 

In conſequence of this ſtatute it is now become May ſet award 
conſiderable part of the buſineſs of the ſuperior 5% _ 
courts to ſet aſide ſuch awards when partially or 3 * 
ilegally made; or to enforce their execution, u hen | 
zal, by the ſame proceſs of contempt as is awarded 
for diſobedience to thoſe rules and orders which are 
ſued by the courts themſelves. But in a caſe Impeachment, 
where the parties attempted to ſet aſide an award, the ground of, 
Lord Hardwicke ſaid, that the only ground to im- 
eich an award, is colluſion, or groſs miſbehaviour 
of the arbitrators, or otherwiſe it is final and binding 
pon all parties; otherwiſe no perſons would ever 
undertake to be arbitrators. 3 Ait. 529. 

Where the objections ariſe upon the face of the within what 
ward, they may be made at any time ; -but where time to make the 
de party complains of corruption or ill practice, he objeQtion, 
nuſt do it within the ſecond term. Barnes 56. 
iteþbenſon v. Browning. 

N. B, This means after a rule of reference. : 

An award of general releaſes, on a ſpecial re- 
ference, is good for the matters referred, and void 
us to the reſt, Pickering v. Watſon, 2 Black, 

Rp. 1117. ms 


If an award is made, and the party will not per- if an award is 

rm it, ſuch as not paying the money, &c. at the made, then to 

ime and place therein mentioned, and you have at- 2 here 

tended for that purpoſe ready to receive it; firſt e ; 

proceed to make the ſubmiſſion a rule of court, court. | 

"an an affidavit of the due execution of the bond, 

us: 

C. G. of, Cc. maketh oath and ſaith, That he Affidavit of the 

"3s preſent at the time of ſigning and ſealing the du execution of 

nd or obligation hereunto annexed, and C. D. I 

ah, Vc, therein mentioned, did duly ſign, ſeal, and 
: . as 


How to proceed 


to get an attach- 
ment, 


Arbitration. 


as his act and deed deliver the ſaid bond, in 
preſence of this deponent, and that the name C. 18 
ſet and ſubſcribed oppoſite the ſeal of the ſaid bon 
is of the proper hand-writing of the ſaid C. D. al 
that the name C. G. ſet and ſubſcribed as the wi 
neſs thereto, is of the proper hand-writing of th 
deponent, ”— | | 

This affidavit is to be ingtoſſed on a treble fi 
penny ſtampt paper; give it to a ſerjeant © tm 


to make the ſubmiſſion a rule of court,” pay hi 


10s. 64.; draw up the rule with the ſecondar 
pay according to length, make copy thereof, 2 
of the award, with the names of the arbitrators a 
witneſſes, then the perſon who is to receive t 
money muſt demand the ſame, which not bei 

complied with, make the following affidavit 

move for an attachment, and alſo an affidavit q 


the due execution of the award ;' which ſee 


A ffidavit of the 
demand and re- 
fuſal, 


The place men- 
tioned in the 
award, 


P. 753. 
| A. B. plaintiff, 
In the C. P. Between | and 
C. D. deſendant. 


A. B. of Fleet-fireet, London, grocer, make 
oath and ſaith, That he this deponent did, on t 


4th day of June laſt, perſonally attend from 


hour of cne until the hour of two of the clock i 
the afternoon of the ſame day, at the Mitre Taver 
Fleet-ſireet, London, and then and there demande 
of the above named C. D. who alſo attended, 
ſum of 50/7. awarded due to this deponent, put 
ant and agreeable to a certain award in wilting 
which is hereunto annexed ; but the ſaid C. D. di 
not then pay to this deponent the ſaid ſum of 50 
or any part thereof. And this deponent furl 


' faith, That having, on Thurſday next after 0: 


| tain bond or obligation, bearing date the firſt day 


month from Eaſter day, in this preſent EA 
term, Cauſed the ſubmiſſion of this deponent, 2?! 
the ſaid C. D. to the ſaid award contained in a cc 


May 1790, to be made a rule or order of this“ 
neut 


(i pu 
"Fill 
the { 
ait 
luigi 
lo m 
rule 

lchq 
get a 
pay | 


hon 


tte af 
ubitr: 
partie 
Wy ( 
lt'y j 

briefs 
dea 


IF 


day e 
Dat th 
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curable court, he this deponent, on the 
wy of , ſerved the ſaid C. D. with a true 
copy. of the ſaid rule or order of this honourable 


curt, and at the ſame time ſhewed him the ſaid ori- 


zal rule or order. And this deponent further 
gith, That he did at the ſame time demand of him 
de ſaid C. D. the ſaid ſum of 50/7. ſo awarded due 
v this deponent as aforeſaid z; but the ſaid C. D. 
id not pay the ſame to this deponent. And this 
kponent further ſaith, That the whole of the ſaid 
um of 50 l. now remains due and owing to this 
teonent, purſuant to the ſaid award. 
Give affidavits to a ſerjeant, “ to move for an at- 
6 tachment for not paying the money on the award in 
" $urſuance of a rule of court,” fee 10s. 64.; it is 


imle to ſhew cauſe, therefore draw up ſame with 


the ſecondary, and ſerve copy thereof; make affi- 
uit of the ſervice of ſaid rule, and ſhewing the 
tiginal rule, then give ſerjeant one guinea with it, 
tb make it abſolute z which being done, draw up 
ue with the ſecondary, and make out an at- 
uchment, ſign it with prothonotaries, ſeal 7d. ; 
rt a warrant thereon, and give it to your officer, 
jy him one guinea for the caption, The com- 
ron attachment for a contempt will do, only put 
tte ſubſtance of the rule at the foot thereof. 

|t is beſt for the attornies to get their witneſſes 
porn in court whilſt they ate there; pay 25. 
ach; enter their names on a piece of paper, and 
e cauſe; give it to the crier for that purpoſe. 

Get order of ni/i prius from Mr. Eagell, or if at 


How to move for 
the attachment, 


How to proceed 
on a rule of te- 
ference, | 


lie aſſizes, of the. judges aſſociate, upon which the 


vbitrator will appoint a time and place for both 
jaties to meet; and plaintiff's attorney ſerves a 
py of the order of niſi prius on defendant's attor- 
7; give arbitrator (if an attorney or counſel) the 
viefs that were delivered, if not, a copy of the caſe 

in each fide, and names of the witneſſes. 
lf the arbitrator does not finiſh in time, you 
"iy enlarge the order by conſent; but firſt move 
ut the order-of , privs may te made a rule of 
| coutt, 


If arbitrator does 
not make his 
award iu time, 


may be enlarged, 
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court, which is done by giving the order to a ſerd 
jeant for that purpoſe, fee 105. 64. ; draw up ru 
with ſecondary, pay according to length, ſerve cop 
on the oppoſite attorney, then give brief to a ſer 
jeant with 10s. 6d. to move to enlarge; and th@ 
other ſide alſo give a brief to a ſerjeant to conſent 
fee 105. 6 d. draw up rule with the ſecondary, pa 
according to length: an appointment muſt agaii 
be made by the arbitrator at the foot of the rule 
and a copy made and ſerved as before, on the op 
polite attorney, to attend. 

When the award is made, the arbitrator's attor 
ney gives notice to the attornies, that the ſame ij 
ready, and that each may have his part on ſuch 

| day, on payment of his expences. 

How to proceed If the award is in favor of the plaintiff or de 
after award fendant, coſts are of courſe given as to the ſuit by 
* the rule, therefore get an appointment from th 
prothonotary at the foot of the rule of court to ta 
coſts; ſerve copy thereof, and appointment, on th 

plaintiff's attorney; and, upon attendance, the pro 

thonotary will tax the coſts, and mark them on th 

rule; and if the party againſt whom the award is 

does not pay the money, make a copy of the ru] 

of court, and the prothonotaries allacatur thereo 

and alſo a copy of the award, and Jet your clic 

the plaintiff, firſt examine copies thereof, then |c 

bim deliver the copies to the (defendant) ; ſhew th 

original order and award, and demand the mone 

viz, the ſum awarded, and the coſts, if he doe 

not pay them, move on the following affidavit fo 

an attachment, | = 

N. B. A letter of attorney may be made for th 
purpoſe, but it is too expenſive, as there mult b 
an affidavit of the due execution, and the attend 
ance. | 

Aﬀigavit of fer- A. B. of, c. the plaintiff in this cauſe, make 
e ee oath and ſaith, That he this deponent, on the 

cofts and the ce. day of laſt, perſonally ſerved the above d 
mand ofthe fendant with a true copy of the rule and allocatu 

as as and alfo a true copy of the award hercunto annex: 
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and at the ſame time ſhewed him the original rule, 
allacatur and award, and demanded of him the ſaid 
defendant the payment of the ſum of 204. awarded 
due to this deponent by W. G. of, Sc. the arbitrator 
named in the ſaid award, and alſo the payment of 
the ſum of 141. for the coſts mentioned and allowed 
to him the ſaid plaintiff in the ſaid cauſe; but the 
ſaid defendant refuſed to pay the ſame, or any part 
thereof, and the ſame ſtil] remains due and owing 
from him the ſaid defendant to this deponent. | 
IT. T. of, &c. gentleman, maketh oath and ſaith, amavit of due 
That he did fee V. G. of, &c. ſign, ſeal, publiſh, execution of the 
and declare his final award and arbitrament between ae Fae as 
A, B. of, &c. merchant, and C. D. of, &c. wools the — 
len-draper, bearing date the day of | 
» 1789; And this deponent further ſaith, 
That the name W. G. ſet and ſubſcribed againſt 
the ſeal as the party executing the ſ2id award, is of 
the proper hand- writing of the ſaid W. G. and that 
the names W. T. and F. E. ſet and ſubſcribed. 
thereto as witneſſes, atteſting the execution of the 
ſaid award, are of the reſpective hand- writings of 
this deponent and the ſaid F. E. | | | 
Frequently where there is bail, and a reference is When bail is 
propoſed at the trial, the plaintiff, to ſave the bail, taken, and n 
takes a verdict, ſubject to the reference; in that ha egg 
caſe, when the award is made, if in favour of the how to proceed, 
plaintiff, he may make his election whether he will 
proceed or not under the rule of reference, or on the 
verdict : if he proceeds in the latter, the coſts muſt 
firſt be taxed 3 copy rule and award, ſerve ſame and 
demand the ſum awarded, and coſts, in the ſame 
manner, as if he meant to proceed under the rule; 
and on affidavit of ſervice of the rule, the protho- 
notaries allocatur thereon, and a copy of the award, 
ind demand of the money. Barnes 58. Read v. 
Garnett, Move the court that the po//ea may be 
delivered to the plaintiff, in order to take out exe» 
cution for the money awarded and coſts, which be- 
ing made, draw up the rule as uſual with the ſecon- 
tary, make affidavit of the ſervice, and, ſhewing 
Yn the 


= |] Arbitration, 
the original, and on motion, the court will make 
the rule abſolute z draw up ſame, and apply to the 
marſhal for the po/lea, who, on producing the rule, 
will give it to you: fign judgment with the pro- 
thonotaries (firſt ſtamping the prfiza) ; get the pro- 
thonotary to tax the coſts, and then take out exe- 
cution, N. B. You are entitled to all the ſubſe- 
g_ coſts, If the award is for a leſs ſum than 
e verdict, enter a remittitur on the roll, and levy 
1 | for the ſum awarded and coſts only. 3 
if verdi& be Verdict for plaintiff for ſecurity. ons by | 

taken, and award rule to three of the jurors. Award in plaintiff's 
2 1 favour. Rule obtained to ſhew cauſe why the 
|  eution of award, poſtea ſhould not be delivered to plaintiff, to take 
and demand of out execution for the money awarded, Objection 
r by defendant, that no affidavit was produced of the 
eution. due execution of the award, or of a demand of the 
| money, which the court held to be as neceſſary | 
as if the motion had been for an attachment; 
and the rule was diſcharged. Read v. Garnett, | 

Barnes 58. | 

The court will compel a witneſs to make an afh- 
davit of the execution of the bond, on refuſd, 
Barnes 58. 
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G aggregate muſt ſue and 
defend by attorney; and therefore the proper 
proceſs againſt them is by original, Co. Lit. 66. ö. 
They cannot be outlawed, 10 Co. 32. ö.; nor can 
they be attached. As outlawry does not lie againſt 


a corporation, therefore treſpaſs does not lie againſt 


them; for a capias and exigent do not go. Bro. 
Abr. title Corp. 43. | | 

If a corporation ſue, they muſt ſue in the name 
of the corporation, by an attorney appointed under 
the ſeal of the corporation. | ; . 

And if ſued, it muſt be ſued by its name of in- 


corporation by original writ; and in order to ſue a 
corporation, the plaintiff's attorney muſt make out 


2 precipe for an original writ, which muſt be taken 
to the curſitor of the county where the venue 1s 
laid ; after it is ſealed, take it to the ſheriff's office, 
and get a ſummons thereon, pay 25. 4d. officer 5 s.; 
if they appear, then proceed againſt them as in 
other caſes ; if not, upon ſummoniri fecit being re- 
turned by the ſheriff, file the original with the 
cuſtos brevium, pay 4 d. and for an abſtract of the 
writand return 6d.; make out a di/ringas as againſt 
a member, and proceed to diſtrain in the ſame man- 
ner: but I believe it ſeldom happens that a diſrin- 
245 goes, as their town clerk generally appears, if of 
a borough or city; if of a college, an attorney is pro- 

perly appointed. i ̃ 
Defendants, the bailiffs and burgeſſes of Eaff 
Retford, were ſued in their corporate capacity, by 
common capias ad reſpondendum ; and upon affidavit 
of ſervice, an appearance was entered according to 
the ſtatute ; and plaintiff entered a declaration in the 
office, reciting that defendants were attached to an- 
iber, which cannot be, Defendants moved to ſet 
«ide the capias and proceedings thereon ; objecting 
"PS © they 


Preeipe to be 
filed with Cuſtes 
brevium. 


How they muſt 


ſue. 


And if ſued, 5 
how. 


N. B. A war- 
rant or minute 
muſt be filed on 2 
25. 6d, ſtamp, 


Capiaz ad reſpong 
and proceedings 
thereon againſt 
defendants ina 
corporate Capas 
city ſet aſide, ' 
they ſhould be 
ſued by pone and 
diſtringas, 
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others, 


Declaration 
againft a cop» 
poration. 


Appearance, 


Corporations. 
they ought to be ſued by pore and di/iringas. And 


the court were of opinion, that as defendants are 
ſued in a corporate capacity, the capias ad reſpon- 
dendum is null and void; and rule to ſhew cauſe 
was made abſolute. It was agreed, that had the 
defendants themſelves appeared, the objection had 
been waived. Barnes 415. Langley v. Bailiff, &c, 
of Eoft Reiford. | 
But a corporation may ſue in the common way 
as others, by capias. | 
Oxon, (ſſ.) The mayor, bailiffs, and common- 
alty of the city of Oxford, were ſummoned to an- 


ſwer John Denn, in a plea of treſpaſs on the caſe; 


and whereupon the ſaid John, by S. U. his attor- 
ney, complains, That whereas, the ſaid mayor, &c, 
The appearance is entered with the filacer, and a 
pracipe is made thus: Oxon, (ſſ.) Appearance for 
the mayor, bailiffs, and commonalty of the city of 
Oxford, ats. John Denn, to an original returnable 
on the morrow of All Souls. FJ. K. Attorney. 


N. B. A memorandum or minute is to be deli- 


yered on a 2s. 64. ſtamp. 


Feigned iſſue, vide my Inſir, Cler. 5 ed. K. B. 641. 


4 75. £ 4+ it is enacted: That no proceſs for ap- High conſtable 
hue and cry, againſt any hundred, ſhall be ſerved WHY ee e 


on any inhabitant, ſave only upon the high conſta- give public no- 
ble of the hundred wherein the robbery ſhall hap- tice thereof the 


| ſhall happen to be no market town within the hun- 
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Hundredors, . 


F an dien be commenced againſt hundredors, Muſt be by ad- 
the ſuit muſt be by original; a precipe is to be zinal. | 

taken to the curſitors, and eee as againſt cor- | 
porations, | 

To proceed againſt an hundred on the ſtatute of How. 
hue and cry, 13 Ed. 1. the plaintiff muſt take out 
his original writ, which muſt be teſted forty days 
after the robbery ; which forty days are allowed for 
the hundred to take the thieves, by the ſtatute of 
Winton, 3 Lev. 320. ; and within a year after the 
robbery, 1 Brownl. 154. 

The proceſs ſerved is a copy of the original writ, Copy original is 
which proceſs formerly uſed to be ſerved on ſome ſerved, £ 
inhabitant of the hundred. But by ſtat. 8 Geo. 2. 
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pearance in any action brought upon the ſtatutes of only to be ſerve@ 


ceſs, who is to 


pen; who is required to cauſe public. notice thereof _ a 
to be given in one of the principal market towns 
within ſuch hundred, on the next market day after 
he or they ſhall be ſerved with ſuch proceſs ; or if there 


dred, then in ſome pariſh church within the ſame 
hundred, immediately after divine ſervice, on the 
Sunday next after his or their being ſerved with 
ſuch procels ; and he is impowered to enter an ap- 
pearance in the ſaid action, and alſo defend the 
ſame on behalf of the inhabitants of the ſaid hun- 
dred, as he ſhall be adviſed. : 
If the defendants plead, and there is an iſſue, the venice 4 8 
venire facias, by ſtat. 29 Geo. 2. c. 18. / 3. ſhall whom awarded. 
be awarded de corpore comitatus, except the hundred 
againſt which the action is brought. | 
If judgment be given againſt the hundred, the If jodement be 
ef" Sc. upon receipt of any writ of execution given againft the 


— 


e 
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meriff to ſhew 
the writ to t wo 
Joſtices, who are 
to tax and levy 
the charges, as 
6. 14. 


Pundredors. 


againſt any inbabitant, inſtead of ſerving the ſame, 


ſhall cauſe the ſame to be ſhewn gratis to two juſ- 
tices of the county, riding, or diviſion (whereof one 
to be of the guorum), who are to cauſe ſuch taxation 
and aſſeſſment to be made, and to be levied accord. 
ing to the 27th Eliz. (viz. by the conſtables, c. 
rateably and proportionably, Sc.), in which tax- 
ation and aſſeſſment there ſhall be provided and in- 
cluded, over and above what the coſts and damages 
recovered by the plaintiff in ſuch ad ion ſhall amount 
to, all ſuch juſt and neceſſary expences, which the 
high conſtable of the hundred hath been at in de- 
fending ſuch action, claim being made thereto by 
ſuch high conſtable, before the ſaid juſtices, upon 
due notice for that purpoſe given him; aud the 
money ſo to be levied, to be paid over by ſuch 
conftable, &c. within ten days after collection, to 
the ſheriff of the county, to the uſe of the plaintiff 


in ſuch action, for ſo much as his coſts and da- 


mages recovered ſhall amount to, and to the uſe of 
the ſaid high conſtable, for ſo much as his expences 


in defending the ſaid action ſhall amount to; of 


which he ſhall give an account and make proof 
thereof upon oath, to the ſatisfaction of the ſaid 
juſtices, before any taxation ſhall be made for reim- 

utſing ſuch high conſtable; and ſhall in ſuch ex- 
pentes, have no further allowance towards paying 
an attorney to defend the ſaid action, than what 


| ſuch attorney's bill ſhall be taxed at, by the proper 


officer of that court where the action ſhall be 
brought, which the ſaid high conſtable ſhall cauſe 
to be taxed for that purpoſe, Stat. 8 Geo. 2. c. 16. 


4. 4. | 
The 7th ſection of the above act provides, in 
what manner the conſtable ſhall be reimburſed his 


expences, in caſe the plaintiff is nonſuited, &c. and 


2 or his ſureties in the bond become, in- 
vent. | | * | 

For proceedings againſi juſtices and conſtables, vide 
my Inſtr. Cler. K. 2. KA 652. | | | 
Far proceedings againſt officers of extiſe, 657» ' 
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 Replevin, 


N action of replevin is founded upon a diſtreſs: 


wrongfully taken and without ſufficient cauſe; 
being a redelivery of the pledge or thing taken in 
diſtreſs to the owner, upon his giving ſecurity to 
try the right, and to reſtore it if the right be ad- 
judged againſt him, Formerly this was by a writ 
of replevin: but this being a tedious method of 
proceeding, the beaſts or other goods were long 
detained from the owner; for which reaſon the 
ſtatute 52 H. 3. c. 51. directs (without the writ) 
the ſheriff immediately upon complaint to him 


made, ſhall proceed to replevy the goods, And 
for the greater eaſe of the parties, ſecurity is to be 


given, in purſuance of the ſtatute 13 Ed. 1. c. 2. 
that the party replevying will purſue his action, for 


which purpoſe he puts in pledges to proſecute and 


pledges de retorno habendo. Beſides theſe pledges, the 
ſufficiency of which is diſcretionary, the ſtatute 11 
Geo, 2. c. 19. requires that the ſheriff, &c. grantin 

a replevin on @ diſireſs for rent, ſhall take a bond 
with two ſureties in a ſum of double the value of 
the goods diſtrained, conditioned to proſecute the fame 
ſuit with fe and without delay; which bond ſhall 
be aſſigned to the avowant or perſon making cogni- 


zance on requeſt made to the ſheriff; and if for- 


teited, may be ſued in the name of the aſſignee. 


The ſheriff, on receiving ſuch ſecurity, is imme - When fecuri 
diately to cauſe the chattels taken in diftreſs to be given. 


reſtored into the poſſeſſion of the party diſtrained 


upon. Either party may remove the plaint into Either party map 


„* 


the ſuperior courts of King's Bench or Common move the plaint . 


Pleas, the plaintiff at pleaſure, the defendant upon 
reaſonable cauſe. For if in the courſe of proceed - 
ing any right of freehold comes in queſtion, the 
ſheriff can proceed no further: ſo that it is uſual to 
carry it up in the firſt inſtance to the courts of 
Miſtminſter Hall. Win emen . 
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Recordare the 
vſual writ to 
remove out of 
county court. 


Replebin. 

If the ſuit be in the county court of the ſheriff, 
the moſt uſual writ to remove the plaint is by 
recordare facias loguelam. But if it be in an inferior 
court of record, then it muſt be removed by writ of 


certiorari out of this court, becauſe there the ſuit 
is already recorded, and the re. fa-lo doth not go to a 


court of record; pay 13. 4d. ſigning, ſeal 5d. 


be perſon diſtrained on is called plaintrf, and 


the perſon diſtraining, the defendant or avowant, 


Præcipe. 


If cattle be dif- 
trained. 


How to obtain 
writ, | 


taken, thus: 


return, pay him for ſame 16s. 64. 


In order for a re- fa-lo, you make out a precipe 
for the curſitor of the county where the diſtreſs was 


Eſſex, to wit, Recordare facias loquelam between 


A. B. againſt J. W. for taking and unjuſtly detain- 


ing the cattle, goods and chattels of the ſaid A. B. 
returnable before his majeſty's juſtices at Yeftmin- 


ner, on the morrow of Al! Sozis, on the part of 


A. B K. L. Attorney. 
avowant. | 

This præcipe is taken to the curſitor of the 
county, at the curſitor's office, Chancery-lane, with 
a 24. 6d. ſtamp warrant, purſuant to fat. 25 Geo. 3. 
c. 80. pay for ſame 55. It is neceſfary you ſhould 
inform the curſitor of the ext county ccurt day. 
This writ is taken to the ſheriff for allowance and 


” 


Hr to proceed if brought by the Plaintiff, © 


When the ſheriff has returned the writ, you file 
it with the filacer of the county, Barnes 222,, who 


gives a rule for the defendant to appear; pay with 


ſtamp 33. 3d.; if he coes not appear within time, 
the plaintiff beſpeaks a writ of pore of the filacer; 
pay him for ſame 5.5, 1 d. ſeal 74.; get a ſummons 
from the ſheriff, whoſe officer will ſerve defendant 
with, or leave at his houſe. If the defendant does 
not enter his appearance on or before the appearance 


day of the return, then on a return of nibil by the ſhe- 


riff on the pene, the filacer will make out a diſtringas; 
| pay 


If defendant removes, ſay on the part of the 


N » 
- 

5 

0 


Replevin, 


pay 55. 1d. ſeal 74. and proceed to diſtrain in 
the ſame. manner as you do on a clauſum fregit for 


non-appearance,. Pratt. Reg. 371. only the iſſues 
will be 40s. on the firſt, 4/, on the ſecond, 8/. on 


the third, &c. but before he can obtain ſame back 
zrain of the ſheriff, he muſt pay the coſts of the 
ſeveral diſringas' s. | | 

Eſſex, to wit, Appearance for J. W. ats. A. B. to 
a recordare facias loquelam returnable on the morrow 


of All Seuls, J. L. Attorney. 
N. B, A memorandum on a 25, 6d, ſtamp is 
neceſſary, 


When the defendant has entered his appearance, 
the plaintiff declares as in other caſes, and gives a 
rule to avow, to which the plaintiff pleads in bar, 


and may be compelled ſo to do by giving a rule for 
that purpoſe with the ſecondaries, but before judg- 
ment a demand muſt be made of the avowry, or 


pleain bar. And if the plaintiff prevails, he is to 
recover his damages and coſts, he having already 
his goods returned on pledges, Vide Declaration, 


þ 265. ; 


Hmw to proceed if brought by Defendant. 


A pracipe is made as before on the part of the 
defendant, and a 25. 64, ſtamp to be taken with it 
to the curſitor, who makes out the recordare; when 


ſealed, get it returned by the ſheriff, file it with 


the filacer, pay 3s. 3d. who gives a rule to declare, 
and in default thereof he ſigns a nonpros on a double 
half-crown ſtampt paper, pay him 6s. no warrant of 
attorney neceſſary to be filed. And if it be a re- 


plevin for rent, the defendant may then get the ſhe- 


iff to aſſign the bond purſuant to the ſtatute 


I1 Geo. 2. c. 19. and after getting ſame ſtamped, 


put it in ſuit ſame as on a bail bond. © 
Notice to Plaintiff of filing the Recordare. 
It has been determined, that if the defendant 


s not file the recordare at the day in which it is 


returnable, he ſhall give notice to the plaintiff's at- 
385 torney 
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: Notice ought to 
be given, 


If plaint be re: 
moved by de- 
fendant, and he 
files recordare on 
appearance day, 
de need not 
demand declara- 
tion. 


Replevin. 


torney of filing it. Taylor v. Blaxland. Prog, | 


Reg. 370. | 

And the court was of opinion, that notice ought 
to be given in replevin of the filing of re-fa-l if 
brought in after the faur days, and that a declara. 
tion ought to be called for in writing, and therefore 
ſet aſide the return habend which had been iſſued 
without ſuch notice, Cooke's Rep. 5 5. S. C. 

The plaint being removed by recordare on the 
part of the defendant in replevin, returnable in fif. 
teen days of Eaſter, was filed with the filacer the 
29th of April 1789, and a rule to declare given on 
ſame day: Eaſter term began that day, The de- 
fendant ſigned his judgment of nonpros for not de- 
claring. Motion to ſet it aſide on the ground that 


no demand of declaration was made; but the court 


When to be filed 
if brought by 

_ defendant with. 
-Wut ROtices 


When a proce- 
de ndo ſball 80. 


held it not neceſſary, and diſcharged the rule with 
colts, James v. Moody, But no dates are there 
ſtated. I had the dates from the filacer. 

It is to be obſerved, that the recordare, if brought 
by the defendant, ſhould be filed an or before the 
appearance day of the return, ſo as to prevent notice 
to the plaintiff, If not, then a copy of the rule to 
declare given by the filacer, muſt be ſerved on him | 
or. his attorney, if known, and a demand made 
thereof before a ninpros can be ſigned. But if filed 
in time, the filacer has always ſigned a nonpros, with- 
out a demand being made of the declaration. 

If defendant brings the re-fa- lo, and does not get 
it returned and filed within two terms, the plaintiff's 
attorney muſt apply to the filacer for his certificate 


that the ſame is not returned and filed; which is a 


If difireſs be not 
taken for tent. 


certificate for the curſitor of the county, to warrant 
him to make out a writ of procedendo, which is to 
remand the cauſe back to the county court again 


to be there determined. 


In caſe the diſtreſs be taken for any other cauſe 
than for rent, when the rule expires for declara- 


tion, the defendant muſt, after nonpros for not de- 


_ claring in due time, iſſue out a writ of returns ba- 


bendo, which is made out by the filacer, then love 
| 


13 


' Replevin, 


+ with the ſheriff for a return; if he returns ein- 
catur thereon, a wrzt of capias in withernam iſſues, 


ht ind then an alias and pluries, which are made out 


if by the filacer. 


ra- f the plaintiff dies after declaration, and before 

ore wowry, defendant cannot have a returno babend, 

cd but may diftrain again. 2 Wilſ. 83. Cutſield v. 
lurney. | ET EO 

the If the cauſe has been removed by either party, 


hf- ind after the defendant has appeared, the plaintiff 
the does not declare or proceed further; or if the cauſe 
on has been removed by the defendant, and plaintiff 
de» WH Goes not declare after rule ſerved, the defendant 
de- WW may fign a nonpros; and if the diſtreſs is made for 


bat nt, he may proceed to execute a writ of inquiry mages. 


drt af damages purſuant to the ſtatute 17 Car. 2. c. 7. 
ith ut where there is no avowry, he cannot; for where 


etre dere has been no avowry, the defendant has a non- 


ros and coſts, Durham v. Price. Cok. Rep. 42.) 
which enacts, that whenſoever any plaintiff ſhall be 


by plaint, or writ removed in any court of J//t- 


e to rer, that the defendant making a ſuggeſtion, in 
him ture of an avowry or cognizance for rent, to 
= iſcertain the court of the cauſe of diſtreſs, the court 


lb inquire, &c. the ſum in arrear, and the value of 
de diſtreſs, of the execution of which fifteen days 
"ice ſhall be given to the plaintiff or his attor- 
ej; and on return of the inquiſition, the defendant 
ball have judgment to recover the rent in arrear, 
the goods diftrained amount to it, otherwiſe to 
tte value of the diſtreſs, with full coſts, for which 


he avowry is in nature of a declaration, and 


5.42. | 


lara” . 8%. 3, Gives the like remedy to the avowant, 
t de- WF. upon a judgment given for bim on demurter. 
6 h-. That in all caſes aforeſaid, where the value of 


* cattle diftrained as aforeſaid, ſhall not be found 
ta 


zonſuit before iſſue joined, in any ſuit of replevin 


on his prayer ſhall award a writ to the ſheriff, 


e may have execution by ff. fa. legit, or otherwiſe, 


te ground of an inquiry for the defendant, Cooke's 


A | « 

3 i 
1 
M 

FT 
If plaintiff dies, | f 
VA 

If cauſe removed 1 

by either party, 1 

and no declara- 

tion, a nonptos 

may be ſigned, 

and defendant 

may have an 

inquiry of da- 


It not ſufficient, 
to diſtrain again. 


764 | Replevin. 
| to the full value of the arrears diſtrained for, that the 

party to whom ſuch arrears were due, his executors 

or adminiſtrators, may, from time to time, diftrain n 

again for the reſidue of the ſaid arrears, Se, 8 

Nonſuit, inquiry Nonſuit in replevin, avowant executed a wrir 


executed after & . : Sb 
. of inquiry after a writ of ſecond deliverance 


my (which is a ſuperſedeas to the writ returno habendo), ] 

: | and held good. Cooper v. Sherbrooke. 2 Will, 116.8 cle 

Vide Barnes 426. S. C. | 37 

If plaintiff die. If plaintiff dies after declaration, and before / 

| avowry, there can be no writ de retorno habend, ſian 

but defendant may diftrain again. 2 Wil, 8; bon 

Cutfield v. Corney. 3 — eith 

May chuſe The defendant may chuſe which way he will wage 

which way he proceed, either by taking the bond on the nonpro b to 

will proceed, ſigned for want of declaration, or by writ of in- tuo 

| aduiry after ſuggeſtion made, provided the diſini the 

be for rent. | - whil 

Nenfoit for want If plaintiff be nonſuited for want of a plea in 14 

of plea in bar. bar, the avowant may ſue the ſureties on the bond Le. 

and need not execute the writ of inquiry for hi T 

damages. Waterman v. Yea, 2 Wilſ. 41. But the d 

where a bond was taken, and actions brought Vn. 

thereon, it was offered to refer the damages aud 50 ft 

coſts in the original action, and the coſts on tb © th 

bond, to be ſettled by the prothonotary, which tb B) 

court thought reaſonable. Iid. : or an 

Nonfult after If the plaintiff is nonſuited after iſſue joined, oi na), 

ifve joined. {if a verdict is given againſt him, the jury ſhall in de ib 

quire of the rent in arrear, and the value of tg ©. - 

| goods diſtrained, &c, Stat. 17 Car. 2. c. 7. for re 

Double cofts, The 11 Geo. 2. c. 19. 4 22. gives defend If. 

double coſts on a nonſuit, diſcontinuance, or judę i Pult 

ment. But a ſeizure for a heriot cuſtom is no cue. 

| within the ſtat. Lloyd v. Winton, 2 Will. 8 So 
| as to double coſts, ** a pleas, 
Sheriff, &c, Court held, that as well the high ſheriff a8 "ut 
| | auſwerable, under ſheriff, as the replevin clerk, are anſwerab *mwur 
to the defendant in replevin for the ſufficiency © 2» 
| the pledges, Richards v. Addon. 2 Black. 7 


1220. 
| 8, c. 1 


P 


Replevin. =” 


per Cur. The ſame jury who tried the iſſue SameJury whe 
may aſſeſs the damages; but if they do not, we m ade 
muſt do juſtice, and award a writ of inquiry wo the a ae 
heriff, and a writ was accordingly iſſued. Dowell 
. Marſhall. 3 Wilſ. 442. | | 
Judgment cannot now be moved for as in the Nonſalt. 
caſe of a nonſuit. M. T. 33 Geo. 3. So in K. 8B. 
Term Rep. 661. | 2 
After verdict for the avowant and inquiry pur- After verdi& 
ſuant to the ſtatute, the avowant ſhall not have the avowant Ghall 
bond delivered to him to ſue the parties, but muſt _ 
either have judgment and execution for the da- 
mages ſettled, or take the ancient remedy, which 
is to have returno habendo; and if the ſheriff re- 
turns averia elongata, then a writ to have a return of 
the beaſts, of the pledges; and if that be returned 
bil, then a ſcire facias againſt the ſheriff, quod 
reddat ei tot. averia, or tot. catalla. Combes v. Cole. 
Rep. Temp. Hard. 35 2. 5 | | 
The plaintiff may pay the rent into court which May pay rent ia 
the defendant avows for, and the coſts. Vernon v. courts ; 
Wynne, 1 H. Black. Rep. 24. Or he may move 
to tay proceedings before declaration, on payment 
of the rent and coſts. Barn. 429. 1 
By Hat. 4 & 5 Ann. c. 16. / 4. The defendant, May plead ſere- 
or any plaintiff in replevin, in any court of record, ral pleas with 
may, with leave, plead as many ſeveral matters as lee. 
al in be {ball think neceſſary for his defence. Vide 11 
xf %. 2. c. 19. /. 22. as to avowry and cognizance 
or rents & , | 
If there be two pleas of cognizance or avVOWTries, It two pleas or 
ae move to plead them, and a rule to ſhew two avowries, 
cauſe, | | 
So the plaintiff if he plead in bar two or more So may plend 
pleas, he muſt move for that purpoſe. If judged in ber WHERE 
Inſufficient, coſts at the diſcretion of this court on 
&:murrer ; or verdict for. plaintiff, unleſs judge 
certify that defendant had a probable cauſe to plead 
uch matter ſo found againſt him. 4 & 5 Ann. 
.15, Of coſts, far. 7 H. 8. c. 4. J. 3. 21 H. Colli. 
b. c. 19. J. 3. 11 Geo, 2. c. 19. / 12. 
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When necefſary, 


Notice not te 


appear to a writ 


where thereis a 
miſtake in it, 


To ſet aſide an 
interlocutery 
judgment, 


1 


Voutites of Motion, 


f 
| : that 
Wr ER the proceedings are required by - 
the party moving to be ard, in that caſe ne 
notice is neceſſary to be given the attorney on the other _ 
ide, and affidavit made of the ſervice thereof; as for Ps 
inſtance, if the error happen in proceſs, or the no- that 
_ tice ſubſcribed thereto, notice muſt be given of the il ene. 
motion; the like to ſet aſide an interlocutory judg- . fd. 
ment or inquiry, the proceedings on a bail bond, oft 
to put off a trial for want of a material witneſs, for WW levis 
a new trial, or arreſt of judgment: but there is no 451 
neceſſity to give notice for leave to pay money into int. 
court, conciliums, changing the venue, or for a ſpe- . ban. 
W view, or for leave to plead ſeveral matters. WW in tt 
| hough in ſtrictneſs, in ſome caſes, notice of WI Dat 
motion may not be neceſlary, yet it will ſhew, that 7 
you took the firſt opportunity of informing the 10 
plaintiff he was wrong ; therefore, I ſhall here be | 
give precedents of different notices, both with re- Wl c:u6 
ſpect to thoſe caſes, as well as others which may ſaye 
happen, | T 
You having been ſerved with a copy of a capia, WW gen 
at the ſuit of the above-named plaintiffs V. C. and WI fou 
R. V. on the day of laſt, to appear de t⸗ 
the third day of November next, by your attorney in WW nent 
his majeſty's court of Common Bench, and the (aid Wi to, 
writ not being returnable, I do hereby give you no- T 
tice not to appear thereto, there being a miſtake in WM ful 
the ſaid writ, Dated. this firſt day of November, ¶ ic or 
1793. Your's, &c, cipal 
To Mtr. G. A. the above and; 
: defendant, | | colts 
Take notice, that this honourable court will be de de 
moved to-morrow, or ſo ſoon after as counſel can Date 
be heard, that the interlocutory judgment ſigned in T. 
this cauſe may be ſet aſide for irregularity, wit) WM *rul, 
coſts to be taxed by one of the prothonotaries, and i fine 


in 


Notices of Potion, .- 
in the mean time all proceedings be ſtayed. Dated, 

Ec. c a 
Take notice, that this honourable court, &c, To ſet aſide 
that the interlocutory judgment ſigned in this cauſe, judgment and 
and the writ of inquiry executed thereon, may be 

ſet aſide for irregularity, with coſts to be taxed by 


aſe one of the prothonotaries, and in the mean time all 

her oceedings be ſtayed. Dated, &c. | | 
pr . 

for Take notice, that this honourable court, Cc. To ſet ande the 

ww that the judgment figned in this cauſe, and the Den and 

the execution iſſued and executed thereon, may be ſet G _ 

dg ide for irregularity, with cofts to be taxed by one the money paid, 

" of the prothonotaries, and that the ſum of 561. &. + .chored, 

for 


evied and paid in the hands of the ſheriff of Mid- 

leer, may be reſtored to the above-named defend- 

int, and the ſaid ſheriff retain the ſame in his 

bands until the further order of this court, and that 

ets. in the mean time all further proceedings be ſtayed. 

: of Dated, &c., | 1 

that Take notice, that this honourable court, &c, for To le common 


the arule to ſhew cauſe why the defendant ſhould not bail. 
here be permitted to file a common appearance in this 
e- | 


cauſe, and in the mean time all proceedings be 
mM? il liayed. Dated, Ec. 3 


Take notice, that this honourable court, &c. to To ſet afide all 


pia i thew cauſe, why all the proceedings in this cauſe Proceedings fer 
ſhould not be ſet aſide for irregularity, with coſts to irregularity 
Pen de taxed by one of the prothonotaries, and in the 


obs * time further proceedings be ſtayed. Dated, 
- 4 NE: 


1 00- Take notice, that this honourable court, &c. for To thew cauſe 
ke in rule to ſhew cauſe why it ſhould not be referred why it ſhould not 
mer, be refe> ed to the 


to one of the prothonotaries, to compute the prin- 


. t 51 N 
pal and intereſt due upon the bond in queſtion, . 


pute principal 


and why, upon payment thereof, together with the and intereſt up- 


colts to be taxed by him, the ſaid bond ſhould not“ bons. 
be delivered up to the defendant to be cancelled, 
Dated, Sec. 5 
Take notice, that this honourable court, &c. for To ſhes cauſe 
arule to ſhew cauſe why the judgment figned in Dy Oe 
this cauſe ſhould not be ſet aſide for irregularity _ afide, r- ebe 
| | Colts, 
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tiff anſwer the 
matter of the 
affidavit, ' 


To ſhew cauſe, 
why the bail - 
bond, and the 
proceedings 
thereon, ſhould. 
i not be ſet aſide. 
Why the writ 
Hould not be 
guaſhed, and an- 
ſwer the matters. 


To the ſheriff to 
retain money. 


Notites of Potion. 


coſts, and why the plaintiff ſhould not anſwer the 
matters of the affidavit, and in the mean time all 
proceedings be ſtayed. Dated, Sc. 

That this honourable court, &c. why the bail. 
bond affigned in this cauſe, and the proceedings 


thereon, ſhould not be ſet aſide with coſts to be 


taxed, and in the mean time all proceedings be 
ſtayed, So eps e pay 

Take notice that this honourable court, G. why 
the writ of capias iſſued in this, cauſe ſhould not be 
quaſhed, and why the plaintiff ſhould not pay the 
coſts of this application, and that the plainuf may 
anſwer the ſeveral matters mentioned in the affi- 


davit. 


Take notice that this honourable court, c. why 
the judgment in this cauſe, and the execution exe- 
cuted thereon, ſhould not be ſet aſide. for irregula- 
rity; and why the money paid into. your hands 
ſhould not be reſtored to the defendant, and that in 
the mean time you retain the ſame until the further 
_ 1 85 e e e 

o the ſheriff of the county of Middleſex, his under» 
ber Ff ng. PRE. ug 


TY $5 


* * ., + 4 * FAR $ 
| zh i l 1 i . oe 
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Error. 


A WRIT of error is a commiſſion to judges of 
a ſuperior court, by which they are authoriſed 
to examine the record, upon which the judgment 
| was given in an inferior court, and on ſuch exami- 
hy nation to affirm or reverſe the ſame according to 
be law, 2 fl. 40.; and any perſon damnified by error 
the in record, or that may be ſuppoſed to be injured by 
ay it, may bring a writ of error, to reverſe it, whether 
the he be party or not; but principal or bail cannot 
join in a writ of error. | 


phy Error lies in the K. B. of a judgment in the 
xe · CP. 1 Roll. 744. 4 Inſt. 22. Vide my Inſtr, 
ay Clr, K. B. 662. 5 edit. 
nds 


[t is ordered, the clerk of the treaſury ſhall make 
no certificate or return of any writ of error, to re- 
rrle or affirm any judgment given in this court, 
on verdict or demurrer, until ſome manifeſt error 
therein be notified by the party or ſome of his 
counſe] that ſueth the writ of error, unto the ju 
tices of the bench, or to one of them at the lea 
N. M. 6& 75 El. R. E. 23 Eliz. | 

The plaintiffs brought twenty-five actions on 
policy of inſurance ;z a rule was obtained to conſoli- 


tr at liberty to proſecute a bill in exchequer, on their 


tor to bring any writ of error. Verdicts for plaintiffs 
00 trial, Coſts taxed, and the damages, as well as 
coſts, paid, All the other defendants (except one 
who became bankrupt) paid their ſubſcriptions, 
The plaintiff's attorney was ſerved with allowance 
o a writ of error in this cauſe z motion why an at- 
labment ſhould yu yn againſt the defendant's attor- 
ly for contempt and breach of the conſolidating rule. 


kl, and defendant's attorney thought the rule only 
| 3D bound 


appeared he was adviſed there was error by coun- 


A writof error 

a commiſſion to 
judges, to autho- 
riſe them to exa- 
mine the record, 


No certificate or 
return of error 
to be made until 
ſome error be 
notified to one 
of the juſtices, 


If actions are 
conſolidated, and 


late, by which it was ordered, that defendants ſbould in the role no 


writ of error to 
be brought; 


udertaking not to file any other bill againſt plaintiffs, though damages 


and coſts are 
paid, and error 
on record, yet 
the court will 
ſtay the allows 
ance of the writ 
of error, 


* 4 Yb ws. no 
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710 Error. 


Bound him not to bring error for delay, the damages] 
and coſts being paid : the court diſcharged that part 
of the rule which related to the attachment ; but 
made the other part abſolute for ſtaying the allow- 
ance of the writ of error. Lord Loughborough ſaid, 
It is contrary to juſtice to permit the defendant to 
proceed in the writ of error, fince he has, by hislf 
own act and conſent, prevented the plaintiff from 
purſuing the common courſe of law in the othe 
actions. And it was not regular to take notice of 
the extra opinions of counſel. Camden & al, y 
Edie. 1 H. Black, Rep. 21. It appeared thi 
| action could not have been ſuftained, 
Remittitur en- Where a verdict is given for a greater ſum tha 
tered after error the amount of the damages laid in the declaration 
, 8 15 and for that cauſe a writ of error is brought, th 
court will permit the plaintiff to enter a remittit 
of the exceſs above the ſum laid in the declarationfi 


on payment of the coſts of the writ of error. Pic 17 

word v. Wrigbt. 1 H. Black. Rep. 643. 4 

If error is con- If the defendant's attorney admit that the writ « hh 
feſſed for delay, error is brought for delay, and to drive the plainti * E 

| ö See amiga to terms, the court will not ſet aſide the execution hy 


Mitchell v. Wheeler. 1 H. Black. Rep. 30. 8 
where defendant's attorney admitted the writ 
error to be brought for delay. Goodwin v. Hamment 
T. 31 Geo. 3. C. B. So in K. B. 3 Term Re). 70 
Lord Kenyon: The court muſt exerciſe a diſcretic 
upon theſe queſtions; and if the parties confeſs th 
the writ of error is brought for delay, the court wi 
interfere, and will not permit them to abuſe tt 
forms of juſtice, But where the attorney offen 
to waive the judgment, if the defendant's attorif 
would point out the error, this was held to be noK 
ſtraint in bringing error. Ibid. 79. 
verdid 2gaint If there be a verdict againſt four, and judgm 
four, end judg» by default againſt the fifth defendant, the fe 
wn e brought error in the name of the one who was" 
. bbliged to find bail, becauſe it was by defau 
Leave was given to take out execution againſt 
four. Maſon v. Simmonds & al, Barn, 202. 


Error. 


All parties againſt hom judgment is given All parties to 
ought regularly to join in error. 3 440d, 134. Join. 


ut Corth. 7. 2 Md. Caſ. 305. They muſt join for 
q conformity. 1 Roll. 747. l. 35. 2 £4. Ray. 1403» 
05 


And muſt deſcribe the ſuit by the names of all the 

parties. Str. 682. 1 Salk. 312. 1 Vilſ. 88. | 

' Cur. Though error may be brought on a judg- Nonſuit; 

ment of nonſuit, it does not follow that the execu- 

tion ought to be ſet aſide. And the court held, that 

they would in no caſe ſtay proceedings, or ſet aſide 

2n execution, on account of a writ of error bein 

brought on a judgment of nonſuit, which evidently 

muſt be for the purpoſe of delay and vexation. 

hr v. Bennett. 1 H. Black. Rep, 432. E. T. 

1790. © 

j > brought returnable the eſſoign of Hi ay If error brought 

tm, Final judgment ſigned ſame term, 26th 34 Judgment 
FITS | a 4 igned ſame 

Jamary, Plaintiff took out execution. Motion term, a ſuper- 

to ſet it aſide» Court held, the record well re- ſedeas. 

noved, and ſet aſide the execution with coſts, By 

tonſent no action to be brought. Mbite v. Morgan, 

barnes 189. But where error brought after inter- But if not ſgned 


Ms term, and final judgment not ſigned till Hi- . 
10; the court held the execution to be regular, 

be interlocutory judgment not being removable by 

Fit of error, and the final judgment being ſigned 

a ſubſequent term, was not removed. Cooke v. 

wreck, Barnes 196. Contra K. B. Str. 631. 

If an action be brought on the judgment pending AQion pending 
for, plaintiff may proceed to execution after judg- error. 
ent, and levy, unleſs motion to ſtay the proceed= 

"gs pending error. Humphreys v. Daniel. Barnes 

2, And ſuch motion ought to be before judg- 

ent, Clarkſon v. Pbyſict. Ibid. 203. Cooke's Rep. 

19. 159. . 


the Y Error is not a ſuperſedeas from the ſealing, but When error 8 
0 1 im the delivery to the clerk of the errors. Me- ſuperſedess. 
F 


im v. Stevens, Barnes 205, R. M. 28 Car. 2. 
from allowance, Barnes 376. 5 
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keutory judgment, which was ſigned in Michael- till a term alter, 


772 


No contempt till 
notice. 


1 Salk. 321. 


No perſon ean 
bring the writ 
if he was not 
party, or privy 
to the record, 


Cannot be 
brought after 
twenty years. 


If brought on a 
judgment in 

C. B. it muſt be 
returnable in 
. 3. 


Præcipe for a 
. writ of error. 


If error be 
drought where 
proceedings are 
by bill, 


How to vet it 
allewed. 


No execution be By 3 Jac. 1. c. 8. it is enacted, That no: 


ſtayed by error, 
unleſe bail be 
put in firſt. 


after notice of the error, Barnes 376. 


No contempt is incurred by taking execution til] 


If execution be after error allowed, without mice 
of it, reſtitution ſhall be granted. 3 Lev, 312, 


No perſon can bring a writ of error to reverſe 
judgment who was not party or privy to the record 
or who was not injured by the judgment, and there 


fore to receive advantage by the reverſal thereof, [ 
1 Roll. Abr. 747. Dyer 90. j 

It cannot be brought after twenty years, and till ; 
ſtatute of limitations muſt be pleaded to a writ e 
error, as well as to an original action. Rep. Ten » 
 Hardw. 346. fn an th 
If an erroneous judgment be given in this cout 4 
the writ of error in all caſes is made returnable in a 
the court of King's Bench; and therefore if the gil 4, 
fendant brings a writ of error to reverſe the judꝗ . 
ment, he muſt firſt make a præcipe for the curſiq 1 
in this form: | | 1 
Middleſex. Writ of error for A. K. againſt C. I 7 

in caſe, on a judgment in the Common Pleas, reiun boy 
able ——, whereſoever, &c, J. B. Attorney 1 
If writ of error be brought where the proceed pra; 
are by bill in this court, the writ of error muſt WW. 
returnable on a day certain, as well as the 5. 2, 
quare executicnem non. 2 Lord Raym. 1417+ ie 
Carry this præcipe to the curfitor's office Cha E 
cery Lane, who will make out the writ; Pp 1,-c 
145. 6d. if no private ſeal, if a private ſeal 8. Oi 6) 
more, | juſtif 
As ſoon as you have it from the curſitor, 213. 
the ſame to Mr. Heorgh, the clerk of the errors, By 
Mr. Pepy's chambers, No. 10, in Symond's Im; WY :&ic; 
bim for the allowance 21. 25. 64. ſerve cop) 82 
the allowance on the plaintiff's attorney in No 
original action. N Talent 
Of Bail in Error, Aft 


cution ſhall be ſtayed or delayed upon or “ 


Error. 
writ of error, or ſuper ſadeas thereupon, to be ſued 
for the reverſing of any judgment given in an 

action or bill of debt pon any ſingle bend for debt, 
or upon any obligation, with condition for the payment 
of money only, or upon any aclion or bill of debt for 
mt, or upon any contract ſued in any of the courts 
of record at Vſiminſter, &c. unleſs ſuch perſon in 
whoſe name ſuch writ ſhall be brought, with two 


judgment is or ſhall be- given ſhall allow of, ſhall 


ed, be bound unto the party for whom any ſuch judg- 
nut is given, by recognixance to be acknowledged in 
the ſame court, in double the ſum adjudged to be re- 


ſad writ of error with effeft ; and alſo ta ſatisfy and 


judgment; and all coſis and damages to be alſo 
wwarded upon the delaying of execution. | 

lt is ſettled, that the -plaintiff need not become 
bound himſelf, his ſureties becoming bound is 
within the equity of the latute, and ſo is the ſettled 
practice of all the courts ;z nor can bail in error be 
put in before a commiſſioner in the country. Cooke's 


ngton v. Doe. Ny | 
Error on judgment upon bond in the penalty of 
1,701, Per cur. The ſum recovered is double the 
(edt really due, and it is ſufficient for the bail to 
juſtify each in 14701, Moor v. Lynch. 1 Will. 
9 +. 61 | 
But bail is not requiſite upon a judgment in an 
tion of debt founded upon a prior judgment. 
4 Burr. 1548, 1 Black. Rep. 506. 
No bail in error on a bail bond. Cooke's Rep. 7. 
Valentine v. Dennis, | Fro wo. 
After an award of execution againſt bail on a re- 
tognizance in error, they brought error as to ſuch 
ward of execution. Court held, That no bail was 
{quired in this caſe, Barnes 194. 
iD3 Bail 


ſufficient ſureties, ſuch as the court wherein ſuch 


firſt before ſuch 2 made or ſuperſedeas be award- 
4 


avered by the ſaid former judgment, to proſecute the 


pay (if the ſaid judgment be affirmed) all and fingular 
the debts, damages and cofls, adjudged upon the former 


The plaintiff in 
error need not be 
bound, if he find 
ſureties ſoffi« 
cients 


Rep, 153. Barnes 78. Pratt, Reg. 180, Luſb- 


What ſum in 
debt on bond, 


When bail not 
neceſſary, 


Bail, 


Bail in error are bound for debt and coſts, and 
| cannot ſurrender the defendant in their diſcharge, 
In action for not No execution ſhall be ſtayed in any of the courts | 
| ſetting forth of of Feſtminſter, &c. upon any writ of error or ſu- 
tithes, nor 00 per ſedeas thereupon, after any verdict and judg. | 
_ yn” Sad, ment thereupon obtained, in any action of debt 
vereic. grounded upon ſtatute 2 Ed. 6. for not ſetting 
1* forth. of tithes; nor in any action upon the ca uben 
any promiſe for payment of money, attions far trover, 
covenant, detinue, and treſpaſs, unleſs fach recog- 
nizance, and in ſuch manner as by the faid 
former act is directed, ſhall be firſt acknowledged 
in the ſaid court where fuch judgment is given. 
13 Car. 2. q. | 7 79 | 
Pouble cos. Ser. 10. Gives double eoſts to à defendant by 
| | delay of execution, by reafon of error brought, if 
the judgment be affirmed. - ' V7 
Not to extend to Ser. 11. Provides, That the faid ſtatute fhall not 
popular aQtions, extend to actions popular, or upon penal ſtatutes, 
indiciments, &c. other than the ſtatute of Ed. 6. 
No euecution be By 16 & 17 Car. 2. c. 8. 15 No execution 
Beged after ver- hall be flayed after verdiçs and judgment in any 
git *n 3") PL. perſonal action whatſoever, unleſs a recognizance be 
entered into according to the 3 Fac. 1. c. 8. 
Not to exten Not to extend to any writ of error to be brought 
to executors, by any executor or adminiftrator, nor unto any 
action popular, nor to any penal action (except 
| . debt for tithes), Sec. 5 
In dower and That in writs of error to be brought upon any 
cjectionz ficmz judgment after verdict, in any writ of dower, or in 
path any action of ejefiome firmæ, no execution ſhall 
be thereupon or thereby ſtayed, unleſs the plaintiff } 
or plaintiffs, in ſuch writ of error, ſhall be bound 
in ſuch reaſonable ſum as the court to which ſuch 
writ of error ſhall be directed ſhall think fit; with 
condition, that if judgment ſhall be affirmed in iti 
faid writ of error, or that the ſaid writ of error l 
diſcontinued, in the default of the plaintiff or plaintif 
therein; or that the ſaid plaintiff or plaintiffs bs nn, 
ſuit in ſuch writ of error, that then the ſaid plaintiff 
er plaintiffi ſhall pay ſuch coſts, damages, and Jum 


monq, 


money, as ſhall be awarded upon or after ſuch judgment 
offirmed, diſcontinuance or nonſuit had, Sect. 3. | 
The plaintiff in error may either become bound 
himſelf, or find ſureties; Cos Rep. 142. and 
need not be bound himſelf, if he finds ſureties. 
Goodtitle v. Bennington. Ibid. © | 
The court thought two years value a reaſonable Two years pre- 
ſum, and ſtayed proceedings on the judgment pend- fits and coſts, | 
ing error; made a general rule, that for the future 


' theſe recognizances ſhall be taken in value of two 


years profits and double coſts. Roe v. Pearſon, 
Barnes 103. | VVV 

Error on verdict in ejectment allowed; but On error being 
plaintiff in error entered into no recognizance, nor 3 _ . 
put in bail, as plaintiff below had not got the cofts ten refs — 
taxed, without which the meaſure or quantum of nizance, as plain - 
the recognizance.could not be fixed, Plaintiff be- _- — 
low, for want of the recognizance and bail, in four 5 
days took out an hab. fac. pofſ. and had poſſeſſion 
given him, which the court held to be regular, Et 
per cur, Defendant ſhould have applied to ſtay exe- He ſhould have 
cution, and the court would have obliged plaintiff applied to ſtay 
to have got his coſts taxed, The writ of error is *cutloa- 
no ſuperſedeas without bail, A judge would have 
taken bail, if applied to, Rule diſcharged. Barnes 
212, Betts v. Egerton, © 1 | 

If judgment be againſt an executor, or admini- Executor where 
ſtrator de bonis propriis, and he brings a writ of error, the judgment is » 
he muſt put in bail in ſuch caſe, and pay cofts if 2 
judgment be affirmed; but if judgment be de bonis | 
eflatoris only, he ſhall neither _ in bail, nor pay 
coſts, I Lev. 245. 1 Sid. 368, 2 Keb. 295. 371. 
Com, 323. 2 Cro. 350. | 5 

In error on a judgment after verdi upon à ſci. In error after | 
fa. againſt bail, there muſt be bail to the writ of 3 
error, 2 Black. Rep. 1227. Pulteney v. Town/on. then mun be 
The ci. fa. being a perſonal ation, vide Barnes bail, 
194. Held not ſo, if judgment be by default only. 

An executor may revive the judgment, but can- Executor may 
not take out execution, pending a writ of error, nv wary 1 
Barnes 432. 1. right v. Freetutebe. Ir 


3 D 4 If error 


1 bail is requirs 
ed, muſt be put 
in, in four days, 


Certificate not 
neceſſary from 
clerk of the ere 
tors. a 


How to put in 


8 ls 
* 


Writs of error 
to be forthwith 
brought to the 
elerk of the er- 
rors, or no ſtay 
ef execution. 


* 


II it requires bail, the plaintiff's attorney in errae 
muſt put ſame in before one of the juſtices of the 


Common Pleas, within four days next after the delivery 
thereof to the clerk of the errors, or an execution may 
Ws. X47 35 Cit 2 on IHEVOO 

A certificate is not neceſſary from the clerk of 
the errors, of no bail being put in, before execution 


iſſues. Inchledon v. Clarke. Barnes 212, 


Haw to put in Bail. 

Take the names of the bail and places of abode 
to the clerk of the errors, Mr. Hough, and he will 
go with you to one of the judge's chambers, and 
there take the bail, pay him for ſame 11. 4s. if at 
We:/tminſter, 6s. 8 d. more; give notice thereof to 
defendant's attorney in error. NET 
It is ordered, That all writs of error ſhall, with- 


out delay, be delivered to the clerk of the errors, 


and that no perſon ſhall be hindered from ſuing 
execution, under pretence of any writ of error, be- 
fore any ſuch writ of error be delivered to the clerk 


of the errors; and in caſes where ſpecial bail is te- 


rex unleſs the plaintiff upon ſuch writ of error 
all within four days after the delivery thereof, put in 


bail according to law, and obtain a writ of ſuper- 


ſedeas thereupon, the defendant may proceed to exe- 
cution notwithſtanding ſuch writ of error. R. M. 


To be perfected 
in four days. 


Exception. 


DEER 


Of perfacting Bail and Exception, 


It is ordered, That in all caſes where the bail ſhall 
be filed on writs of error, ſuch bail ſhall likewiſe 
be perfeted within four days ,after exception taken 
thereto, or in default thereof, the clerk of the errors 
of this court ſhall nonprot ſuch writs of error. 
R. M. 6 Geo. 2. 1 

| The defendant's attorney may, if he thinks pro- 

er, except againſt them within 20 days next after 
bal put in, by applying to the clerk of the error 
for a rule for bitter bail; pay 45. ſerve copy _ 
| * 


* 


„ „„ Sad” 


rrors 
rot. 


| pro» 
after 
errors 
hereof 

on 


on the plaintiff's attorney, which, expires in four 
o 25510 aigdt e en ES. 

The court refuſed to give time to perfe& bail in Court refuſed - 
error, becauſe zo real error could be ſuggeſted, ſo that to give time 
they thought the writ of error was brought for perfect. 
delay. 2 Filſ. 144. Handeſyde v. Morgan. 


, juft'foing, mo} 

If it is intended that the bail ſhould juſtify, then what notice of 
the defendant's attorney will give notice thereof, jufification c 
two days exclufrve of the day to juſtify the ſame, the quikke, 
form of which notice is as follows ; which muſt be 


done within four days after exception. 


In the Common Pleas, ) C. D. W s 
| In error. | BY an 


Take notice that the bail already put in for the woce of jeni - 
plaintiff in this cauſe on the writ of error, and of fying bail. 
whom you . have had notice, will, on Monday the 
| day of next, juſtify themſelves in 
this honourable court at Feſtminſter-hall, in the 
county of Middleſex, as good and ſufficient bail for 


the ſaid plaintiff, Dated this day of 

To Mr. 7. K. attor- Yours, Sc. _ 
ney for defendant c FJ. B. attorney for 
in error. plaintiff in error. 


It js ſaid, where a rule for better bail is ſerved in When to juſtify, 
vacation, defendant has not till the next term to 
perfect his bail, but ought to juſtify before a judge. 
Barnes 21 1. De Revouſe, executor, v. Hayman. And The E. B. cone 
if plaintiff be not ſatisfied with that, the defendant, tra. Vide my 
having done every thing in his power, is intitled to 5% 672. 
time, till the next term, but not otherwiſe, This 
is the ſettled practice of the court; and ſo ſaid Mr. 
Gerrard in his life- time. ' N 
This puts the party to double the expence. ; 
The day before you intend juſtifying, go to the How to juſtify, 
tlerk of the errors, and deſire him to attend 2 * 11 
Sexes 12th 


the bail-book, make affidavit of the ſervice of the 
notice, give it to a ſerjeant, “10 move to. juſtify the 
Bail; pay him 10s. 64, pay for the juſtifica. 
tion and court fees 155. in the evening draw up the 
rule for the allowance at the ſecondaries, pay 51. 
ſerve copy on defendant's attorney, 
Rule to tranſeribe, 
Role to tran. Þ If there is no bail required, as for inſtance, on 
ſcribe, — judgment by default, in caſe, treſpaſs, and the like, 
the defendant in error upon the return of the writ 
gets a rule to tranſcribe (and the ſame is done by 
him, after bail perfected, as the next ſtep); get 
fame of Mr. Hough, pay him 45s copy ſame, and 
ſerve on plaintiff's attorney, or it may be ſerved on 
_ plaintiff in error. Barnes 410, 
It has been held, that this rule may be ferved on 
plaintiff— Such rule is excepted out of the general 
practice. Green v. Upton. Barnes 410, 
How plaintiff's The plaintiff's attorney, before this rule expires, | 
attorney in error which is in eight days next after the ſervice, may pay 
bs to proceed. one guinea in part of the tranſcript to the clerk of 
the errors ; and before it is complete the clerk of 
the errors will ſend for more. 8 
Tranſeript how Mr. Hougb, if there is time, will carry over the 
i i tranſcript in the ſame vacation; or if the rule be 
given in term (if he has time ſufficient), he will 
take ſame in the laſt day of that term, which expe- 
dites the bringing a writ of error to a ſpeedy deter- 
mination, which had not uſed to be the caſe. 
w e fy ee If the tranſcript be not paid for in due time, 
d — ige. execution may be taken out after a certificate ob. 
85 tained from the clerk of the errors, that the plainiiff 
has made default in tranſcribing; and ſuch certifi- 
cate muſt be made in writing by the clerk of the 
errors. R. MV. 28 Car. 2. | 
as) record not Court held, That though the record ſhould not 
bail in ent be tranſcribed, yet the bail being bound to ptoſe- 
liable. cute the writ of error with effect, will be liable. 
Roe v. Whitehead, Barnes 499. / 
5 


5 As d an Original. | 
nb original is wanting only in caſe where 


judgment goes by default; therefore if there be no 


original filed, and the vacation of the term in which 
judgment is ſigned is elapſed, the defendant's at- 
torney muſt, before he takes out a rule to tran- 
ſcribe, petition the Maſter of the Rolls for an ori- 
ginal, which ought to be returnable the term on 
which the proceedings are entered on the roll ; 
therefore if you expect a writ of error, get the ori- 
ginal allowed by the prothonotary, in the taxin 

of the coſts, and make a præcipe for the id 
forthwith ;. which take to the curſitor, and he will 
make it out for you; for in caſe this is neglected, 
the Maſter of the Rolls will not order the origioal 


to be made out, but upon payment of cofls to the 
% plaintiff in error, in caſe he does not further pro- 


« ſecute the writ ;”” a copy of the petition, and the 


Maſter of the Rolls“ order thereon, muſt be ſerved 


on the plaintiff's attorney; and if he neglects to 
proceed, then no cofts are to be allowed ; pay for 
your order 5s. 64. carry ſame to the curfitor, with 
a præcipe, and he will make out the original, leave it 


with the ſheriff of the county where the venue is 


laid, for return of nibil, pay I 5. I | 


When the original is ſealed, and the return filed, 
carry it to the cu/{os brevium of the Common Pleas, 


in Brick. court, and file it; pay him 4 d. for ſame, 


and 4d. every poſt- term after the return. 
il: „A. B. plaintiff, 
In the Common Pleas, f and 
C. D. defendant. 


The humble Patition of the ſaid A. B. the Plaintiff 
Humbly ſheweth, 


779 


How defendagt's 
attorney is to 
proceed, when 
no original filed. 
Vide my Inſtr. 

Cler. 5 ed. 683. 
as to the time t 


beſpeak the oti⸗ 


ginal, 


That your petitioner having, in Eaſter term Petidiony 


1793, commenced an action at law againſt the 


above-named C, D, late of Weſtminſter in the 
county 


780 


county of Middleſex, yeoman, In his M ajeſty's court : 


of Common Pleas at Weſtminſter, in a plea of 


When original 


warrants the 
proceedings, 


| Make a tender 
of cofte, 


treſpaſs on the caſe, to his damage of 601. and your 
petitioner hath laid his venue in the county of Mid. 


dlefex ; and judgment hath been obtained in ſuch 


action in Trinity term laſt paſt, for 351, damages, 
and 121. 10s. coſts, whereupon the ſaid defendant 
hath brought his writ of error, returnable in his 


Majeſty's court of King's Bench on the morrow of 


All Souls, whereſoever, c. but no further proceed- 
| Ings have been had thereon. e Non 


That your petitioner hath not as yet ſued out 
any original writ to warrant the ſaid judgment, and 
that he is adviſed it is neceſſary that the ſame ſhould 
be ſued out to warrant the ſaid judgment, and the 
time for applying for the ſame in the ordinary 


| coutfe is expired, and that the curſitor of the ſaid 
county cannot make out the ſame without an order 


from your Honour, 


„ Your petitioner therefore humbly pray: 
| „% your Honour, to grant unto him an or- 
« der, that the curſitor of the ſaid county 
„% of Middleſex may iſſue an original writina 
this cauſe, out of this honourable court, 

“ returnable in his ſaid Majeſty's court of 
© Common Pleas, on, c. 43 | 
And your Petitioner {hall ever pray, & c. 


| Where the want of an original writ is aſſigned 
for error, and it appears that all the proceedings 
are of the ſame term wherein the original is returnable, 


ſuch an original warrants theſe proceedings; let 


it be of any return of the ſame term; but an ori- 
ginal of the term wherein final judgment is given 


will not warrant it, if by the record it appears that 


there have been proceedings in the cauſe in the term or 
terms before. 1 Will. 182. Dyke v. Sweeting. 
After ſervice, make a tender of the coſts. in ertor 


to plaintiff's attorney, which if he accepts you may 
nos · pros, and take put execution. 


ben: 
Aﬀtet 


ter 


\ 


Error. 


After ſervice of the rule to tranſcribe, leave a tf plaintit 't at- 


eopy of the proceedings with the clerk of the errors, 


ind of the judgment (of courſe the roll is to be 
docketted and carried in. 
_ When. the tranſcript is complete, defendant's at- 
torney in error attends on the clerk of the errors, 
who will examine, ſame; after it is examined, the 


clerk of the errors delivers over the tranſcript to 


Mr. Webb, in the King's Bench office, with the 
writ of error annexed ; each party may have a copy 


upon paying 44. per ſheet; but it is incumbent on 


the attorney for defendant to order it forthwith, 
as f will be wanted in the future ſtage of the 
cauſe. | 

Upon the delivery of the tranſcript over to Mr. 
Webb, the cauſe is then ſaid to be in the court of 
King's Bench, therefore the defendant's attorney will 
proceed by ſcire facias guare executionem non, to ſbetu 


e cauſe why execution ſhould not be adjudged to the 
* plaintiſ,“ which is made returnable, if the pro- 


ceedings are by original, not on a day certain, but 
generally, whereſoever the king ſhall then be, and teſted, 
if the tranſcript be completed, the laſt day of term 
on that day, returnable the firſt day of the next 
term; if it is complete in vacation, and not deli- 


vered over till the firſt day of the next term, then it 


is to bear teſe that day, and there muſt be fifteen 
days between the zeſte and return of both. 
But if the proceedings are by bill, the ſci, fa, 


muſt be made returnable on à day certain. 2 Lord F 


Raym. 1417. | 
o amendment, vide my Inſtr. 5 edit. 682. 
rror had 3 brought in the name of Smith 


(who had a verdict, on the firſt trial, in his favour) 


as well as of Verelſt, againſt whom the judgment 
was entered. This the curſitor made affidavit hap- 
pened by miſtake, and contrary to his inſtructions, 
which-avere to ſue error for /erelſi only. K. B. 


was moved to quaſh the writ on part of defendant 


in error ; on the part of the plaintiff in error, to 
amend it by ſtriking out the name of 3 
5 | | e 


72: 


torney proceeds 
in error, then 


how to proceed. 


Defendant's at- 
torney to ſue out 
ſci. fa. 


Returnable, gc, 
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Teſte. 


But if by bill. 


Where writ of 
error is amended. 
in HB. R. new 
bail ſhall be 
given on amend- 
ed wilt in CG. J. 


r . r _ — 8 
— px e E n e <a 
hs - o — . 
2 4s. 4 3 pI; n 
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The court diſcharged the former rule, and made 
the latter abſolute. The recognizance of bail has. 
ing neceſſarily followed the writ, the ſame miſtake 
had happened there; ſo that in fad, there was no 
bail to the amended writ. —— W hereupon plaintiff 
below ſued out execution and levied: and though 
the plaintiff in error offered to alter the recogni. 
zance, agreeable to the amended writ, it would not 


de accepted. Motion to ſet aſide the execution 


and amend the recognizance; and the bail having 
entered into a new recognizance in court, rule ab- 


| folute and to reſtore the goods. Rafael v. Verelſt. 


Conſent to cone 
feſs judgment on 
a fecond ation, 


Bail ſhell be 
given in debt on 
the judgment, 
though none to 
the original 
aQicn, and 


a writ of error being 


2 Black. Rep. 1067. : | 
A confent to confeſs judgment on a fecond action 
with a ſtay of execution, till a writ of error deter- 
mined on the original Judgrnents does not prevent 
rought on the ſecond judg- 
ment, after affirmance of the firſt, ade v. Rogers. 
2 Black. Rep. 780. But for the future, the rule to 
expreſs not to bring ertor upon the ſecond judg- 
ment. 
For the reſt of the proceedings in the King's Bench, 
vide my Izſtruct. Cleric. 5 edit. p. 682. 7 


Of Action on Judgment pending E rror. 


Where ſpecial bail has beęh given to the original 
action, there no bail is required in an action on the 
judgment againſt the principal pending error. 
Fackſen v. Ducket, for that would be bail ad infini- 
tum. Pradt. Reg. 54. . 

So if there be an action on the judgment, al- 
though no error pending, 0 bail is required, if there 
be bail in the original action; but if there be no 
bail in the original action, then there muſt be bail. 
Crutchfields v. Sewords, Barn, 116. | 

On motion to ſtay proceedings in debt on the 
judgment, and that the bail bond might be deli- 
vered up; becauſe the defendant had brought erro! 
in the X. B. ſo that two ſecurities are obtained at 
once for the ſame cauſe of action, contrary to 5 

8 | ay. 


V. 


Error. 


Ray. 47. Cauſe ſhewn was, that there was 10 
bail to, the original action; in which caſe the prac- 


tice is to reguire bail on the action on the judg- 
ment, notwithſtanding the bail in error, which the 
court agreed to. Pract. Reg. 57. Comyn. 5 56. 
And Gould, F. ſaid, The reaſon of the practice is, 
becauſe there has never been bail given in this 
court. Theſe are checks againſt delay, and ought 


not to be taken off. Rule diſch. Kendal v. Carey. 


2 Black. Rep. 768. Barn. 71. Same determina- 
tion in K. B. Coup. 5 56. | 

If plaintiff defers ſigning judgment till error 
ſpent, and then brings debt on the judgment, the 


court will order a new writ of error at attorney's _ 


expence. Barn. 250. Arden v. Lamley, 


Of guaſhing E rrer. 


If brought by one of {wo defendants, it may be 
quaſhed. 8 Mod. 305. Sir. 233. 5 Med. 338. 


- Salk, 319. 90 for variance. 2 Str. 1110. 


The forms of the different præcipes for Originals, 
10 warrant the Fudg ment by default in caje Error tis 
brought. | 


| Middleſex, (M.) If Fehn Denn make you ſecure, 
Sc. then put, &c. Richard Fenn, late of Meſimin- 


ter, in the ſaid county, merchant, that he be before 


our juſtices at Weſtminſter, on the morrow of the 
Holy Trinity, to ſhew, For that whereas (here ſet 
forth the whole declaration verbatim). Io the 
ſaid John his damage of 500. as is ſaid, c. 

London, (ſſ.) Command Richard Fenn, late of 
Londen, merchant, That juſtly, Cc. he render to 
Jehn Denn 1001. of lawful money of Great Britain, 
which he owes to, and unjuſtly detzins from him, 


Fe. Returnable before his Majeſty's juſtices at 


Meſiminſter, on the morrow of the Holy Trintty. 
London, (l.) Command Richard Fenn, late of 
London, merchant, That juſtly, Sc. he render to 
A, B. executor of the laſt will and teſtament of J. K. 
| | | deceaſed, 
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though a writ 
of error is 
brought. 


In cafe, 


bake; 


1 
| 1 
| q 
In debt 2gainſt 


an executcr, 


584 


La covenant, 


| Pracipe in ac» 


count. 


If a bailiff. 


If bailiff and re- 
ceiver. 


O 1 

From 100 J. to 200 marks - - o©on 
0 1 
I 


Error. 


deceaſed, 501, of lawful money of Great Britain, 


which he unjuſtly detains from him, Sc. Ret. 
(as before). : . 
Middleſex, (ſſ.) Command Richard Fenn, late of, 


Oc. that he juſtly, &c. perform to John Denn, the 
covenant made between them, according to the 


force, form, and effect of a certain indenture made 
between them. Ret. (as before), | 
On all præcipes quod reddat, if the ſum exceeds 


40 l. a fine is payable to the king in the following 
. proportions : he 


: . OE * Ki 9. d. 
From 407. to 100 marks = - © 6 
From 100 marks to 1001. = < &< 


From 1331. Gs. 8 d. to 1661. 135. 44. 

From 1661, 135. 44. to 200 J. 

And fo conſequently for every 100 
marks more - - - o 

And for every 1001, more - 010. 0 


Surrey, to wit, Command C. D. late of E. in 
the county aforeſaid, gent. That he render to F. G. 
his reaſonable account, for the time which he was 
receiver of the money of him F. &c. 

If a bailiff, then as before, to account for the 


© 0 0 © 


time in which he was bailiff of him F. in E. &c. 


If a bailiff and receiver, then for the time which 
he was his bailiff in E. and receiver of the money 


of him F. &c. 


Somerſet, to wit, Command C. D. late of, c. 
yeoman, That he render unto F. G. one mare, one 
cow, &c. (as the caſe requires), of the price of 


ten pounds, which he unjuſtly detains from him, 


Se. | | WERE 
Somerſet, to wit, Command C. D. late of, &. 
yeoman, That he render unto F. G. 1001. of law- 
ful money of Great Britain, which to him are in 


_ -arrear, of a certain annual rent of 50 l. which to 


him he owes, and unjuſtly detains, &c, 


8 Pleas in Abatement, when to be Of claiming Conuxance. 
8 pleaded. | | oh 
| When conuzance to be demanded 
. EFINITION of pleas in| | Page 291 
| abatement Page 44 Muſt be entered on record 292 
, Pleas in abatement are under re- The entry ibid. 
ſtrictions 288 When denied ibid, 
* Judgment to be peremptory ibid. | Refuſed 2 . 
8 No advantage can be taken of There mult be affidavit ibid. 
D the declaration ibid. | | 
In pleas of this ſort venue not | | 
3 neceſſary ibid. Pleas in Abatement, 
0 Cannot be pleaded before ap- 
pearance, © ibid. | Coverture pleaded in abatement 
6. Muſt be pleaded in four days | | 329 
* though no rule given 289 | Aﬀidavit _ 1 
Was Unleſs filed late in term ibid. | How to ingroſs the ſame, c. 
The four days inclaſiuve ibid. 1 75 jdid. 
the S0 in both courts, whether rule To be ſigned by a ſerjeant ibid, 
A to plead be given or not ibid. | Aﬀidavit made by attorney ibid, 
wich If Sanday the laſt of the four, the | How to enter a caſetur breve on 
ney deſendant has all the next day the roll, if the plea be true, 
EY ibid, | and the form thereof 330 
27 No plea without affidavit ibid. | The entry did. 
; Muſt be ſigned by a ſerjeant ibid. | No coſts did. 
e There muſt be an effidavit to a May now amend ibid. 
e. © plea to the juriſdiction 290 | 0 
him, What effidavit neceſſary to plead 5 
£ a plea of antient demeſne ibid. By Death. 
e. Cannot plead two dilatory pleas | 5 Ws 
law- | : ibid. | If plaintiff or defendant die after 
re in All pleas in abatement (unleſs, | interlocutory judgment, action 
Ec.) pay be pleaded after ſpe-¶ fhall not abate, if the ſuit could 
cial imparlagce _ ibid, | have been originally maintain- 
Flaintiff may now ſummon to] ed by the ezecutor 3 
amend ibid. | If two or more plaintiffs ſue, the 


3 E 5 denth 


1 


n of one ſhall not _—_ the Ri 


Action Page 737 
The like if there are two defend- 
ants. ibid. 
The death of either party between 
verdict and judgment is not 

error, provided the judgment 
be entered up within two terms 
ibid. 
Death of either party before the 
aſſizes, ſuit abates; but if after 
the aſſizes, though be fore trial, 
it does not ibid. 
If after verdict, and before day in 
bank, the plaintiff dies, if de- 
fſendant figns judgment within 
two terms, it is within the ſta- 

. tute | "48 

Ejectment againſt baron and 
feme, baron dies between the 
day of niſi prius and the day in 
bank, it is good againſt the 
feme ibid. 
If feme takes huſband after ver- 
dict and before the day in 
bank, ſhe ſhall have judgment, 
but a /cz. ſa. muſt be ſued ibid. 
If pending an argument, plaintiff 
dies, {uit does not abate, the 
like if defendant dies ibid. 
A teme ſole cannot by marriage 
abate her writ ibid. 
If ſhe is ſued, and takes huſband, 
the writ does not abate ibid. 
If there are two ſuits pending for 
the ſame cauſe of action, the 
ſecond ſuit ſhall abate 739 

If teme ſole moves the caule, 

how to proceed if ſhe marries 
| | | ibid, 

[Account 9717 


Bankruptcy. — 


Bapkreptcy does not abate the 


* 


Ac. tian. 

Why firſt introduced Page 37 
Ac. ætiam in debt 153 
— Caſe Hs 154 

— —aſault 1 
— — corenant ibid. 
— — trover 156 
| detinue ibid. 
Againſt two defendants in cab 
jointly | ibid. 
As an executor in caſe ibid. 


As adminiſtrator on bond ibid, 
As aſſignees of a bankrupt ibid. 


Actions. 


What is an action » 
Of the ſeveral ſorts of aclions, 
viz. Criminal, popular, and 
civil actions 8 


When the ſtatute muſt be re- 


hearſed ig. 
When not ibid. 
When the day is material if re- 
cited ibid. 


Recital of ſtatute as much as 

makes for the party ſuflicient 9 
Of real actions ibid. 
Perſonal and mixt action: ibid, 
Of the action of account ibid. 


A promiſe in the nature of a ver- 
bal covenant ibid, 


al promiſe ibid. 
Of the ſtatute of frauds ibid. 


Contract for ſale of goods for 


'Y0k. of more fl 
Conſtruction of the act ibid. 
Aſſumpſit lies in many Caſes 

here debt lies, and in mar) 
where debt doth not lie ibic- 


Of implied contracts wy 


ſuic 55 4224 


Where by the party grie ved ibid. 


What is an umpſit 6% 


Agreements not all to reſt on ver- 


JA o Ws = wo wv 


> „ 
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Of hs ation of afſuwpſir for | = 


money had and received. 
Page 12 
If boſband goes abroad, and wife 
dies, her father paying for fu- 


neral, may recover back the 


money of the huſband 13 
Of the action of covenant ibid. 
When it lies by or againſt an ex- 


ecutor, heir, aſſignee, &c, ibid. 
When aſſignee liable „ 
When not ibid. 
D:4t when it lies ibid. 
When not ibid. 
Lies on contract ibid. 
So againſt a ſheriff 15 


On a foreign judgment ibid. 


So for a penalty ibid. 


Þut net on a bill of exchange ibid. 


Will lie on a note ibid, 
It lies for goods ſold, and how to 
declate ibid. 
Mzy recover a leſs ſum than de- 

manded © 16 

What is an aſſault ibid, 
bares... © © "hk 

aſſault and impriſon- 
ment | ibid. 
— caſe for what it lies ibid. 
— Frou 1 


The advantage of this action ibid. 
Wat declatation ought to ſhew 18 
This action in form 1s a fiction, in 
ſubſtance a remed ibid. 
Proof required 19 
Maintainable by aſſgnees of 
bankrupt ibid. 
Vhen demand neceſfat ibid. 
When not againlt a ſheriff ibid. 
ho may maintain this action 


ibid. 
When actual converſion not ne- 
cellary to pftroyre ibid. 
-xecutors may have this action 20 
mmm dF; _-*_ 10s 
rea. ibid. 


: the like as 1 erſonk] 


age 20 


property 


Difference between the a0 0 a 


i treſpaſs and caſe e 
reſpaſi for real property i 74. 
There mult be a lawtul rege d. 


Caution, how to commence ac- 


tions if plaintiff be I ant, i deot, 

feme covert | ibid, 
Executors ZE 24 
Joint tenants . | ibid, 
Or tenants in common Ibid. 
Who may be ſued 25 


If te ai be known, and 


ſome not ibid, 


Within what Time Actions are ro be 
brought ; as for Inſtance 26. 


No perſon ſhall have a writ of 
right but within 60 years ibid. 
Claim to prevent ſtatute muſt be 


on the land | ibid. 
I hen penal actions to be brou = 
ibid. 


Information and the affidavit 27 
On ſtatute of uſury no affidavit 
1 
ConfiruQion of the at ibid. 
Writs of formedon to be ſued 
within twenty years next after 


title firſt deſcended | 28 
Eje&ment ibid, 
Conſtruction of flatute ibid. 
Of tenants in common ibid, 


Copyholds _ 29 
Limitation of perſonal L ſons ibid. 

Their limitation after judgment 
or outlawry reverſed ibid. 


4E 2 Who 


8 ibid. 
All parties liable ibid. 
When actions may be joined ibid. 
The role ibid. 
For whom, and againſt whom, an 
action will lie 8 


* 1 
- 
— — ————— ũ—AN!NNUNNUUUU UUU—U—A— 2 — — —— — CES 
— 1 - ou ae > 
$ 
lng. tv 7 22 3 Fy 


. 
— — — woe nie —— 
23 — — —— — —— I COIN — * 


CIR. 2 
2 
by 


FR) 


r 


- —— — ,,, 


— rn hn 


— A pews 


1 

| 
| 
: 

| 
i 


Wo are excepted Page 30 
When ſtatute begins to run ibid. 


Slander of title ibid. 


Actions on promiſſory notes to be 


What actions are held tobe with- 
in ſtat. 21 Fac. I. c. 16. ibid. 
Action on bond not within ſtat. 31 


So debt for ti hes | ibid. 
So againſt ſheriff for money levied 
— ibid. 
Charity not bound ibid. 
Legacy übid. 
Mortgage ibid. 


So action for cand. magn. ibid. 


But Where words of themſelves 
are actionable within ſtat. ibid. 
Without alledging ſpecial da- 


mage 4t 


Treſ pals per quod fervitium amiſit 
not within ttat. ibid. 


brought within the time ap- 
pointed for actions on the caſe 

| ibid. 
When years to be computed ibid. 
Suits in the admiralty ibid. 
Capias ſufficient to ſhew the com- 
mencement of the ſuit 33 


As to actions by executors ibid. 


Afidavits of Debt 37. 


Definition of 135 
What it 1s to contain | Ibid. 
Muſt be poſitive ibid. 
Jo be filed before or at time of 
ſuing out the writ ibid. 
Can not join debt and cafe in one 

ſtam p | ibid. 


Nor againſt ſeveral defendants 
where the action is ſeveral ibid. 
Poſitire oath required ibid. 
If made by one convicted of fe- 
lopy not ſufficient 136 
But if one convicted of perjury, 


T 


An affidavit though not ſworn 
Poſitive, held ſufficient by two 
Juſtices Page 136 
Affidavit ſtating that bills being 
returned and proteſted without 
ſtating belief, bad; but it might 
have been ſupplied by a ſup- 
plemental affidavit ibid. 


Supplemental Aﬀdavit, 


Where the firſt affidavit is deſec- 
tive, yet it may be ſupplied in 
this court by a ſvpplemer::! 
one | 137 
Where the court refuſed a ſupple- 
mental affidavit ibid, 
Bail is examinable by the court | 
| ibid. 

An executor's aflidavit was ſup- 
plied | ibid. 
Where made by a third perſon 
muſt be poſitive 138 
Affidavit indebted in 500 J. and 
upwards, a ſupplemental af. 
davit refuſed ibid, 
But in another term, unleſs ther? 
were ſpecial circumſtances to 
prevent it, they would allow 
of :3t< +: 220 
Judges may impower commiſſ»r- | 
ers to take affidavits 125 
What affidavits may be ſworn be- 
fore a commiflioner who 1s 4, 
torney in the cauſe idig. 
The perſon taking ſame, io be 
paid 124. this, 
The zfidavit may be ſworn te. 
fore the filazer | ibid. 
It may be made by plaigtiff bin. 
ſelf, bis wife, or third peri 
iin his abſence 1010 
If plaintiff in Scotland, how 0 
hold to bail in Kugland iti 
Affidavit for work done anc 33 


will do U-* bid. 


| terials found 13) 
| | + 


For goods ſold and delivered 


Page 139 | 
For money lent ibid. 
laid out ibid. 


— had and received ibid. 
— — pon an account ſtated 
jbid. 

For 3 done, and materials 
ſound, goods ſold and deliver- 
ed, money laid out, lent, mo- 
ney had and received ibid. 
For goods fold and delivered by 
partners 140 
For goods ſold and delivered, 
made by plaintiff's ſervant ibid. 
For work done by plaintiff and 


his ſervants ibid. 
For the hire of horſes ibid. 
Por work done as a ſurgeon ibid, 
The like for apothecary ibid, 
For depaſturing of cattle 141 
kor uſe and occupation of a meſ- 
ſuage and land ibid. 
The like of a meſſuage ibid. 
or part of a meſſuage ibid. 
Lor arrears of rent due on leaſe 
ibid. 

For a gelding fold | ibid. 


For meat, drink, waſhing, &c. 
ibid. 

Drawee againſt the drawer on a 
note of "hand ibid. 
Itcorſve ageinft the drawer ibid. 
— —— izdorſer 142 
Vn a note where part has been 
paid, drawee againit the drawer 


ibid. 

Quaker's afirmation on a note 
ibid. 
Drawee ap3inſt the acceptor on a 
bill of exchange ibid. 
Diawee w. Drawer ibid. 


ludorſee agaiuſt the drawer, when 
paVable to his own order ibid. 

0 trover for goods ibid. 

— promiſſory note 143] 
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In trover for a bond Page 143 
— deeds generally ibid. 
Affidavit ſtating indebted in tro- 
ver bad ; idid 
What a good affidavit in trover 
| ibid. 
In detinue e 
Oa a bond obligee onda obligor 
I 
On an aſſignment of a bond nel 
by the obligee and aſſignee ibid, 
Caſe thereon as to the aflignee 


only - |  tbid, 
On a judgment recovered . 145 
On an annuity bond ibid, 


By the affignee of a bankrupt 
upon an account ſtated ib 


By an executor, for goods ſold 
and delivered ibid. 
On a note by ditto 146 


How to proceed to hold to bail 
for a violent aſſault ibid, 

Afﬀicdavit to hold to bail ibid. 

For other affidavits, ſee the dif- 
ferent heads. 


Amendment. 


How formerly: ſuitors were per- 
plexed in the mult trivial mat- 
ters 443 

But now the court will allow 
amendments to be made at any 
time whilſt the ſuit is depend- 
ing, though the record be made 
up, and term paſt ibid. 

May amend on payment of coſts 
or giving imparlance ibid, 

Cannot amend an Original writ 

ibid, 
After argument on demurrer, 

may move to amend 444 

After order for amendment, and 

pleading de novo, defendant re- 


delivered the foemer pleas, and 
gs I ibid. 
| 1 3 Muſt 


ä 


E K. 


Molt pay eoſts after demurrer, ee a new triel granted, vo 


by ns wiſh to amend declaration 
Page 444 

Aer bende after cauſe en- 

tered forargument on demurrer 
73, ibid. 

After argument on the merits, 

' avowry refuſed to be amended 
ibid. 

After iſſue joined, defendant had 
leave to amend his avowry ibid. 

Declaration in guare impedit a- 


mended 445 
Bill againſt an attorney amended 
ibid. 
Declaration on a bail bond may 
be amended ibid. 
On a 8 clauſum fregit a- 
_ mended „ ibid. 
5 Of adding a new Count. 


Shall not after the ſecond term 
add a new count, under pre- 
tence of amending, but muſt 


apply to add a new count with- | 


in the two terms ibid, 
Plaintiff declared here, but gave 
notice of being filed in K.B. 
it was taken out of office, and 
appearance entered by defend- 
ant. Judges refuſed an im- 
parlance - ibid. 
Leave was given to add a new 
count after the ſecond term, 


paying coſts of plea and appli- 


dation, but defendant to Plead 
de novo 446 
Pledges added and memorand. 
ibid. 

Title of declaration amended ibid. 
How to apply to amend ibid. 
Days of contin. amend. 
Defendant intitled to a new four 
days rule to plead (K. B. have 
got 11d of this rightly ) ibid, 


Ca. Ja. aſcer — 


80 by change of name 
Oy amended a capiax in the 


7 


amendment allowed in the re- 
cord Page 447 
, amended 

ibid. 
5 ibid, 


2 ibid. 


A 5 Fa. amended after executed 


by making it a teffatum ibid. 


The demandant had leave to a- 


mend all his proceedings in 
formedon 448 
Plea i in abatement not amandadic 
ibid. 


fue on compernit ad diem amend- 


ed ibid. 
An iſſue on aul tiel record, or /ci. 
a. ibid. 
Bail- piece amended. ibid. 


The real ſum inſerted i in a plea 


by an executor ibid. 
Declaration amended on plain 
tiff's motion, by changing the 
venue from London to Middle 
ſex, it being on a remedial las, 
and confined to Middle/ex ibid. 
After demurrer argued, will not 
permit an amendment 449 
Of amending declaration in ged. 

ment 654 


Appearance common to Capias 37. 


With whom to be entered 21; 
Note for the appearance ibid. 
With whom to be filed 216 
To be entered within eight days 
after the return ibid, 
Explanation of the time ibid. 
If not, plaintiff may enter accotd- 
| ing, Sc. ibid. 
Affidavit of the ſervice of the writ 

to be firſt made ibid. 
Common appearance msy be filed 
according, c. without a ſtamp- 

ed Memorandum 217 


4 


W hen 


J 


© & & | X. 
When plaintiF may appear P. 217 When the marriage muſt be made 


If defendant be ſued by a wrong Rt Page 220 
name, plaintiff cannot file ac- Defect in the affidavit ibid. 


cording, Oc. by the right N 
ü = ibid. 
If declaration be taken out of the 


office, it will cure the defect in 
proceſs ibid. 


Where plaintiff appears accord- 
ing, Cc. he need not take any 
notice of any attorney defend- 
ant employs, unleſs he plead 

bid, 

Affidavit of ſervice ibid. 

Appearance by defendant cures 
all de fects in meſne proceſs 218 

If defendant be ſued in aurong 
name, and he appears in his 
right name, plaintiff may de- 
clare in right name ibid, 

Appearance by plaintiff in wrong 
name, may be amended after 
declaration ibid. 

I baron and feme ſued, baron 
muſt appear for both ibid. 

Baron and feme ſued, huſband 

appeared for himſelf only, 
plaintiff ſigned judgment with- 
out a demand of plea, held ir- 
regular ibid. 

If ſeme appear without her huſ- 


band, plaintiff muſt bring him 


into court Adi. 
Plaintiff cannot declare in chief 
beſore appearancde 219 


Irregularity of plaintiff's entering 
| _ an appearance for defendant, 


to be complained of before 


judgmeot ' ibid. 
An attorney not appearing ac- 
cording to his undertaking, to. 
be attached ibid. 
In abhat caſes a common appearance 
will be ordered (26:56:11 $hld. 
Rule as 10 the diſcharge of the 
wife „ nom bs 225 


at divers games, Sc. 

Fugitive ; 

Court now receives à ſup le- 
mental affidavit where they 
refuſed it ibid, 

K. B. determ. as to this bid. 

The court will not diſcharge a 
feme covert, unleſs the coverture 
be open and notorious 221 

Bankrupt may be diſcharged on 
producing his certificate 222 


Afﬀidavit for money won at pay 
ibid. 


Arbitration. 
Merchants, Sc. deſiring to end 


controverſies by arbitration, 
may agree their ſobmiſſiof to 
the award of any perſon 748 
In caſe of diſobedience, party 
negleQing, ſubject to attach - 
ment ibid. 
Unleſs ſuch award ſhall be ſet 
aſide before the laſt day of the 
next term, after it is made ibid. 
The only ground to impeach an 
award is colluſion, or groſs miſ- 

| bebaviour, of the arbitrators, 
otherwiſe binding 749 
Where the objections ariſe on the 
face of the award, may be made 

at any time ibid. 
This means after a rule ibid. 
Award of releaſes on a ſpecial 
reference is good for the matter 
referred, and void as to the 
reſt ibid. 
How to proceed to make ſubmiſ- 
ſion a rule of court ibid. 
Affidavit of the due execution of 
the band 1 4 ibid, 
Ho to proceed to get an atiach- 
nen : 09 Jo | 


„ 


Affdavit ot; the attendance, _ 
mand, and refuſal Page 750 
How to move for the 

ment 75 
How to proceed on a rule of re 

ference | | ibid. 
How to enlarge the time ibid. 
How to proceed after award made 

2 

Affdavit of the ſervice of - 
rule, allocatur for coſts and de- 
mand of the money awarded 
ibid. 


attach 


Affidavit of the due execution of | 


the award to be made by one 
of the witneſſes 25% 
When bail is given in the action, 
and the plaintiff cakes a verdict 
ſubject ro the reference, how he 


is to proceed after award made 


ibid. 
Upon a rule to ſhew cauſe why 
poftea ſhould not be delivered 
to plaintiff after award made, 
it was objected, to ground the 
motion, there ought to have 
been an affidavit of the due 
execution of the award, e. 


and held good 754 


Court will compel a witneſs to 


make affidavit of the execution 


of a bond ibid. 
Arreft, 

Arreft, definition of | 121 

What is an arreit ibid. 


The bailiff need not be the hand 
that arreſts ibid. 
None to be held to ſpecial bail in 


a' ſupericr court, under 10“. | 


ibid, 
And if thecauſe of ation amounts 


to 10. and arreſt to be made, 


affidavit 'to be made of the | 


cauſe of aQion, and the ſum 


| 


: 


F 
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as che beck of the 


wnt- 
For Which the ſherif ; is 
bail for, and no more ibid, 
But if no affidavit, muſt proceed 
by a co py ibid. 
No arreſt on a Sunday ibid. 
Eſcape warrant 4 ibid. 
Bail ibid. 
Arreſt after writ returnable, of. 
ficer cannot detain till a new Wl 

. writ be made out 1239 
No ſheriff, Sc. in Wales, or coun- 
ties palatine, to arreſt, unleſs Wi 
the cauſe of action be 8 ibid. 
No perſon to be held to bail in 
an inferior court under 100. 
ibid. 

But may proceed by copy ibid. 
No ſeaman ſhall be liable to be 
taken out of his mejeſty's ſer. MW 
vice, otherwiſe than for ſome MW 
criminal matter, unleſs the 
debt amounts to 201. 124 
If arreſted for a leſs ſum, may be 
diſcharged by a judge ibid. 
But plaintiff may, upon notice 
given to ſeaman, proceed to 
outlawry 1259 
No volunteer ſoldier liable to be 
arreſted, unleſs for a real debt 
of 2ol. ibid. W 
But plaintiff may, upon notice 
given, proceed to judgment 
and outlawry 126 MW 
Who are within the act ibid. 
Non · com miſſioned officers and 
privates are within the act ibid. 
Not to extend to ſoldiers impri- W 
ſoned for not obeying orders of | 
juſtices ibis. 

| If any perſon procure another to | 
be arreſted at the ſuit of 207 
perſon-where there is no ſuch Y 
perſon known, or without the 


plaintiff 's conſent, every — 


Page 122 
wo take 


ſon, ſo offending ſhall, ſuffer. 
ix months impriſonment . 
7 „ Rem SN 
„bat a perſon may be beld 10 


bail of cour/e ibid. 
Where not n 


yen damages are reduced to a 
certainty, as by a covenant to 
pay, Oc. plaintiff is intitled bi 

1 419; „ 

Defendant may be held to bail 

on the judgment, ( uo bail in 

the original action, ) notwith- 
ſtanding a writ of et ror brought 


ibid. 


debt on judgment if 104. for 
colts „ 4008. 


an heir, executor, or admiziſ- 


writing to pay, may be arreſted 

| ibid. 

do if executor has been guilty of 
2 devaſtavit, if retwined by the 

heriff 155 ibid. 

dia an aclĩion for double rent 129 
ite K. B. now hold to bail for 
debt and coſts if they amount 

to 101. ibid. 

This court alſo do this 
&rvants of peers are now de- 
pived of privilege 

luwbat ations defendant cannot be 
ld to bail of courſe ibid. 
vu may have a judge's order 130 
i cefendant_ arreſted in the ori- 
ginal action, he cannot be held 

'0 bail on the judgment ibid. 


ibid. 
ibid. 


in a foreign court 
Nor in penal actions 


e not to be arreſled 131 
lat per ſons not iatitled to pri- 
Wege | zbid. 
"ben deſtroyed 


ibid. 


trator perſonally promiſes in 


ibid. 


p 


N 


May hold defendant to bail 1a | 


ö 


bor for foreign. money recovered | 


al perſons in reſſect of privilege | 


ibid. 


V 
Perty attending his cauſe, all day 


privileged | Page 131 
So if he attend his bail to juſt 


% 

Witneſs 
Bankrupt is free for forty- two 
days from arreſt, provided he 
was not in cuſtody at the time 

„ 8 

Barriſter | bi 
In what caſes a defendant may be 
held to bail a ſecand time ibid. 

© 


Arreſt of Judgment. = 
Arreſt of judgment what 


any thing in the record in arreſt 
of judgment, which may be aſ- 
ſigned for error ibid. 
Motion muſt be made before or 
on the appearance day of hab, 
corp. =. .. ibid, 
Of the days to more ibid. 
Shall not be arreſted becauſe de- 
fendant's name is put in two 
counts, inſtead of plaintiff's 


ibid. 
How to move ibid, 
The rule 431 


How plaintiff is to proceed to 
diſcharge the rule ibid. 
If judgment arreſted, how to pro- 
ceed ibid. 
Io if rule diſcharged ibid. 
How to move on an inquiſition in 
arreſt of judgment 
The rule of law reſpeQing; the 
arreſt of judgment 
If an a plea in abatement all the 
pleadings are not entered on 


ibid. 

All perſons who have retard? to 
a cauſe which calls for their 

attendance are privileged ibid. 


132 


oy 430 
After verdict, a man may alledge 


I owe. —— — Ro re on + 


\ 
— PU 
——— uhu —— een er renee" 
- 


ibid. 


432 


— ere rr ee. oe — 


— - 


| 

| 

; ; 
l 

| 
v 

. 


FT 0 8 S. 


record, it is ſaid, it is good 
Cauſe to arreſt the judgment. 


but I doubt it Page 432 


If rule diſcharged, how to pro- 


ceed 8 ibid. 

16. 3 

© fault and impriſonment ibid. 

"7-13 Battery ibid. 
Aſumpſit 10. 


Attachment. 


Attachment for not paying coſts, 
ſor not proceeding to trial 381 
Tbe like againſt the ſheriff for 
contempt 207 
The like againſt an attorney for 
contempt | 


Attornment, 


Attornment of tenants under a 
 -writ of poſſeſſion in ejectmen 


074 

Attornies. 
The definition of 90 
Formerly made by letters patent 
| 58 ibid. 
Judges to examine them ibid. 
To take the oaths ibid. 


If an attorney convicted of for- 

gery, &c. ſhall practice, judge 
do tranſport - "1 
No perſon to commence any ac- 
© tion, Oc. without beiog ſworn 
and inrolled _ ibid. 


Any judge before admiſſion, to 


examine if be be qualified ibid. 


Admiſſion to be wrote on patch - 


ment DE: ibid. 
The like clauſe reſpeRing ſolici- 
i. SF ano o 


576 


None to act as. an attorney, un. 
leſs he has ſerved a clerkſhip f 
and been admitted Page 92 5 
Judge to examine ibid. 
Ihe like wich reſpe to folicitor: M 
| : K 91 ibid, 
An attorney of this court may ſue 
in any other with conſent ibid. 


Not to have more than twoclerk; 


Prothonotaries .may have "fe | 
| | ibid. 
May carry on proceedings in 
Wales with conſent ibid. 
Sworn attornies permitting thoſe | 
that are not 1 to iſſue. writs, 
diſabled W 
Attornies to be inrolled ibid. 
Sworn attorney may be admitted 
a ſolicitor 


93 
| Attorney ſuing out a writ before | 


inrollment forfeits 50/, ibid. 

A quaker, on taking bis ſolema 

affirmation, may be admitted | 

an attorney a 

An attorney's oath _ ibid. 
No attorney being a priſoner, to 

commence or prolecute any | 


action ibid. 
Any attorney permiting, Cc. to 
be ſtruck off ibid. 
Not to extend to ſuits before cos- 
finement ibid. 
May commence an ad ion on the 
bail bond ibid. 
This act relates to proſecutions, 
not to defences 640 


Perſons bound to ſerve 28 clerks 
to attornies, to cauſe affidavit to 
be made within three months af- 

ter execution of the contract ibid, 

None to be. admitted attoroies 

before ſuch. affidavit. 29 
5 ibid. 


Who are to file ſuch affidavits 


9 1 with clerk pf the wazraass it 


95 


cletks 
vit to 
bs af- 
 jb1d, 
oroies 
duced 

ibid. 


davits 


5 ibid. 


No 


No attorney to take clerk after] 
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diſcqotinuing bufineſs Page g5 
The clerł to be employed the whole 
tine of ſervice, by ſuch attor- 
ney; Sr. e 
If before the expiration of the 
time the attorney die, or the 
clerk be diſcharged by rule, 
and he is bound by another 
contract, ſuch ſervice to be 
good, if affidavit be made and 
hled avithin three months 96 
Before admittance of an attorney, 
affidavit to be made and filed 
of actual ſervice ibid. 
Duties by whom to be paid, and 
at what time ibid. 
Attorney adding as agent, or per- 
mitting his name to be uſed, or 
ſending any proceſs to any un- 
qualified perſon, thereby to en- 
able him to appear or act as an 
attorney, to be ſtruck off the 


roll | ibid. 
None but attornies admitted to 
practice at ſeſſions 97 


Perſons exempted. 
Alphabetical book to be kept by 
the clerk of the warrants, to 
enter the name and places of 
abode of the attornies 98 
if no entry made, fixing up in the 
prothonotaries office, notice 
deemed ſufficient ibid. 
Attornies not attending for one 
year to have no privilege ibid. 
Auornies diſmiſſed by one court, 
be not admitted to praftiſe in 
another F5VVͤõ!„I“Z,B 
Attorney to pay 14. 4. per term 
ee 

Certificare to be taken out an- 


ibid. 


nually by every ſolicitor prac- 
tiling in any court, holding 
plea for 405. and upwards 99 


Thoſe refiding in London or Wejt- | 


minſter, the bills of mortality 


or Edinburgh, to pay 51. for a 
S 
Any other part 3/. 

From Nov. 1. 1785, every acting 


Page 99 
| WTR 


ſolicitor, Sc. ſhall anpually de- 
liver in a note of his name and 
reſidence, c. in order to ob- 
tain a certificate ibid. 
Officers for entering applications 
for certificates in England 100 
Entering officers, &c. to iſſue an- 
nual certificates, which muſt bs 
renewed 10 days before expira- 
tion | fpid. 
Perſons reſiding 40 days in a year 
within the limits of the higher 
duties, are to pay the ſame ibid. 
Penalty on acting without certi- 
ficate, or giving in a falſe place 
of reſidence 101 
Perſons having taken out certiſi- 
cates may act for others who 
have alſo taken them out ibid. 
Perſons under one certificate, may 
act in any other court in which 
he is ſworn, Sc. 102 
Not to be leſſee or bail ibid. 
No attorney to be changed with - 
out rule or order ibid. 
Nor until the bill be paid ibid. 
When declaration to be left with 
the agents ibid. 
Time to plead ibid, 
Pleas to be delivered to the agent 


103 
Notice of trial, Fe. ibid. 


No under ſnheriff, ſheriff's clerk, 


c. ſhall be an attorney duriog 


the time that he is in office 
| 


with any ſuch ſherif ibid. 
Country attorney anſwerable ſor 
"Das agent. . -- 6 
The authority of an attorney, 
© How long continues ibid. 


if 


E ůwõʒ #* 2 


If he dies Page 103 
Attornies who have diſcontinued 
and been forejudged not to 


bave privillege ibid. 
To pay 8 d. a term "" "JOS 
FRESH ibid. 


Attorney admitted fraudulently 
to be ſtruck off jdid. 
Not privileged from ſerving in 
3 ibid. 
Attorney of one court ſues an at- 
torney of another, the privilege 
of that court which is poſſeſſed 
of the cauſe, ſhall be preferred 
TE ibid. 
Attornies for ill practice, Oc. lia- 

ble to be puniſhed in a ſum- 


mary wWay 2 ibid. 
Alſo for baſe and unfair deal- 
- ings 5 104 


An action lies againſt an attorney 
for neglecting to charge a per- 


ſon in execution 105 
Not liable if he neglect to plead, 
if a juſt debt ibid. 


An attorney is not bound to diſ- 
cover the contents of a deed 
ſhewn by his client ibid. 
Verdict for one defendant, judg- 
ment by default, and one hal!f- 
penry damages. The court 
permitted coſts on judgment 


by default to be dedatted from 


the coſts taxed on the poſtea, 


and allowed to the plaintiff 


e 

An attorney mey detain writings 
till paid, but cannot detain 
* deeds delivered upon ſpecial 
'rruſt, for the money due in 
that buſineſs l 
An attorney has a lien for bis bill 
of coſts on money levied, not- 


wWithſtandipg a docket has been 


- firack againſt the client be- 
""comiog bankrupt ' © ibid, 


How to ; proceed to file articles ant 
get admitted Page 10 

New rule reſpecting the admiflion 
| | did. 


Affidavit of ſervice © 108 


Proceedings againſt Attornies, 


They are not to be arreſted 1 31 4 


Attorney of the C. P. may arre(t 
an attorney of K. B. 569 

If an attorney is arreſted on a 
K. B. proceſs, the ſheriff not 
to diſcharge him on a writ of 
privilege, but he muſt ſue out 
his writ, and produce it with 
his plea /ub pede ſigilli; aliter, 

if proceſs iſſues out of an infe- 
rior court ibid. 
But in K. B. if an attorney be 
arreſted by /atitat, he ſhall be 
diſcharged on common 
2 ibid. 

But if of a different court, he 
muſt plead privilege 
After verdict the court will not 
compel an attorney to diſcover 
the place of abode of client 


ibid. 


How to ſue an attorney 5-0 
When to appear, if he lives in 
town, or within twenty miles 
of London | ibid. 
If in the country ibid. 


Bill to be filed four days before 
the end of the term 571 
The form of the bil! ibid. 


Notice to appear ibid. 
Formerly bill was to be entered, 

and N“ roll put thereon 57: 
How to appear ibie, 
Tie form of a declaration ibid. 
He is to plead in four or eig't 


the. werey © Of 


days as other peripns (out of 
Wii: 


bail | 


75010. 


eg 


Not to extend to any bill of fees 


Not tobe taxed after inquiry ibid. 


T6 
Writ of inquiry +... Page 573 


How to, proceed to trial if de 
pleads | ibid. 


How to make up iſſue, if it is of 


another term, than the decla- 
ration ibid. | 
Imparlance, plea, Se. 574 
Record ibdid. 
How to forejudge for want of ap- 
pearance ibid, 
Forejudger what _ 575 
The form ibid. 
A ſecond forejudger cannot be 
igned | ibid. 


How to reſtore an attorney, after 
he has paid the debt and coſts 
| ibid. 
How to proceed againſt an attorney 
if be be attached for ae 

6 | 57 
An attorney admitted fraudu- 
lently, an attachment was 
granted againſt the maſter ibid. 
Attachment ibid. 
If taken, how to proceed 577 
Cannot move for defendant to 
anſwer interrogatories, unleſs 
he be in the Fleet ibid. 
One day's notice to juſtify will do 
: | ibid. 
How to prepare interrogatories 
againſt an attorney ibid, 
The ſorm of the interrogatories 


578 

Of taxing their bills | Ibis, 
No action to be brought until a 
bill has been delivered ſigned, 


for a month | ibid. 
judges to refer to tax 11629 
If a ſixth be taken off ibid. 
If leſs bid. 


between one ſolicitor and an, ib. 
A bill for conveyancing, only, 
not liable to be taxed. 5630 


EE Xx 


If attorney die, bill need not be 
ſignedd „ ae 80 
Aſter bond given, not to be 
taxed m151 8 8 
Coſts allowed where a ninth part 
taken fl nr 
Not to be taxed at nf privs ibid. 
| But may before plea ibid. 
How to obtain a bill from an at- 
torney 581 
How to tax it _ ijdid. 


Time for taxing not ſettled ibid. 


Proceedings by Attornies, 


If an attorney ſues by original he 
walves his privilege 5864 


If he ſues in his own name, it is 
done by attachment of privi- 


lege ibid. 
The form of an attachment of 

privilege ibid. 
Præcipe for ditto 65 
How to appear ibid. 
Bail- piece on an attachment of 
privilege 566 
The form of the declaration ibid. 
Venue _ 1hid. 


| The want of pledges cannot be 
taken advantage of in error 567 
Within what time defendant is to 
plead ibid. 

A writ of inquiry ats. of an at- 
torney | ibid, 
Gl ot oa 
An attorney taken on a «a, /a. 
upon a nonſvit for coſts, return- 
able on a general return, held 
well GE 568 
Why proceſs is made returnable 
ats. of an attorney on à day 
ei oh eee 
An attorney of C. P. may hold to 
bail an attorney of K. B. ibid. 


Where an attorney of one court 
| | ſues 


„ * W # 3 


foes an attorney of another, the 
Privilege of that court Which 
is poſſeſſed of the cauſe ſhall be 
a. . f Page 568 


Kuli 2 74. 


"08 Special. 


Definition of the word bail 170 


Why called bail | ibid. 
Bail and maivprize, the differ 
ence ibid. 
Bail ro ſheriff cannot take prin- 
cipal on a Sunday ibid. 
Denomination of Sail Beloau and 
bail above ibid. 
Fees for arreſt ibid. 
What perſons may or not become 
bail above 171 
No attorney | ibid. 
Nor his clerk ibid. 
Except to render ibid, 
No ſheriff's officer, bailiff, c. to 
be bail ibid, 


A ſummoning officer to the ſhe- 


riff, within the rule ibid. 


| Perſons outlawed'after judgment 
cannot be bail 172 
A Frenchman who lives here, and 
who ſwore himſelf worth 2c0c/. 
zin the bank of Paris, was per- 


mitted to juſtify, the defendant | 


himſelf being a foreigner ibid, 
Bail living in the verge of the 
court, 


Within <vhat time bail is to be put 
in in Londen and M:ddleſex I73 
New rule for ſettling the prac- 
tice as to the putling in bail 
ö 

Explained. 373 T34 
If laſt of the four days happen on 


Sunday _ 3bid. | 


may be permitted to. 
Juſtify 8 ibid. 


Heu 70 put in 5410 12 ' Fon on 2 
capias Pa el 
Bail- piece | * of 
If defendant not backe bail are 
bound in double the ſum ibid. 
How if no fllacer to be met with 


ibid. 
Memorandum to be fled on à 24, 
64. ſtamp 8 Wide 


The memorandum or minute ibid. 
If put in in due time, no neceſ- 


ity for notice ibid. 
Contra in K. B. 176 
Notice ibid. 
Excepting to bail „. 
If ſame bail put in as is in bond, 
yet may except 177 


Exception witbin 20 days ibid. 
Muſt be made in the filazer's 
book, or on bail-piece ibis. 


defendant's attorney ibid, 
Bail put in before return of the 
writ, and no notice, no excep- 
tion in 20 days held good ibid. 
Notice of exception 178 
Exception regularly entered, and 
verbal notice only given, ſhe- 
riff is not liable, for noice 
ought to be given in writing 


ibid. 

Juſtification ibid. 

To be perfected in four days afier 
exception | ibid. 

Notice to juſtify three Is irregular 

179 

If exception be in vacation, how 

notice is to be given ibid. 


What a waiver of bail ibid. 
Notice of juſtifying ſame bail a3 

put in ibid. 
How to juſtify in court 160 
Aﬀigavir of ſervice of notice of 


Fuſtification ibid. 
Cannot juſtify at chambers with- 
out confer 181 

f How 


To be in writing, and notice to 


| l 


I KK *« 4 © 


| How to juſtify there Page 181 
Of oppoſing them ibid. 
Of adding bail and juſtifying 182 
he additional bail muſt be put 


in before notice of juſtification | 


can be given ibid. 
Bail muſt actually have become 
ſo, before notice of juſtifica- | 
tion is given Ane . 
And they are to juſtify, without 
exception | ibid, 
Notice that bail would be added, 
and juſtify ſame. day, bad ibid. 
Notice if two bail added, and 
that they will juſtify ibid, 
Notice of ene being added, and 
that he, with one other already 


put in, will juſtify 184 
How to add bail ibid. 


Caſes reſpectiug Bail. 


One bail eſteemed as no bail not 
ſufficient to render 1bid. 
Of exonerating bail ibid. 
Of ſurrender before juſtifying ibid. 
Bail excepted to and do not juſ- 
tify, are as no bail ibid. 
Rail need not juſtify, in order to 
ſurrender, though a rule to 
bring in the body be ſerved 

| 18 
Though a rule to bring in = 


render without juſtifying ibid. 
Though bail are rejected, new 


bail may be put in for the pur- 
pole of render. ibid. 


of rendering 186 
cannot ſurrender the de endant 


f bail be ready before attach- 


body has been ſerved, bail may | 


before jullification ibid. 


ment, can not move for it ibid. 


When one day's notice of juſtifi- 
cation will do Page 187 
Cannot give notice of -juſtifica- 


leſs the former one is changes 
n Sth... Wide 

Bail cannot be witneſs for the de- 
fendant | ibid. 
Nor for the plaintiff. + ibid. 


How to proceed in theſe caſes 


: brow 261.36 act Wh 
Of putting in bail in the country, 
and tranſmitting it |, ibid. 


Commiſſioners are appointed in 
the country to take bail 188 
How long defendant has to put 
in bail.in the country - ibid. 
How to put in bail before com- 
miſſioners 4 ibid. 
Affidavit of the due taking of 
bail, in the country, and be- 
| fore whom to be ſworn ibid. 
Affidavit of juſtification 18 


May be ſworn before the commiſ- 


ſioner who took the bail ibid. 
On receipt of bail-piece and affi- 
davits, how the agent is to 


proceed | 190 
Notice of ſuch bail-piece taken; 
and of the filing ibid. 


Exception 


8 191 
How to juſtify in court ibid. 


How to proceed after exception 


Rule of 4. and 5 . & M. 13 191 
The recognizance - 4 liel 
Bail- piece „ 


( % nes 
| Defendant not preſent, bail mo | 
wo perſons not worth a groat | 
may put in bail for the purpoſe | 


bound in double the ſum ſworn. 
10 3 ibid. 


zance 


11344444 144 43 "= ibid, 
Afﬀidavit to be made of the due 
taking 5 
enter bails ibid. 

| Aud 


tion by a new attorney, an- 


186 The condition of the recogai- 
But bail ſurreptitiouſiy put in ö 


ibid. 
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And plaintiff's attorney to have 
recourſe thereto Page 193 
Tranſmitting and entering of bail 
taken in the country ibid. 
Of bling it'#fter © © ibid. 
One bail acknowledged in the 
country, the other in town not 
allowed | _— 
If defendant held to bail Ly a 

- Judge's order, how to From 
| ibid. 


Bail, Proceedings 
| title Scire 


again. Vide 
acias. 


Bail Bond 39. | | 


At common law, proceeding 
againſt the ſheriff by amerce- 
ment Sh 195 

New rule for ſettling the practice 
in relation to the proſecution 
on bond Es 1bid. 

Explanation of rule 'on proceſs 
returnable the firſt return 196 

And what day bond may be aſ- 
figned | ibid. 

Explanation on any other return 


| ibid. 
Sunday when a day ibid. 
The caſe on the new rule ibid. 


Sheriff on requeſt to aſſign bond 
to the plaintiff 197 
Who may bring an action in his 
own name ibid. 
Plaintiff's attorney ſhould before 
aſſigu ment be ſatisfied with the 
ſofficieney of the bail ibid. 
How to apply for affignment of 


the bond in town ibid. 
How in the country 198 
ibid. 


Action thereon 
Attorney waives his privilege by 

entering into a bail bond ibid. 
Afier an exception to bail, new | 


tail were added, bur did not | 


But if he had lived long enough 


joſtify, Plaintiff too - 
ment of the bond, » Bon 
ception to the added bail, and 
held well | age 198 
If plaintiff does not declare 
before the 4/oign day of the 
third term inclulive, he cannot 
take the bond 199 
The difference in practice oſ K . 


| ibid, 

A bail bond may be ſued by the 
executor of the aſſignee ibid. 
Terms on which the court qwill fray 
proceedings after bond taken, and 
put in ſuit 200 
Bail mult be perfected before pro- 
ceedings on the bond may be 
ſtaid ibid. 
Of the notice of ſuch motion ibid. 
Bail cannot render where pro- 
ceedings on the bond, and 
judgment ſigned againſt then 
| ibid. 
Defendant may juſtify his bail, 
and be let into the merits upon 
terms | ibid. 
If bond affigned irregularly, boy 
to proceed 201 
In what irregularities may ariſe 
| ibid, 
Pending ſuch motion cannot teke 
the bond ibid. 
If defendant die before judgment 
could have been againſt bail, 
proceedings ſtaid ibic. 


for plaintiff to have proceeded 
to trial, and to have had jucy- 
ment, it would have been 
otherwiſe ibid. 
How much bail are liable for 18. 
The defendant cannot plead in 
abatement after ſtay on - 
If the plaintiff hath delayed bim: 
ſelf in proceeding to trial, - 
| cou! 


court will ſtay proceedings on 
the bond 5 . * | Page. 202 
Bail cannot be permitted to pay, 
without paying the coils againſt 


5 

: the principal, when they apply 
i to ſtay proceedings ibid. 
t Defendant in the original action 
0 dying, before plaintiff could 
. have judgment againſt him in 
. the original action (although 
e the bond was aſſigued), yet 
. court ordered the proceedings 
ay to ſtay - | ibid. 
nd If plaintiff has Toft a trial, bail to 
0 ſtand as a ſecurity ibid. 
wo | If defendant becomes bankrupt, 
be obtains his certificate, and 
n. afterwards bond aſſigned and 
id, put in ſuir, proceedings will be 
N ſtaid | 203 
nd Declaration againſt the principal 
294 on a bail- bond 255 
1 The like againſt the bail 259 
pon | nave 0 

_— Bankrupt. 

10 Cannot be arreſted for forty-two 
15 : days, if not in cuſtody before 
. 70 commiſſion ſued out 133 
15 4 Bankrupt impriſoned after certi- 
m_ ficate allowed, how to be diſ- 
bil charged 3 ate es 
;di. lf verdict be obtained for a debt 

h previous to the bankruptcy, 
— and colts are taxed after, yet 
T 5 the bankrupt, if he obtains the 
** certificate, ſhall be . | 
3 ibid. 
5 Wi; be obtains it by fraud, other- 
; wiſe | 

1 If the commiſſion appears 2905 
g ib Culent, the court will not diſ- 
4 hin ne rn 
not c om an 
jal, ihe Mar N ibid. 
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| Allowance of a. bankrupt's. cer- 


_ _tificate, uo relation back to diſ- 
charge defendant's bail, if fixed 
before ſuch allowance Page 685 
Debt and coſts paid for a bank- - 
rupt, on a promiſe of indemni- 
ty, is not covered by the com- 
. miſſion, the ſame being not 


paid till after the bankyogecy 


os 


Bankrupt going beyond ſea, re- 
_ fuſing to aſſiſt his creditors to 
get in his debts, not intitled to 
be diſcharged, under the inſol- 
vent a& 3 ibid. 
Creditor is intitled to prove his 
coſts after verdict under com- 
miſſion, though judgment not 
ſigned till after the commiſſion 
Defendant producing his certiſi- 
cate, diſcharged on a common 
appearance, the bond bein 
forteiced before commiſſion it- 
ſued ibid. 
Debt, when not barred 687 
If an annuity bond is forfeited be- 
fore the bankruptcy, it ſhould 
be valued and proved under 
the commiſſion. If forfeited 
after, it cannot ibid. 
A bill drawn on and accepted by 
A. but not due, nor paid, till 
afier drawer was declared 
bankrupt, the defendant not 
diſcharged by certificate ibid. 
When he is liable to pay the old 
debt, upon a new prowiſe ibid. 


| Bar, Vide Special Plas 335. 


_ Baron and Femt, 


Wpben they ought to join, and 
23 


ben not 


if 


. 

If proceſs be againſt baron and 
feme, ſervice on the huſband 1s 
ſufficient for both; and if the 
huſband does not appear for 
himſelf and his wife, plaintiff 
may for them Page 167 
If the wife be arreſted on proceſs 
againſt the huſband and her, 


ſhe ſhall be diſcharged 219 
But the marriage muſt be clearly 


made out 5 220 
If both arreſted together, ſhe ſhall 
be diſcharged ibid. 
The rule as to execution ibid. 


Þ 


Court will not diſcharge the feme 
on a common appearance, un- 
leſs coverture be open and no- 
torious | 221 


Bill of exceptions "i 
Sed, abies? on 31. 
Brief 419. 
Caſe, actions en 16, 
. 
Cingue Ports 150. 


Directions to the Cinque Ports 


162 
Capias to Dower ibid. 
Præcipe for ditto 


Circuit 110. 


The courts of aſſize and a, prius 


| „ 
The judges to go the circuit twice 
a year ibid. 


When they came into uſe ibid. 
Any man may be a juſtice of oyer 
and terminer, and general gaol 


The form of cognovit in caſe 406 


* 


| The like againſt an adminiftracer 


| in debt 483 
The like in caſe ibid. 
Compounding Adians, 


ibid. 


zz x 


The judges ſit by virtue of fve 
ſeveral commiſſions Page 111 
The definition of the words nift 
prius . _ Ibid, 
The ſeveral counties in England 
are divided in ſix circuits 112 
The circuits and towns where the 
aſſizes are held ibid. 
The ſeveral officers belonging to 
the circuit ibid. 
The buſineſs of ſheriff and co. 
roner | ibid, _ | 
Names of the clerks of aſſize ibid. 
Cities and towns having a ſheriff or 


ſeeriffs 163 


. 
Cognovit AXionem, 


The like in debt 465 
How to ſign the judgment ibid. 
Retraxit of the plea ibid. 


Judgment by cognovit acbionem in 
caſe, and debt 481 


No informer ſhall compound att 
the defendant, but by leave cf 
the court 745 
But this act does not extend i 
penalties given to the put} 


grieved | Ibis, 
Leave given on the flatute © 
uſury | ibis, 


On compounding a penal action, 
the king's part to be paid f. 


; {4 
On a bona fide, but not on 2 col- 


delivery ibid. | 


luſive compoſition, the plain 
* I. # 


V 


Denied on à ſmall compoſition 


If con ſolidated and error brought 


I Þ\ #. © 


may alſo be allowed a reaſon- 
able ſam for his coſts Page 746 


ibid. 
How to proceed ibid, 
+ fidavit ibid. 


Confeſſion, See Copgnovit 461. 
Concilium. Vide Demurrer 348. 


J 


Conſolidating of Afions. 


How to conſolidate 736 
In term 5 ibid. 
In vacation ibid. 


How to proceed againſt the others, 
after verd ict of the one ibid. 
Two actions for words cannot be 
conſolidated 1bid. 


againſt the terms of the rule, 
though damages and coſts are 
paid, and there be no error, 
court will ſtop the allowance 


_ Conftables 758. 
Continuances. 


The want of a cont. in an iſſue- 
book delivered 588 
When neceſſary 


vult | 
Contract implied 11. 


Continuance, notice of 375» 
Coniſance, claiming 291. 
; Cor omer. | , | 


[f the ſheriffy are parties to the 


ſuit, then the venire muſt be a- 


769 | 


66 
Continuance of curia adviſare | 


| the ſheriff in office, it muſt be 
directed to the coroner Page 207 
But if againſt the late ſheriffs, ic 
may be directed to the preſent 
ſheriffs, to attach them, &e. 


ibid. 


His fee for attaching ſheriff ibid, 


Corporations. 


Corporations aggregate, how to 
be ſued „ he, 
They cannot be outlawed or at- 
need EET ibid. 
A capias or exigent do not go ibid. 


of incorporation, by original 
writ, and by attorney appoint- 


Though in ejectment jt need not 


entry, and ouſter, the deed is 
admitted, Cartb. 390. 

Form of a declaration againſt a 
corporation | 756 


Security for Cofts 222. 


How practice was, as to foreigners 
222 

Now if plaintiff reſides in a fo- 
reign country, and out of the 
reach of the proceſs, muſt give 
ſecurity ibid. 
But in ui tam action refuſed ibid. 


When @pplication to be made 


| ibid, 

In ejetment demiſe of an infant, 
muſt find a reſponſible plaintiff 

| 9 ibid, 
Former ejetment ibid. 
But this court refuſed to ſtay the 


warded to the coroner 365 
there is an attachment againſt | 


proceedings till the debt and 
" © | 


| 
j 


If they ſve, mult ſue by 11s name 
ed under ſedl ibid... 


be fo, for by confeſſiag leaſe, 


Appearance | ibid. 


F 2 colls | 


FED 


coſts in two former actions 


ſhould be paid Page 222 


Coſts, of Taxing. 
May have a rule to be preſent at 
_ waxing" 420 
Affidavit of increaſed coſts 423 
The like for not going to trial 380 
If cauſe goes off at aſſize without 
either party being in fault, 
and cried at ſubſequent aſſize, 
coſts of the former ſhall be al- 
allowed 425 
Covenant 123. 
Countermand 373. 


Of the Court of Common Pleas. 


By Saxon conſlitution there was 
bur one ſuperior court I 
It is nat removeable from Vest. 
minſſer | = | 
It is tty!ed the lock and key of 
the common law 
In this court real actions, as well 
as perſonal, may be tried ibid. 


This court, without any writ, | 


may upon a ſuggeſtion grant 
prohibitions to keep temporal, 
as well as eccleſiaſtical courts, 
within their bounds and juriſ- 
dictions, without: any original 
or plea depending "U idid. 
Actions from inferior courts may 
be removed here | 
In 'term, it may award a habeas 
corpus for any perſon commit- 
ted for treaſun or felony ibid. 
May puniſh its officers ibid, 
Juriſdiction is general, and none 
ſhall} bave writs of treſpaſs, 
unleſs he ſwear that the gooss 
token were worth 40. ibid. 
[f debt be beneath 1ts juriſdic- 
tion, court will ſtay the pro- 
ceedings; ſo will K. 3. 215 


2 K. 
No more coſts than damages, un- 


leſs you recover 40s. Page p 


live in different counties, though 
the debt be under 405, this 


court holds plea ibid. 
Debt lies here on a judgment for 
165. given for coſts idid. 
The ſtyle of the court 6 


The authority of this court is 
founded on an original writ ib, 
Unleſs the party is privileged, 


Sheriffs ſummons on it ibis. 
How the court proceeded if de- 


fendant appeared ibid. 
N lf he did not appear, how the 
proceſs was ibid. 


How the proceedings were before 
the capias was given 
The preſent mode of proceſs 37 
Appearance of the defendant ib. 
If not, how plaintiff may do it 
for him goa | 
If affidavit be made of the debt ib. 
, THT. 4 
Bail above, London, Cc. ibid. 


26 Oyer 


But where plaintiff and defendant 


then on a writ of privilege ibid. 


It holds plea by bill agaioſt of- 
ficers of the court ibid, 
Alſo againſt peers and members 
| | | ibid, 
Hiſtory of the proceedings in thi. 
court | 34 
Of the original writ ibic. 
Tae ſecurity found thereon, and 
why 35 


ibid. 


d 
XS nod” lit. ood a. ane S 


Recognizancde idid. 
Beil in the country, how autho- 
rized to be taken #49 
Exception 1b1d, 
Aſſignment of the bail-bond ibid. 
Declaration | 40 
Venue in local actions, &c. ibid. 
Tranſi ory 95 ibid. 
Non pros 42 
Detence | ibid, 


0 


Oyer SOD Page 42 | How demurrers are brought on to 
Imparlances ibid. be argued Page 59 
Pleas in abatement _ 44 | Conſilium and judgment in debt 
Affidavit to be annexed 45 and caſe | | 60 
If plea allowed ibid. | How iſſue in fact is to be diſpoſed 
If overruled 46 of ibid. 
When judgment peremptory ib. Of the plea a e continu- 
General iſſue, what 47] ance ibid, 
Payment of money into court ib. | Fenire and ba. corpera 62 
Set off | 48 | Of the return ibid. 
Special pleas _ ibid. If ſheriff be party WM 
Jultification 49 | Record _ 
Statute of limitations ibid. Verdict 64 
Eſtoppel, what | ibid. | Bill of exceptions ibid. 
The condition and qualities of a | Demurrer to evidence ibid. 
plea co | What it admits 65 
Rule in pleading c1 | Potea ibid. 
When to plead ſpecially ibid. | Special verdict ibid, 
Replication- 52 | Special caſe ibid. 
Departure | ibid. | Repleader | 65 
| Traverſe | ibid.] No coſts 67 
| Rule relating thereto 1bid. | When can be ae ibid. 
When neceſſary 53 | After demur. no repleader idid. 
There cannot be traverſe upon | Nor before trial ibid. 
; traverſe 1bid | New trial ibid. 
e I: mult be taken on ſome material | Ot very antient date ibid. 
: point alledged ibid. The ground of motion ibid. 
e When replication may confeſs and | When to be moved for 69 
q avoid the plea and traverſe 54 | Arreſt of judgment ibid. 
7 Of giving colour, and its end | The grounds ibid. 
. ibid. | Trial by record | 70 
it Rejoinder ibid. | Judgments are of two 1 in- 
"= Departure in pleading ibid. | terloc. and final = 
d. Novel aſſign ment ibid. | Interlocutory 72 
3 Surrejoinder 55 Inquiry 73 
d. Duplicity to be avoided ibid. | Now diſpenſed wich on notes and 
d. Proteſtation, the uſe of 560 bills | ibid, 
* When neceſſary to be made ibid. | Inquiry and inqueſt of office 74 
39 Ive, when parties are at ibid. | Final judgment, defin. of ibid, 
os Iſſue in fact and in law 57 | Audita querela ibid, 
71 emurrer ibid. Executions 75 
15 General or ſpecial 58 | Of different ſorts 70 
id. Form of : ibi. Satisfaction ibid. 
id. Continuance of the parties when Court, Juriſdiction of. Fiae title 
42 neceſſary 4 | Juriſdidtion 3, 4. 5 
i 3 F 3 ee, 


* N 


Debts, mutual, Page 309. 
Debt 14 
Debtort. Vide Injolven 709. 


e x 
Definition of 224 


Rules of pleading founded in 
ſtrong ſenſe ibid. 


If defendant ſued in wrong name 


| ibid. 

Repetition to be avoided ibid. 
Only the nature of the action to 
be repeated 225 
For arcidipg the common bar, 
and new aflipnment, to men- 
tion place in declaration ibid. 
Unneceſſary length to be avoided 
in covenant 1 


Slander ibid. 
General ſtatutes ibid. 
Upon judgments ibid, 


W hen decl. may be amerided ibid. 
Rules of pleading objects of bre- 
vity 


- 


If impertinent ibid. 
Unneceſſary counts ſtruck out 
übid. 


When may move to ſtrike out 
__unneceflary counts ibid. 
Rule of the King's Bench ibid. 
Variance between the declaration 
and proceſs when fatal 22 
If declar. in debt and the ac- 
etiam in caſe | ibid. 


But now ground to exonerate bail, 


queere ibid. 
Defendant may have Plaintiff's 
demand Lidid. 
When no waiver of bail ibid. 
Delivery of pleadings to be be- 
fore nine 5 ibid. 
Actions are to proceed, though 
no warrant filed ibid. 


226| 


How to be ingroſſed, and charge 
Page 2:8 
Two ways to declare ibid, 
Of declaring de bene eſs ibid. 
How when defendant files ut or 
appear, 229 
Of declaring when plaintiff appears 
according to ſtatute idid. 
If declaration taken out of office, 
though writ be ſerved after re- 
turn day, good 230 
How to declare on proceſs ret, on 
any other return ibid, 
If delivered de bene ei on or be- 
fore appear. day, has four 
days to plead from appearance 
day ibid. 
Waiver of bail if not delivered 
de bene eſſe | 231 
Rule to plead when it may been- 
tered ibid. 
When intitled to be paid for de- 
claration bid. 
Plaintiff ſhall loſe bis bail if be 
declares. different from V 
; 1 I 
Declaration mult be delivered to 
the agent in town ibid. 
May add a new count before the 
end of ſecond term ibis, 
Notice to plead after declaration 
delivered held good 232 
Declara ion ſhould be marked « 
Jene eſſe ibid. 
Cannot deliver againſt one of t 
defendants until both appesr, 
or one appcars, and the other 
is ovtlawed m 
Heu to proceed if one arreſſid at 
the other nt ory 


Of declaring by the bye 232. | 


ibid. 


The King's Bench mode 


I an action be brought by ide 
55 baron 


* 
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baron only, and declaration 


delivered, he cannot deliver 
one by the bye, at the ſuit of 
himſelf and wife Page 233 
When it cannot be delivered by 
the bye ibid, 
A capias abſolute, the plaintiff 
may declare yu tam, well 
enough ibid. 
Defendant bound to receive a de- 


claration by the bye ats. of 


ſame plain: tiff ibid. 
Declaration delivered by the bye 
before plaintiff had declared in 
the original action, held good 

| ibid. 
How to indorſe a declaration 47 
bene efſe 234 
The like on ſervice of proceſs 
ibid. 
The like if delivered in chief ibid. 
On bailable adtions, there is no 
need of giving notice of decla- 
ration delivered ibid. 
What is requifite in notice of 
declaration - ibid. 
dodce of declaration de bene ee 
ibid, 

The like on common proceſs de 
bene c 235 
Ihe like where appearance is en- 
tered according to the ſtatute 
ibid. 


The flatute relating to acubros 


for not declaring ibid. 


Within what time plaintiff muſt 
236 


declare 
Cannot ſign a norpros unleſs ap- 
bearance entered of the term 
proceſs is returnable ibid. 
Joint action, there cannot be ſe— 
parate vonprofſes 4 ibid. 
33: tf action be teveral contra ibid. 
Wren may have further time 237 
Mut be demanded of the agent 
ibid. 


ö 


If no rule to declare be given, 
how long plaintiff has to de- 

clare \ 9 / "Page 237 

King's Bench practice ibid. 

Where he does not declare after 
time obtained, defendant may 
fi gn judgment 238 

Of Patitling and laying ihe gy. in 
the declaration bid. 

Declaration for work PE: — 
materials found, work and la- 
bour generally, goods ſold and 
delivered, money lent, laid out, 
had and received, and * 0 
account ſtated 


The like for the ſale of 1 244 


Againſt an executor for goods ſol 
245 
For an executor 247 
The like for the aſſignees of a 
bankrupt, for premiums of in- 
ſurance, and work done by the 
bankrupt 248 
The like on a note, payee againſt 
the drawer 249 
The like on a foreign bill, ſecond 
indorſee agaiaſt the firſt in- 
dorſer ibid. 
The like by an attorney for fees 
252 
The like on a bond, obligee 
againſt the obligor 254 
The like in debt upon a Judg- 
ment recovered for the de- 
fendant 2 

The like on a bail-bond againſt 


the principal 259 
The like againſt one of the bail 
9 

The like for an aſſault 263 


For an affault and falſe impri- 
ſon ment ibid. 
The like in treſpaſs, for break- 
ing and entering de plain- 
tiff*s cloſe with cattle, poach- 
ing and ſpoilipg the earth, 

3 F 4 and 
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and breaking the gates, c. 
Page 264 

Declaration in replevin for cattle 
| | 265 
Of Paying proceedings in a ſecond 
action, till cofts of a former ac- 
tion paid 
With rcipe& to amending, decla- 

rations, title Amendment. 


| Demurrer to evidence 64. 


Demurrer 57. 


What is a demurrer in law 348 


Either general or ſpecial ibid. 
General demurrer confeſſes the 
facts well pleaded. If demurs 
ſpecially, waives all other mat- 
ters ibid. 


After demurrer joined, the court 


to give judgment according to 
right, without regarding form, 
unleſs ſpecially ſhewn yr: canes 

| ibid, 
| Cauſes aſſigned ought not to be 
involved in general expreſſions, 
of double negative pregnant 


349 
Exceptions ſhall not be regarded, 
unleſs ſpecially ſhewn on de- 


murrer ibid. 


Defendant cannot demur to de- 


claration in debt, becauſe it 
Kates that he was attached in- 
ſtead of ſummoned ibid, 
This court never permits defend- 


ant to plead over (excep:) ibid. 


Muſt be ſigned though gexeral 
| ibid. 

How to ingroſs and deliver it ibid. 
May amend as to form 
If plaintiff's attorney makes up 
the book, how to proceed to 
argument i did. 


If defendant demurs to the decl. 


266 


Y 


| 


| 


he ſhall accept notice of in. 

quiry on back of joinder; or 

when plaintiff demurs to plea, 
then on back of demurrer 

Mp Page 350 

Mey ſign judgment for want of 

paying for demurrer book ibid. 

Ho proceed to argument on part 

of defendant ibid. 

How for the plaintiff 351 


| Sham cemurrer may be ſet down 


for laſt day cf term ibid. 
Formerly copies of demurrer 
books were delivered one week + 
before argument 352 
If the attorney of either party ue 
not deliver, the other may ibid. 
Plaintiff's attorney ſhall now de. 
liver all the books abo days be- 
fore argument, and two of 
which 1s to be paid for, by the 
defendant's attorney ibid. 
Counſels rames to be inſerted, 
number roll, and the day of 
argument to be put on each 


350-1. 


book | ibid, 
If judgment be for the pl2innf,, 
in caſe then how to proceed ibid. 
If action be on bill or note, no 
inquiry neceſſary 353 
The like if in debt ibid. 
Judgment mult be figned with the 
prothonotaries, before you can 
give notice of inquiry ibid, 


the other part, demurrer is ge- 
nerally argued firſt 191d, 
But it mzy be either way ibid. 
Leave was given to withdraw 4 
demurrer and plead ibid. 
But general practice is, that aſter 
a trial loſt the court will not 
permit a demurrer to be with- 
drawn ibid. 
The plaintiff's counſel beg the 
argument ibid. 


| 


Demurrer to part, and iſſue as ib 


3 


Siren « os 
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If plaintiff demur, and it is in fa- 
vor cf defendant, plaintiff may 
withdraw it and reply Page 354 

Plaintiff's counſel to begin ibid. 

Praftice as to the delivery of the 
book to defendant's attorney 


Entering cauſe for argument ibid. 


No argument four firſt and four 


Def arture 54. 


Detinue 20. 


Diſcominuance. 
The definition of the ward 744 
After demurre- joined and en- 


tered, cannot diſcontinue with- 
out motion ibid. 


Aiminiſtrator muſt pay coſts ibid. 
How to proceed ibid. 


Diftringar, 


Pracipe for ditto 


FB #:.0£3 


ibid. 

A demurrer to the merits, is an 
iſſuable plea ibid. 
If iſſue and demurrer ibid. 


laſt days of term ibid. 
A general demurrer book to the | 

declaration ER 
Joinder ibid. 
Demurrer to plea 356 
Demurrer to replication, with 
_ cauſes ibid, 
Joinder „ 357 
Conunuances ibid. 


But before declaration may by a 
treaſury role ibid. 


Fen againſt a peer or mem 
r 


£86 | 
The like on an original quart | 
clauſum Fregit F 5. 618 


| Docket. 


When the rolls are to be dock 
ee | Page 439 
How to docket them © $ ibid. 
The form of ſeveral dockets, which 
are not made on paper as in the 
K. B., but entered in the cfhce 
on the docket roll ibid. 
No judgment to affect lands, un- 


leſs docketed 440 
Dufplicity 55. 


jedment. 


An ingenious fiction for the trial 
of titles be 634 
The invention of this action, is 
for the advancement of juſtice 
| 2 ibid. 


| The plaintiff and defendant in 


the firſt inſtance, where pre- 
miſes are tenanted, merely no- 
| minal ibid. 

Uncer control of the court ibid, 
Adopted in lieu of almoſt all real 


ations 8 ibid. 
A peſſeſſory remedy ibid, 
Mult be brought within twenty 

years ibid. 
The right of poſſeſſion muſt be 

ſhewn ; ibid. 


The damages are recovered in an 


action for the meine proſits 63 
No diſtinction between a 997405 


tus! entry mutt be made ibid. 
Avual entry how to be made ibid. 
How 10 proceed, if no tenant in 
Defence? 7 „ 
The form of a leiter of attorney 


ibid. | 


to enter, Ws, ibid. 
The 


Þ and judgment by defiult ibid. * 
If a fine has been levied, an ac- 


5 


The leaſe Page 637 
If there be no letter of attorrey. 
how to proceed 638 
eclaration, how it is to be ig 
this caſe and notice ibid. 
No affidavit of ſealing leaſe ne 
ceſſary 1 | 
OV notice to quit ibid. 
When requiite, and when no: 
. | ibid. 
Mortgagee, when he muſt give 
notice | 5 B4O 
When not ibid. 
V/hen to be given by the rever- 
ſioner ibid. 
Ad miaiſtrator 641 
Inſufliciency of notice may be in- 
ſiſted on at the trial ibid. 
Heif a vear's notice when ibid. 
When double rent ibid. 
Cuſtom of London ibid. 
Where there is a tenant in poſſeſ- 
ion, how to procerd ibid, 
Who declaration may be ſerved 


ON 642 


Tow to proceed, if the tenant ab- 
ſconds ibid. 
In London and Midaleſex tenants 
to be told when they are to ap- 
Pear, and in what time the 
motion is to be made ibid. 
Caſes relating to ſervice of eject- 


ments under particular circum 


ſtances ; 64 
Tender to tenant who refuſed, 

left on the floor 1b1d, 
As to ſecreting ibid. 
Where tenant and wife both ab- 
ſconded ibid. 
Where a perſon came in ſurrepti- 
; tioufly ibid. 
Declaration tendered through a 


WinGow ibid. 
Service on wife 644 
Wives ibid. 


Where tenant abſconds 
223 : 


ibid. Demiſe, day of 


5 


Delivered to a daughter, owned 


by tenant Page 644 
Tendered to wife on the premile; 


through a window, ſhe refuſed 


to receive it, and left on a 
ledge ibid, 
Tenant acknowledged receipt on 
a Sunday, good idis, 
Lunatic 645 
Tender to wife in the ſhop, though 
ſhe refuſe to hear it read, ſame 
being left, held good 


it and read it ibid. 
The like rule on tenant's daugb- 
ter, tenant having ſecreted 
himſelf | 


overſeers, who rented a poor- 
houſe „ 646 
Service on the daughter (neither 
the tenant nor wife at home), 
afterwards wife acknowledged 
the receipt of it, read over and 
explained to her, good ibid. 
All ejettments muſt be delivered 
before efſaign day _ thd, 
Country ibid. 
If in country ejectment, and tt: 
notice be to appear in Faſter o: 
AMichaclmas term, motion mutt 
be made in the /ame term ide 
notice was made to appear in, 
or no rule ibid. 
Declaration in ejed ment on one 


demiſe 647 
Cab at as to the notice 648 
Amendment in the venue ibid. 
Declaration on a double _ | 
| | 49 
flow the premiſes are to be 10- 

ſerted : 6:9 
So exact a deſcription as 16 2%. 

cipe not neceſſary 11%. 


In what county to be brought 631 


10. 
Seycral 


ibid. 
Copy ſhewn to the wife who took | 


ibid. 


Service on churchwardens and 


\ 
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Ceveral leſſors 


Page 651 | 
Tenants in common ibid. 
Coheirs | ibid. 
Joint tenants ibid. 
Corporation ibid. 
Heir ibid. 


If the leſſor of plaintiff's title ac- 
crues in Vacation, yet you may 
deliver declaration of the laſt 


term ibid. 
Within what time to be 9 
1 52 

Motion for judgment ibid. 


Relates only to tenants in poſſeſ- 


fon ; ibid. 
And not on a vacant poſſeſhon 
Country ejectments ibid. 


How to move for judgment ibid. 


Alidavit of the ſervice 653 
B:fore whom to be {ſworn ibid. 
If wife ſerved ibid. 
How to ſign judgment ibid. 


1: judgment be ſigned, a judge 
may ſtay proceedings, if plain- 
tiff will not waive it 6564 

But if poſſeſſion given, it is ſaid 

ctherwiſe; but I doubt this 

ibid, 

!f «thout loſs of trial, may be let 


into the merits ibid. 
Ofamending declaration ibid. 
Demiſe altered ibid. 


Ihe term may be enlarged 655 


Amerament in parcels ibid. 
"Of the appearance ibid. 
tor lands in antient demetne 

= 3: Ooh 
In town 1b1d 
Country ibid. 


Secondary to ſhew his alphabeti- 
cel paper of ejetments 056 
he tenant is not obliged to ap- 
pearalthough indem nified ihi4 

Tenants to give notice to their 

landlords of ejeccment ibid. 


ik 2 


provedrent, forfeiture Page656 
A tenant to the mortgagor, if 
ejectment be ſerved by his 
mortgagee, not within the a& 
| 5 ibid. 
How to appear for the tenant ibid. 


Judgment in this caſe may be 
ſigned for the reſidue ibid. 
How to appear for the tenant ibid. 
Præcipe for appearance 659 
Appearance to be entered, and 
common rule marked by fila- 
Zer | ibid, 
Plea | 


Landlord impowered to make 
himſelf a defendant ibid, 
What perſons ought to be ad- 
mitted G60 


Mortgagee who never was in poſ- 


Landlord cannot defend without 
joining tenant ibid. 
Where landlord is permitted 
without tenant, the reaſon of 

judgment againſt caſual ejec- 

or | ibid. 
If error be brought ibid. 


Landlord to enter into the com- 


mon rule | ibid, 
iay be admitied to defend for 

part 5 662 
Uf he is taudlord of one teuant 

only. ibid, 
-10w to defend for the landlord 

| : ibid. 
Rule ibid. 


If landlord 1s made defendant, 
plaintiff 


Not doing it, three years im- 


Common conſent rule 657 
Explanation of the rule 658 
How to defend for part ibid. 


= 
Of appearance by landlord ibid. 


ſeſſion, refuſed ibid. 
Tenant for life ibid. 
Lord by eſcheat and heir 6561 
Heir or deviſee ibid. 
Reverſioner ibid. 


1 


plaintiff muſt prove defendant's 
tenant in poſſeſſion Page 663 
If the ejectment was not deli- 
vered to the landlord in time 
by tenant, he may be let in to 
try bid. 
If landlord does not appcar at the 
trial to confeſs ibid. 
If landlord appears alone, and 


verdict for plaintiff, and he 
writ of error for cauſe, at the 


leave to take out execution 664 
Hoa to proceed to trial after ap- 
. pearance and plea 
Iflue 5 ibid. 
Infant leſſor if requireo mult 
name a guardian for coſts 055 
Record | idid. 
How if one of the defendants 
die, aſter vert1ct the vill :o be 
collected from 
which the eject on is laid ibid. 
On a ſpecial verdict it ought to 
appear that the leſſor had a 
right to enter | G66 
After ſpecial verdict cannot diſ- 

continue c ibid. 
If ſpecial verdict and plaintiff's 
title at an end, court will not 
ſtay the proceedings ibid. 
Attachment in the firſt in ſtance 
not delivering poſſeſſion ibid. 

Of ftaying proceedings till cofls be 
paid of a former egjettment ibid. 


feſſing, how to proceed 667 
The courts ciffer in their practice, 
as to the time of taking out the 
writ of poſleflion, after nonſuit 
for not confeſling 668 
How to proceed after nonſuit 

ibid, 
How, if ver dict for defendant ibid. 


brings error, he moſt ſhew the. 


the will in 


In caſe of a nonſuit fer not con- 


— 


time the motion is made, for | 


16d. 


If plaintiff be nonſuited on the 


1 DO £ 


merits, he may pay the coſts + 
which pron Fd he — 4 

| Page 668 

If RAIL. verdict for plaintiff 
he may have a ca. /a. Ja. 
for the coſts J 3 
If verdict for defendant 669 
If leſſor dies before commiſſion 
day ibid. 
If there are ſeveral defendants, 
and ſome appear and confeſs, 
and others do not; how the 


One defendant confeſſed, verdict 
againſt him, che others did not, 
how to proceed bbid. 


Of the judgment 670, 


Who is concluded by it 
Ine judgment by nil dicit 671 


Of the awrit of poſſeſſion. 
If year and day elapſe, /ci.fa.1bid, 


If leſſor die, no abatement 0672 
The writ of poſſeſſion ibid, 
Ejectment for 5-8ths, ſheriff gave 

poſſeſſion of the whole, tenant 


ſhall be reſtored to 3-8ths 67; | 


Writ of poſſeſſion and f. fa. tor 
_ coſts and pound. ibid. 


Relicta werificatione 674. 


Attorn ment of the tenants 674 


Writ of poſſeſſion on two ſeveral 4 


demiſes ibid. 
Proceeding on the Stat. of 4 1 : 
7 


If half a year's rent be in arrear, 
aud landlord hath a right © 
re- enter, may, without 20) 
formal demand, ſerve decl#- 
ration in ejectment ibid. 


If he recovers, and arrears r 
= P- 


ibid. 


poſtea ought to be indorſed ib. 


670 


paid and coſts, and he does not | 


fie a bill in equity in fix 
months, he is to be barred 
. Page 677 
If he does file bill, he mult bring 
rent and coſts into court ibid. 
If tenant ſhall before trial pay | 


into court rent and coſts, all 


proceedings to be ſtaid ibid. 
Tenant may apply by ſummons 


ibid. 


An actual entry in this caſe need 
not be made ibid. 
A demand of the rent is neceſ. 
ſary, provided it is fo ſtipu 
lated in the leaſe, otherwiſe 
not ibid. 
How to prepare ejectment ibid. 
Afidavit to move for judgment 
678 


How to move for judgment 679 


If tenant appears, and pleads, 
what proof requiſite ibid. 
Tender of rent before ejectment de. 
livered, good ibid. 

F proceeding, to recover by a 
mortgagee ibid. 

How mortgagor may apply to ſtay | 
the proceedings ibid. 

Mortgage and two bonds 680 

dere there are two or more 
mortgages, court will not com- 
pel a redemption of one only 

ibid, 

Final judgment after verdi& for 
the plaintiff ibid. 


Juegment of relicka werificatione 


681 

tlew to recover meſne profits, and 

7 roam what time ibid. 
lie proof in ſuch action 682 


Juy, in their giving of damages, 
are not confiaed to the mere 
rent ibid. 

Ven deviſee intitled ibid. 


this action 
Cannot pay money into court 


n bo. 


The damages ought not to be 
given for any longer time than 
defendant is proved to be in 
actual poſſeſſion, Plaintiff's 
poſſeſſion ought to be proved, 
and from that time only da- 
mages to be recovered Page 682 

3 in common may have 


= ibid. 


Action may be brought pending 


error for the meſne profits, aud 
plaintiff may proceed to aſcer- 
tain the damages ibid. 


Defendant by judge's order held 
ibid. 


to bail in ſuch action 
How to remove an ejectment from 


the Mayor's Court, London ibid. 


Elegit 504. 


-If the lands are extended, can 


have no other writ 505 
But if ſheriff levies goods, and 
return /4:/ on the land, a ca. 
ja. may iſſue 


ibid. 
Elegit in debt ibid. 
The like in caſe ibid. 


A man may award on the roll as 
many elegits as he pleaſes, and 
execute all, or any 5807 

But an actual writ ought to be 
ſued out ibid. 


Proof to ſupport ejectment after 


chis writ ibid. 


Entry, actual, 635. 


Error. 


The nature of the writ 


683 


ibid. 
What ſheriff to do, on an elegit 


760 
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No certificate or return of error 
to be made, until ſome error be 
notified to one of the juſtices 
Page 769 

If actions are conſolidated, and 


in the rule zo error to be 


« brought,” although the da- 
mages and coſts are paid, yet 
court ſtaid the allowance of 
the error ibid, 
Remittitur of damages allowed to 


be entered, after error brought 


on payment of coſts 770 
If error is con ſeſſed to be brought 
ſor delay, court will order an 
execution ibid. 
Verdict againſt 4, judgment by 
deſault againſt the 5th defend- 
at; the 4th brought error in 
the name of the 5th; leave 
was given to take out execu- 
tion | ibid. 
All parties are to join in error 
77. 
No contempt is incurred by tak. 
ing out execution, till after no- 
tice of error 772 
But reſtitution muſt be granted 
when error, a ſuperſedeas ibid. 
Action pending error and judg- 
ment, may ſoe out execution 771 
If brought on a nonſuit, court 
will grant execution ibid, 
Error is not a ſuperſedeas from 
ſealing, but delivery to the clerk 
of the errors ibid. 
No perſon can bring error, if he 
was not party, or privy to the 
record 3 
It cannot be brought after twenty 
years ibid. 
If brought in C. B. it muſt be re- 
turnable in the K B. ibid. 


If error be brought where pro- 


ceeding by bill, nu be return- 


able on a day certain, as well as 


| the /ci. fa. guare, Ce. Page 772 


Præcipe for the writ 
How to get writ 
And allowance 


If bail is required, it muſt be py: 


ibid. 
ibid. 


in, in 4 days next after delivery | 5 


to clerk of errors 776 
In what caſes bail is required, i 
error | 


72 
The plaintiff need not be bound 


if he find ſureties 
What ſum to be bound in 


ment founded on a prior judg. 
ment 
Nor on bail: bond 
Nor on a recognizance of bail by 
default 


Bound for debt and coſts 774 


In actions for not ſetting forth of | 

tithes, nor on the caſe, trover, | 
ibid, 
ibid. 


Sc. bail after verdict 
Double coſts 

Not to extend to popular actions 

| | ibid, 

No execution to be aid, after ver. 

dit in any perſonal action uni. 

bail ibid. 


But not to extend to an executor, | 
Sc. nor action popular, nor to 


action penal ibid. 
Bail in error, in dower, and jtd- 
ment | ibid. 
Ought to be in the value of two 
years rent and coſts 775 
Plaintiff did not put in bail in 


error, the plaintiff below not 
having taxed coſts, he micht 
have compelled him to doit, 


by applying to ſtay the execu- 
tion ibid. 


Executors, where the jodgmentis | 


de bonis propriis, muſt put in 
bail, but otherwiſe if again 
teſtator : ibi. 
In error after verdict on 3 4 


RE 


134 
ibid. 
Bail not requiſite upon a judg- 


ibid. 
ibid. 


ibid. EE 
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fa. 8gainfſt bail, there muſt be 
| bail Page 7 5 
How to put in bail 6 
Writs of ertor to be forthwith 
brought to the clerk of the er- 
rors, or no ſtay of execution, 
and bail in 4 days ibid. 
Bail to be per fected in 4 days ib. 


CC 


| 


Exception to be within 20 days ib. 


Court refuſed to give time to 


perfect aw 
What notice of juſtification 1s re- 
quilite ibid. 


Notice of juſtifying bail ibid. 
If rule for better bail be ſerved in 
vacation, muſt juſtify before a 


judge ibid. 
How to juſtify ibid. 
Rule to tranſcribe 778 


How plaintiff's attorney in error 
to proceed 3 ibid. 
Alaug ble thing iu Mr. Hough to 
expedite the tranſcript ibid. 
How defendant's attorney in 
error is to proceed, when his 
original is not procured, in 
time to obtain it 779 
If tranſcript not paid for, execu- 
tion to iſſue | 778 
Theugb the record 1s not tran- 


ſcribed, yet bail in error liable 
- 3bid.- 


Petition for original 779 
If the want of an original is al 
ſigned for error, and it appears 
all the proceedings are of the 
. fame teria wherein the original 


is returnable, ſuch an original 


warrants theſe proceedings, let 
it be of any return of the ſame 
term; but an original of the 
term wherein the final judg- 
ment was given will not war- 
lant it, it there have been pro- 
ceedings in the term, before 
entered 


Maſter of the rolls will not grant 
an original, but upon pay ment 


of coſts; therefore you muſt 


tender them Page 780 
If plaintiff's attorney tranicribes, 
| howto proceed on 781 
Defendant's atiorney is to pro- 

ceed to get errors aſſigned by 

fei. fa. ibid. 
Ot the return ibid. 


in B R. new bail ſhail be 
given on the amended writ in 
C. B. | ibid. 
Conſent to confeſs judgment on 
a ſecond aQion, till a writ of 
error determined on the firſts 
does not prevent error being 
brought on the ſecond 782 
Executor may revive the ju g- 
ment, but cannot take out 
execution 775 


——ůů— 


Of Aion on the judgment, 


No bail, if bail to the original 
action 782 
Bail ſhall be given in debt upon 
the judgment againſt the prin- 
cipal, though à writ of error 
bio:ght, if no bail in the ori- 
ginal action ibid. 
Præcipe for original in caſe to 
warrant the judgment 783 


. 8 GON. bo 
gainſt an executor i ibid. 
— — in covenant 


3 734 
Fines on originals ibid. 
Præcipe in account ibid. 
If a bailiff iübid. 
If bailiff and receiver ibid. 
— detinue ibid. 
— ny ibid. 
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Eſcape 


Where writ of error is amended © 


3 in debt ihid. 
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Escape Warrant. 


If priſoner be taken on an eſcape 
warrant to be declared againſt 
in two terms, and when is the 
time he ſhall be looked upon 
to render Page 695 


Eſſoign. 


The firſt return of every term is 
properly the firſt day of every 


term, and thereon the court 
ſits to take eſſoigns 116 
Efteppel 50. 
Exciſe 758. 
Executions, 
Of the ſeveral ſorts 76 
It is a judicial writ 487 
Of the ca. /a. idid. 
. | 1bid 
Elegit 5 Bon 
Ca. /a. into what county it iſſues 
ibid. 
How ingroſſed 488 


If it be levied in debt, the in- 
doriement ibid. 
How in caſe ibid. 
Can not be wo at ſime time ibid. 
Sheriff muſt return firſt fi. fa. be- 
fore a ſecond, if he levies ibid. 
Aliter if no Ievy ibid. 
An elegit may be had after fi. fa 
| ibid. 

Executions to be ſued within a 
year and a day 
If caken out and returned, may 
| ſue out execution aſter year 
and day without /ci. fa. 489 
Ca. /a. in debt ibid. 
ia caſe not on prom. 490 
in corenant ibid. 


7 £ © £3 


ibid. 


| Ca. /a. in treſpaſs and affault : de 
| Page nter 
replevin £ 2 git 
treſpaſs ibid, 770. 
— for words ibid. bac 
For the defendant 491 | firſ 
On a nonſuit ibid, The | 
Ca. /a. in a penal action ibid, nf 
For an adminiſtrator in debt ibid. Molt 
After a /ci. fa. 5 492 the 
May be amended ibid. Fi. fa 
How to ſue out a zeflatum, and The li 
when requiſite ibid. After ; 
Teſt. ca. ſa. 493 | The li 
A ca. ſa. does not lie apainit 1 
peers or members ibid. — 
Poundage | ibid, Of the 
But it lies againft peers, Wc, on Tiflatu 
a ſtatute merchant, &c, ibid. 3 
| Fieri facias, when it lies ibid. Hon om 
How to be ſued out ibid. Fi. fa. 
Teſte and return 494 | i, N. 
How to teſte it in term and vaca | 
tion ibid. Fi. fa. 
Goods bound from the delivery of Fi. fa. a 
the writ ibid, he co 
How to ſue out a ſecond execu- tellatc 
tion if the firſt levies only 2 1 
art | ibid. e 
| A frandulent ,. fa. executed, a The like 
i. fa. at the ſuit of another to 4 i. fa, fe 
be preferred ibid. f fa, fo 
Sheriff who begun the execution, nation. 
ſhall end it ibid. 65 
When neceſſary to have a vendi-| goods 
tioni exponas | ibid. N but apf 
Fi. fa, againſt one partner, ſherif the g 
may tzke the goods of both, then a | 
and the vendee ſhall have 2 deli 
moiety in common 493 re b 
If a man die in execution, me) re d 
have a fi. fa. or elegit ibid. 8 
Execution does not abate bi 1 like oi 
plaintiff's death, but ſheri* e 5 fees 
may ſell i idid. Mn Jial 


If after verdict plaintiff dies = | 


If defendant dies Page 495 
Intereſt and colts, when to be 
given ibid. 
7%. after H. fa. executed held 
bad, before ſheriff returned the 
firſt writ ibid. 
The landlord muſt give the ſhe. 
riff notice ibid. 


the venue is laid 496 
Fi. fa. in caſe ibid, 
The like in debt ibid. 
After a ci. fa. 4 
The a tr 50 
—— — covenant ibid, 
m—_— etment ibid. 
Of the reffatum ibid. 
Teſatum fi. fa. in caſe ibid. 
— debt ibid. 


Nen omittas fi. fan. 498 
Ji. fa. for the reſidue, in debt ib. 
7%. H. fa. into Durham in caſe 
| | 499 
Fi. fa. de bonis ecclefiaſticis 500 
Ti, fa. againſt an executor, where 

he confeſſes the debt of the 


teſtator 501 
Fi. fa. againſt an adminiſtratrix 
in debt | ibid. 


The like againſt an executor 502 
Fi. fa, for defendant's colts ibid. 
Fi. Ja. for coſts on a nonſuit ibid. 
Jenditioni exponas ibid. 
Llevit 504 
|! goods taken, they are not fold 

but appraiſed ibid. 
! the goods be not ſufficient, 

then a moiety of the lands to 


be delirered ibid. 
li lands be extended 505 
18 ibid. 
N Pundape ibid. 


Ttelike on . fa. and Jew. fa. ib. 
ibid. 
506 


Nhat fees not allowed 
Ment liable to action 


„ # hk 8 ® 


Mult be iſſued in county where | 


| 


| 


Sheriff to have poundage if de- 
fendant go to gaol Page 506 
Elegit in debt ibid, 
The like in caſe ibid. 
May award as many elegits on the 
roll as you pleaſe, and execute 
all or any '. 99 
Proof neceſſary to ſupport an 
ejectment on an egit ibid, 


Executor. 


When all muſt be joined 24 


| Exigent. Vide Outlawry 597. 
Fieri facias, Vide Execution 496. 


Fines. 


Fines payable to the king on ori- 
ginal writs 784 


Forgudger 575+ 
Formedon, writs of 28. 
Frauds, flatute of 10. 


General 1/ue. 


What purpoſe calculated for 331 
Need not be ſigned by a ſerjeant 
General iſſue of aon aſſumpſit ibid. 
Non et factum to an action on 

bond | ibid. 
Nil debet | ibid. 
The like to a gui tam action 332 
Non aſſumſit by an executor ibid, 
To an action in detinue for a 


leaſe 4a _ 
Not guilty in treſpaſs ibid, 
3 G Not 


3 x © £ Xx 


Not guilty in treſpaſs and aſſault | 


Page 332 
ibid. 


, in caſe | 


| Non aſſumpſit, and a ſet-off for | 


work, money lent, &c, ibid. 


. Habeas Corpora Juratorum 62. 
410 


411 
499 


For a ſpecial jury 
For a view 
Common one 


Habeas Corpus 717. 


No habeas corpus lies for an ene- 
my priſoner of war 717 


Of the writ of ha. corp. ad ſubji- | 


ciend. ibid. 
The great delays originally made 
in granting the writ, and mak- 
ing return ibid. 
This oppreſſion gave birth to the 
famous ha. corp. at 718 
An attachment lies for not obey- 
ing it | ibid. 
How to remove the body from 
the cuſtody of the ſheriff on a 
K. B. proceſs to the Fleet ibid. 
If in an inferior juriſdiction ibid. 
If in cuſtody on proceſs out of this 
court ibid. 
How to ſue out ha. corp. 719 
Ha. corp. to the ſheriffs of London 
| | ibid. 

Any judge may commit, though 
directed to the chief juſtice ib. 
How to proceed after return got 
from the ſheriff ibid. 


Fees due to the ſheriff ibid. 
Ditto Palace court 720 
Fees in the country ibid. 


Defendant in cuſtody, not to be 
diſcharged till bail perfected ib. 
No ſuit to be removed from an 

inferior court, unleſs writ be 


delivered before iſſue or de- 
murrer joined Pa 
A ſuit once remanded, Pi a 
after be removed ibid. 
No cauſe to be removed, if deb; 
or damages laid in the declara- 
tion do not amount to 5 J. ibid. 
Not to be allowed after one of the 
jurors ſworn | 721 
No cauſe under 101. to be re. 
moved into a ſuperior court, 
unleſs bail be given for the 
debt, &c. 
If judgment be obtained in the 
inferior court, and the de. 


to proceed ibid. 
Upon what condition execution 
ſhall be ſtayed upon any writ 


judgment given in an inferior 
court, where damages are un- 
der 101. | 722 


Ha. corp. to remove the cauſe ib, | 
How to proceed before allowance | 


by the judge below ibid. 
How to proceed after allowance 
72; 

How to proceed on the part of 
the defendant idid. 
Bail-piece 724 


4 7 
| Recognizance of bail, where debt 


ibid. 


ibid. 


above 101. 
If under 101. 


When bail is put in, how rf 
1010, 


ceed 
Notice of bail 725 
If plaintiff does not like the bail 
ut in, how to proceed ibid. 
Rule for better bail muſt be ſerved 


in 20 days after it is put in ibid. 
Notice of juſtification ibid. 
Two days neceſſary 729 


How to juſtify ibid. 


If added, and to juſtify, to puſs 


ibid. 


fendant cannot be found, how 


of error, Sc. for reverſing | 


Priſons 
day 
Sheriff? 


If there 


returi 
be pu 


Cannot 
How to 


time 


The dec 


hen ec 


Defenda 


fore re 
ned, 
covert. 


* 


— 08-720 
Rules concerning bail on 4a, corp. 


Upon removal out of an inferior 
court, the original to agree 
with the nature of the action 

< | „ 

If removed from towns, Ec. 
where venue to be laid ibid 

When to be returnable imme- 
diate | | ibid. 

Notice of bail to be given ibid. 

If no bail within 8 days after S 
corp. allowed a procedendo 727 

Bail-piece to be filed within 4 
days after 20 days ibid. 

Rules may be given to put in bail 

ibid. 

Pail taken of perſons in cuſtody, 
the judge”s clerk to deliver the 
bail-piece to prothon. ibid. 

Priſoner to be brought up on the 


day limited ibid. 
Sberiff's return Cat what time) 
| ibid, 


If there are more cauſes than one 
returned, bail in that caſe mult 
be put in for the whole ibid. 


Cannot non-pros © 728 
How to declare, and within what 

time ibid, 
The declaration ibid. 
When to plead ibid. 


eſendant was arreſted, and be- 
fore removal of the plaint mar- 
ned, and afterwards pleaded 
coverture, plea ſet alide ibid. 
If cauſe be removed after inter 
locutory judgment procedendo 
ordered. But K. B. differs iv 
this ibid, 
Il the cauſe is maintainable only 
mn court below, cannot remove 


It | 729 
ü 


cunot remove the cauſe, i | 


> # # #-Þ 
the rule of M. 20 Geo. ; 


trader | Page 729 
If the action be in the courts of 
London jn debt, and the cauſe 

is removed after an attachment 
diſſolved, how to proceed if the 
action cannot be maintained in 


the ſuperior courts ibid. 
Procedendo * © ibid. 
[f bail ſurrender „ 


Directions to inferior courts. Vid 
my K. B. Practice, 5 edit. 624 
The uſe of the writs of ha. corp. 
ad teſtificand. and ha. corp. ad 


 fatisfaciendum © 730 


Ha. cor ad ſatisfaciend. incaſe 731 


ad teſtificand. 415 
in debt 731 


cution in the Fleet 692 
Roll to be in court ibid. 
Hundreds. 


Proceedings againſt them upon 
the ſtature of hue and cry 757 
Before action brought, bond mult 


high conſtable for coſts. 8 Geo. 
2: . 16. | ibid. 


proceſs, who is to give public 
notice the next market day, 
Se. ibid. 
High conſtable to appear ibid, 
If judgment is given againſt the 
hundred, the ſheriff to ſhew the 
writ of execution ro two juſ- 
tices, who are to tax and levy 


e 


| brought againſt" a „ne Jole | 


How to charge a priſoner in exe- 


be given before the ſheriff, to 


High conſtable to be ſerved with 


the charges 2 2: FOR * 
The money to be paid within ten 
days after collection 758 
How conſtable to be reimburſed 
hes nada ibid, 
As to wen. fac, 757 


Imparlance, 
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Inparlance, Page 43. 


There are three ſorts 286 
If the writ be returnable the laſt 
return of the term, defendant 
entitled to an imparlance ibid. 
If on any other return, and plain- 
tiff does not declare four days 
before the end of the term, he is 


| Intitled to an imparlance ibid. 


If writ be returnable in Michael- 
mas term, and plaintiff does not 
deliver or file declaration be- 


fore the efſoign day of Hilary, 
defendant is intitled to an im- 


parlance ibid. 
When may have a ſpecial impar- 
lance | ibid. 
If defendant intitled to an im- 
parlance and he demur, it is a 
Walver 
A plea to juriſdiction cannot be 
pleaded after appearance by an 
attorney 6 287 
Imparlance upon particular cir- 
cumſtances is diſcretionary in 
the court 


Infants, 


An infant by the common law 
621 

Ditto by the civil law ibid. 
In what caſes he is liable, and in 
what caſes not ibid. 
If warrant of attorney be given by 
an infant and another, court 
will order the name of the in- 
fant to be ſtruck out ibid. 
If a warrant of attorney be given 
by an infant for coſts of a non- 
ſuit, and judgment be entered 

up and execution iſſue, court 
will ſet it aſide ibid. 
IIcw to proſecute for an * 
022 


ibid. 


ibid. 


An infant diſcharged from exe- 


Venire and ha. corp. ibid, 

Petition to aſſign a guardian 10 di- 
fend 0 

How to get it completed ©: 


General admiſſion Page 622 
Rule to be ſhewn ibid. 
May move to have guardians 

place of abode bid, 
Sufficient if guardian be appoint- 

ed before declaration ibid. 
Infant joined with others ibid. 


cution, having given a ſecond 
warrant of attorney ibid. 


Of. the defence 623, 


Muſt appear by guardian 623 
If by attorney, it is error ibid. 
He cannot defend with another of 
full age avithout guardian ibid. 
If attorney undertakes to appear, 
he muſt do it by guardian ibid. 
If infant appears improperly, the 
plaintiff may apply to have 2 
guardian named ibid. 
It will be too late after judgment 
and error brought 62; 
If ſerved with procefs to appear 
by attorney, yet court vil! 
_ oblige him to appear by gut- 
dian *' did. 
How if joined with others ibid. 
An infant, if ſhe lives with her | 
parents, cannot bind herſelf to 
_ a ſtranger for neceſſaries ibid. 
Before declaration a guardian | 
mult be appointed ibid. 
Petition to aſſign a guardian t 
proſecute, and acceptance ibid. 
Affidavit 6²⁰ 
How to get it completed ibid. 
The form of the declaration ibid. 


Plea of infancy per guardian ibid. N 
If infant appears and pleads of 
attorney, and the 7 


finds it out, how to proceed | 


Page 628 

If he does not appear by guardi- 
an, how plaintiff 1s to proceed 
in vacation ibid. 


Infant plaintiff not liable to coſts, | 


but prochein amy is 629 
But infant defendant 1s, although 
he names a guardian ibid. 
If he ſues by attorney after judg- 
ment, not error ibid. 


Inquiry. 


When inquiry diſpenſed with 454 
Rule to refer it to prothonotary 
to aſcertain the debt, Oc. ibid. 
Of the notice of inquiry ibid. 
When 8 days notice requiſite 455 
Sunday when to be counted one 
ibid. 

Term's notice if no proceedings 
for 12 months. 1bid. 
When 14 days notice ibid. 


Eight days in country cauſes ibid. 


Where notice to be given to de- 
fendant, or left ibid. 
Where the plaintiff concludes ad 
tatriam, and gives notice of 
trial on back of pleadings, de- 
fendant obliged to accept no- 
tice of inquiry from the time 
notice of trial was given; but 

in this caſe, notice of the day, 
hour, and place ſhould be given 

| ibid, 


If defendant demur to declara- 


tion, he ſhall accept of notice 
of inquiry on the back of the 
joinder, or where the plaintiff 
1s obliged to demur to defend- 


ant's plea, then on the back of 
450 | 


ſuch demurrer 
ouce to attorney when, and to 


Cefenadant when ibid. 


Upon an iſſue of aul tief record, 
notice may be given of execut- 
ing inquiry on the book deli- 


ve red | Page 456 
Notice to beconfined to two hours 
; ibid. 
Notice at 11 good . 
But between 11 and 2 bad ibid. 
Notice to be certain ibid. 
Notice to all defendants 457 
If counſel is to attend ibid. 


Notice of inquiry for London ibid. 
Mia ſex ib. 
country ibid. 


| Countermand two days excluſive 


if in town, and within forty 
miles; ſix days, if above ibid. 
Continuance two days notice, but 
cannot more than once in a 


term 458 
Notice of countermand Ibid. 
Notice of continuance ibid. 


Defendant may have coſts for not 
executing inquiry, in the ſame 
manner, as for not going to 

trial ibid. 


Irregularity of notice cured, by 


making a defence ibid. 
The want of inquiry cured by 

ſtatute of jeofails ie 
Executed on return day good, if 


not Sunday | ibid. 
Evidence on a note or bill ibid, 
Writ of inquiry 459 
Subpena 460 
No rule for judgment 461 
Arreſt of judgment ibid, 
When to be made ibid. 


When motion may be made to 
quaſh inquiry ibid. 
An inquiry taken before two ſhe-. 
riffs extra, not good ibid. 
If final judgment be not ſigned, 
may be moved to ſet aſide in- 
quiſition on the 6th day 462 
It may be quaſhed after the exe- 
3G) cution, 
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cutlon, if not regular notice 


| Page 462 
So may be ſet aſide for exceſſi ve 
damages _ ibid, 
Or if no damages found ibid. 
After interlocutory judgment the 
plaintiff becomes bankrupt, 
may ſign final judgment ibid. 
After defence made on inquiry, 
the defendant not allowed to 
take advantege of a miſtake in 
declaration | 463 
Court will not ſet aſide inquiry, if 


an attorney attend on part of 


defendant, although notices 
were bad 11d, 
Inquiſitions to be left in the of- 
fice on ſignipg judgment 464 
When inquiry returnable, how to 
proceed ibid. 
Defendant may have a rule to be 
preſent at taxing coſts ibid. 
Ot confelling the ation ibid. 


Inquiry before Chief Juſtice. 


How to apply 466 


Notice to be given ibid. 
Allidavit to apply 467 
Rule to ſhew cauſe 468 
Affidavit of ſervice ibid. 
The notice 469 


Inquiry again an actorney 573 


inſolvent Ded tors. 


A debtor charged in execution for 
a ſum not exceeding 200/., may 
apply to the Court to be diſ- 
charged | 

And may petition and give 


end of the firſt term next after 
ſuch priſoner ſhall be charged 
in Execution 710 


3 
+ 44 


709 | 
no- 
tice fourteen days before che 


— 


| 


Affidavit of ſuch notice ſo deli. 
vered to be made, and deliver. 
ed with petition, upon which a 
rule is to be made for him to 
be brought up Page 710 

Creditor diſbelieving oath, pri- 
ſoner to be remanded ibid. 

The new a& extends ihis to 3001. 

| 11 

Debtors in execution for . 
may be compelled to deliver up 
their effects, ſame as provided 
by 32 Geo. 2. ibid. 

Debtors who from ignorance, Cc. 
to be intitled ibid. 

To be diſcharged on ay attach- 
ment, and for coits on excor;, 
capiend. ibid. 

Interrogatories may be filed 712 

Not to extend to a debt, due 10 


the crown ibid. 
The notice ibid. 
Schedule * ibid, 
Petition 713 
Affidavit to annex "14 


= of ſervice of notice ibid, 
— of ſeeing gaoler fign ib. 
How to proceed + 715 
Affidavit of jervice of rule ibid. 
If at aſſizes, how ibid. 
Cannot bring up a priſoner, more 

than twice ibid. 
Plaintiff's attorney cannot ſign a 

note for his groats ibid. 
Objections to the ſchedule, in 
point of form, to be made the 

frit time | ibid. 
The note 716 
H plaiatiff cannot attend ibid. 


 daterrogatoriess 


How to apply to examine 4 wits 
neſs in term time upon er 
rogatories | 41 

: - How 
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ow in vacation Page 41 
m—_ cauſe of action he, = 10 
India ; ibid. 
After rule made, how to proceed 
| | ibid. 
The form of interrogatories, on 
behalf of plaintiff 418 
The like on behalf of . 
ibid. 


If the witneſs does not go after 


being examined, and trial | 


comes on, his depoſition ſhall 
not be read 419 
Affidavit to ground a motion, for 
the witneſs to be examined ib. 


Yiu. 


When defendant's plea concludes 
to the country, iſſue may be 
made up immediate. 358 

But contra if plaintiff's replica- 

tion only concludes to the 
country ibid. 

Plaintiff added the ſimiliter to 
the replication, delivered the 
iſue to rejoin with notice of 
trial to defendant's attorney, 
who received it, but did not 
pay the iſſue money. Plain- 
tif's attorney ſigned judgment 
vithout giving a rule to rejoin, 


2nd held regular ibid. 
iſve to be paid for on demand: 
a note on this ibid. 


tow to make up the iſſue 359 
{more be charged for iſſue than 
cupht to be, need not be paid, 
but muſt pay the real ſum due 

| | ibid. 
Deſendant's attorney to pay for 
the iſſue, and alſo for entering 
appearance according to the 
ſtatute ibid, 
if 2 priſoner pleads in perſon, 
be 1: not to pay for iſſue, ali- 


So 


ur if he pleads by attorney 
P age 360 


Debt, plea nul tiel record, plain» | 


tiff ſigned judgment for want 
of the iſſue money being paid 
for, court would have ſet aſide 
the judgment, had it been an 
iſſue to the country; but this 
was ordered to ſtand ibid, 


livered in town ibid, 
If even agreed to be delivered to 
the country attorney, and has 
been afterwards tendered to the 
agent in town, and not paid 
for by him, judgment was held 
regular ibid. 
But where pleaded by the country 
attorney, and if not paid for by 
him, judgment may be ſigned 


ibid. 
Attorney to enter warrant on re- 
cord ibid. 


be filed | ibid, 
Defendant's attorney, on receipt 
of iſſue, to pay for filing war- 
rant ; ibid. 
Plaintiff to file his the term he 
declares, and defendant the 
term he appears, but now let 
alone till iſſue entered or judg- 


If attorney is not to be found, 
the iſſue may be left in the of- 
fice * : a ibid. 
How the practice of this court is, 
to make up the iſſue by origi- 


nal ibid. 
The form of it | 362 
Iſſue where there are ſpecial 
pleadings ibid. 


Where there are two or more iſ- 


ibid. 
How to make up iſſue where 
3G4 | the 


In country cauſes, iſſue to be de- 


When warrants of attorney are to 


ment | ibid, 


ſues, how to make up the jiſue 
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Fointtenants 24. 


= ©. 
the defendants plead ſeparately | Salaries Page 59 
Page 362 The preſent judges ibid. 
How againſt two defendants, and | If action be brought againſt « 
the one lets judgment go by | judge of record for an a& done 
. 363 in his official capacity, he may 
The notice of trial ibid. plead he did as judge of record 
Iſſue in a county palatine 364 ibid. 
Welſh iſſue | ibid. | The oath ibid. 
If there has been a plea in abate- | Officers of the court % 
ment, and a re/pondeas ouſter | Cuſtos brevium ibid, 
awarded, how to make up the | Prothonotaries ibid, Þ} 
iſſue | 365 | Attendance that they give ibid. 
How when the ſheriff is a party | Secondaries ibid, 
| ibid. Their duty ibid. 
All iſſues are to be entered of the | Clerk of the judgments $1 
term they are joined ibid. — dockets ibid, 
When rule may be given to enter | — reverſals ibid, | 
in town ibid. | —— treaſury 82 
How to compel the entry 366 — jurats ibid. 
How to get time to enter ibid. | Treaſory-keeper _  bbid, 
How to enter, to prevent a zon- | Filacers of the ſeveral countie; 
pros 8 . | „„ 
Warrant of attorney for plaintiff Rule reſpecting their office 83 
. ibid. What writs to make out 83 
The like for the defendant ibid. To take ſpecial bails ibid. 
| Clerk of the warrants ibid, 
Joeinder in action 21. — cijoigns 8; 
—— juries ibie 


— . return office, and of. 
fice for inrolment of writs for | 


Judges and Officers of the Court. fines, c. ibid. 
_ | Return of writs of covenant ibid. 
| Formerly the king uſed to fit in | Clerk of the king's filver 55 
perſon 77 | Chirographer ibid. 
Power delegated to judges ibid. | Exigenter ibid. 
His majeſty ſuppoſed to be pre- Superſedeas $7 
ſent in his courts 78 | Outlawries ibid. 
Judges are to determine the law, | Seal office ibid. 
the jury the fact ibid. Clerk of the errors ibid. 
Four in number ö ibid. Judge's Clerks : 88 
Formerly their commiſſions were | Aſſociate London and Middli/. ib. 
durante bene placito, afterwards | Marſhal ibid. 
quamdiu ſe bene geſſerint, now] Cryer ibid. 
during their good behaviour, | Proclamator ibid. 
notwithſtanding any demiſe of Court-keeper ibic 
tue crown | ibid. Porter 8 ibie 


Warden 


-— 
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0 Warden of the Fleet 


Page 88 

Clerk of the papers to ditto 89 
Tipſtaffs ibid. 
110 


Officers of the circuit 
Judgment, arreſt of 69. 430. 
| Judgment by Default. 
This judgment is figned in every 
caſe where damages are to be 


given, and 1s interlocutory 450 
If in debt it is final ibid. 


When to ſign it ibid. 
The ſtanding rule ibid. 
If ſigned too ſoon may be ſtruck 

out 451 
If defendant pleads, muſt take 

declaration out of the office ib. 
On an order for time till Monday, 

cannot ſign judgment till 7 ze/- 
day afternoon ibid, 
If plaintiff appears, he may 
ſign judgment without calling 
ſor a plea ibid. 
Summons when no ſtay ibid. 
If a ſham plea be pleaded, after 
order for time, may ſign it ib. 
How to ſign interlocutory judg- 
ment ibid. 
How final in debt 452 
If the judgment is ſigned, and is 
| Irregular, motion to ſet it aſide 
mult be tauo days before execu- 
tion of inquiry ibid, 
if in notice of declaration ibid, 
If it is ſigned irregularly, how to 
proceed to ſet it aſide ibid. 
What the affidavit is to contain 
| | 1bid. 
Cannot move laſt day of term 453 
f irregularity be clear, then no 
notice; aliter if doubtful ibid. 
It may be ſet aſide if there are 
merits ibid. 


Of the notice ibid. 


[ 


. 
Inguiry. 


When may be diſpenſed with 

Page 454 
When not | ” ibid. 
On notes or bills, no need ibid. 
The rule to refer | ibid. 


Of the notice. 


When eight days 55 
Where no proceeding for twelve 
months ibid. 
Where fourteen days ibid. 
In country eight days ibid. 
Where notice is to be delivered 
to the deſendant, or left at his 
laſt place of abode ibid, 
Where plaintiff concludes ad pa- 
triam, defcudant is to accept 
notice of inquiry from the time 
notice of trial was given ibid. 
So if he demur to declaration 456 
Notice to defendant if attorney 
is known, not good; aliter if 
not | | ibid. 
Upon an iſſue of aul tiel record 
notice may be given on the 
book, as well as on a joinder 


N 456 
Notice of inquiry at eleven, * 
ibid. 
But between eleven and two, bad 
. ibid. 
Notice to be certain 1 
Notice muſt be given to all the 
deſendants 457 
If counſel attend ibid. 
Notice of inquiry ſor London ibid. 
For Middleſex ' ibid, 
For country 1bid, 
Countermand ibid. 
Continuvance 458 
Notice of countermand ibid. 
The notice of continuance ibid. 


ibid. 


Of colts for not executing 
| Irre- 


2 


Irregularity of notice cured by | 

defence : Page 458 
The want of inquiry aided ibid. 
It may be executed on the return 


day (rf not Sunday) ibid. 
Evidence! -.-.:; - - ibid. 
Tune writ of inquix 459 
Subpęna 400 
Arreſt of judgment 451 
Inquiry before two under-ſheriffs 
is bad ibid. 


If final judgment be not ſigned, 
may move to ſet aſide the in- 
quiſi ion on the ſixth day 462 
It may be quaſhed ibid. 
So ſet aſide ibid. 
After interlocutory judgment and 
award of inquiry the plaintiff 
becomes bankrupt, and inquiry 
executed in his own name, 
good ibid. 
After defence, cannag allow a 
miſtake in the declaration to be 
taken advantage of 463 
Court will not ſet aſide inquiry, 
if attorney attend and make 
defence ibid. 
Inquiſition to be left in the office 
on ſigning judgment. 464 
When inquiry reternable, how | 
to proceed ibid. 
When may fign judgment ibid, 
Entry of au inceriocutory juCg- 
ment 450 


| Of conſeſ/ing adion 464. 


Fudgmerts, final. 


The clerk of the judgments, pro- 
per officer, to draw and enter 
them | 480 

The prothonotary provides roll ib. 

Entry of interlocutory judgment, 

inquiry and fnal judgment 

thereon ibid. 


ö 


[cal courts within their bounds 


\ 
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Judgment by confeſſion. in'cafy 

| | Page 481 
— by zl dicit in Jede — 

by cogn. in debt ibid. 
By cegn. actionem on bond ibid. 
By non Jum. inform. in debt 483 
By cognovit againſt an adminif. 


trator f ibid. 
The like in caſe ibid. 
Judgment on demurrer to the re- 
plication 903. 484 
Judgment as in the caſe of anon. 
ſuit 8 | 


e 

Judgment on a replication of aul 
tel record, on a rule given to 
produce ibid. 
Judgment after a retraxtt of the 
plea ow” 9 ibid. 
Judgment of nonpros ſor not re- 


plying | 4*0 
Judgment as incaſe of a nonſuit 385. 


Jurata. 
Jurata for Middleſex 403 
— — London 404 
aſſizes ibid. 


Juriſdichion of the Court. 


Has juriſdiction to try real ace 
tions, as well as perſonal 3 
May grant prohibitions to keep 
as well temporal as ecclefiaſti» 


| | ibid, 

Actions may be removed here 

from inferior courts by Sabta- 

corpus, may puniſh its ofiicers, 
9 

It's juriſdiction is general, and 

extends through Exgland ibid. 


Cannot hold plea under 495. ib. 
| Actions 


E on T0 


Actions perſonal if plaintiff does 
not recover 4Os., no more coſts 
than damages Page 5 

Where plaintiff and defendant 
live in different counties, this 
court holds plea for leſs than 
405. ; 1bid, 

Debt lies for 163. coſts ibid. 

Stile of the court 6 

The authority of this court, is 
founded on an original writ out 
of the court of Chancery ibid. 

Unleſs where the party is privi- 
leged, then it holds plea by 
writ of attachment ibid. 

It alſo holds plea by bill againſt 
attornies, Tc. ibid. 

Alſo againſt peers and members 
of parliament ib d. 

If the debt be beneath the juriſ- 
diction, court on affidavit will 
| flay proceedings 3223 


Jury, ſpecial 397. 
Juſtices 758. 


Limitation, Statute of. 


Limitation of perſonal actions 26 
No writ of right, but within fix: y 

years ibid. 
Penal adtions ibid. 
By information or indictment ib. 


No officer ſhall file information, 


unleſs oath be made of offence 

committed within a year 27 
On ſtatue of uſury by action, no 

afũda vit 1 ibid. 
Conſtruction of the act ibid. 
Vrits of formedon 20 years 28 
Le&ment 20 years ibid. 
Conſtruction of this act 
Tenants in common 


ibid. 
Copyholds 


{ Limitation of perſonal 


On bond not 
| So debt for tithes 


ibid. | 


"MT 


actions 
Page 29 
Aſter outlawry reverſed ibid. 
Infants, feme coverts excepted 30 
When the ſtatute begins to run ib. 
What actions are within ſtat. ibid. 
So againſt a ſheriff ibid. 
So /cand. magn. ibid. 
So ſlander of title . 
If words are actionable of them- 
ſelves, within che ſtat. 32 
Treſpaſs per guod ſervitium amicit 
not ibid. 
Promiſſory notes, c. fix years ib. 
So ſuits in the admiralty ibid, 
When ſix years to be computed 
from ibid. 
The ſtatute never begins to run 
againſt a plaintiff who is a fo- 
reigner, until he comes into 
this realm 630 
Capias is the commencement of 
the ſuit ibid, 
Attachment of privilege, though 
returnable on a general return 
day, heid good to fave the ſta- 
tute | ibid, 
Entry of a capias to ſave the ſta- 
tute 631 
Attachment is in nature of an 
original, and when replied to, 

it is ſufficient to ſhew the zefe 
without continuances to the 
time of the declaration ibid, 
But if a /atitat or a claujum fregit 
be replied, it mult be thewn 
that it was continued properly 
to make che foundation of the 
furs | bet. ibid, 

A capzias produced is ſuſſicient to 
ſkew the action is brought in 
due time 33 
Executors when they are barred 
a ibid. 
Local 


„CC 00 


Local Actions. 

Real actions Page 268 
Perſonal ibid, 
Tranſitory 269 
If founded on privity of eſtate 
| | | 270 

On penal ſtatutes local ibid. 
Againſt officers of exciſe and cuſ- 


toms | 271 
So againſt mayors, Wc, ibid. 
Nuiſance local ibid. 


Where action could have ariſen 


in a particular county ibid, 


Members of Parliament. 


Suits may be proſecuted againſt 
peers and members, and not to 
be ſtaid by or under colour of 

_ privilege 581 

Appearance 582 

Suits may be proſecuted againſt 

. peers, or members, and not 
ſtaid byreaſon of privilege ibid. 

Not to be arreſted 58 


3 
Their ſervants may be ſued ibid. |. 


Bill againſt a peer ibid, 
Sixteen peers of Scotland privi- 


leged ibid. 
Definition of bill 584 
Bill againſt a member ibid. 


If he be an 1riſh peer, how to 


ſtyle him ibid. 
Summons on the bill 585 
Diſtringas 586 
Court may order the iſſues to be 
ſold ibid. 
How to proceed if no appearance 
587 


Afidavit to ground a rule for the 
ſale of the iſſues 588 
If he does not appear, may have 
diſiringas ad infinituw ibid. 


Cannot now caſt an efloign 589 | 


— 


If he appears, how to declare 
5 | Page 58 
Are bound to plead as 7 
caſes 589 
If a member ſhould be arrefled, 
and he moves to be diſcharged 
on a common appearance, the 
return of the writ muſt be pro- 
duced ibid. 
Want of a continuance in the 
iſſue book delivered, may be 
entered at any time on the roll 


588 
Meſne Profits. 


The nature of the action 681 
Proof thereof 682 
Jury not confined to the mere 
rent in their damages ibid, 
Cannot pay money into court ib, 
Tenants in common may have 
this ation 68z 
This action may be brought 
ending error, but execution 

is to be ſtaid ibid. 
Defendant held to bail for tbe 
meſne profits, by a judge's or- 
der ibid. 


Mittiuus. 


Award of to a county palatine 364 
Venire is made out there 412 
Mittimus 411 


Money paid into Court. 


When and for why this praQtice 
was introduced 314 
It is an acknowledgment that 
the plaintiff is intitled to fe- 
cover the ſum ſo paid in ibid. 
May be paid into court in all ac- 
tions, where the ſum * 


is certain 1010. 
12 What 
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What aQions it may be paid in 


of courſe _ Page 314 
As to goods being ponderous 315 
The penalty of a bond 316 
In trover a note was brought in 


ibid. 


Action upon bond, if defendant 
bring into court the principal 
money due and coſts, the ſame 
ſhall be taken as a ſatisfaction 
of the penalty ibid. 

Money due by firſt inſtalment 
may be brought in, but not to 


ſtay plaintiff from ſigning judg- | 


ment. ibid. 
So on an annuity bond ibid, 
Leave given to pay money into 
court on particular counts 317 
So for penalties _ „ 
Like leave and to plead plene ad 
miniſtrawit dic. 
On bond to pay 15 J. half yearly, 
and the principal in three 
years, leave to pay intereſt and 
coſts granted ibid. 
Proceedings on bond for payment 
of money by inſtalments, and 


in default, to ſtand in force for 


the whole ſum, ſhall not be 
ſtaid upon payment of the in- 
ſtalment in arrear ibid. 


After plea, leave given to with- | 


draw it, and to pay money into 
court 318 
Bankruptcy pleaded to the firſt 


count, and leave to pay money | 


into court on the common rule, 
and plead the general iſſue on 
the other ibid. 
If one defendant ſuffers judg- 
ment to go by default, and the 
ſecond is outlawed, the third 
ſhall not bring money into 
court ibid. 
After judgment arreſted, court 
ordered the money brought 


in, to be paid to the plaintiff 
Page 318 
In what actions money cannot be 
paid into court ibid, 
Money brought into court, plain- 
tiff would not accept, and was 
nonſuited, defendant could not 
have it returned © S439: . 
But on a new action being 
brought the court made a'rule 
that plaintiff might have'that 
money brought in, if he 
thought fit; if not, it ſhould 
remain to the new action ibid, 
In an action on a judgment ob- 
tained in an action on a former 
judgment, execution ſtayed af- 
ter the third judgment, on the 
defendant's paying into court 
the debt and coſts recovered on 


the ſecond action ibid. 
Plaintiff may pay rent into court 
in replevin ibid. 


Money paid into court, plaintiff 
recovered a leſs ſum, defend - 
ant moved to have the money 
out of court towards coſts 320 

After payment of money into 
court plaintiff recovered more, 
and became bankrupt; the aſ- 
ſignees moved to have money 
paid them, which was ordered, 
after the attorney's bill was 
paid! ibid. 

If plaintiff delivers the iſſue and 
wiſhes not to proceed, he may, 
on payment of coſts, have the 
money and coſts to the time of 
plea ibid. 

If plaintiff dies, court will not 
let defendant have the money . 

If defendant dies, court will not 
let his executor have it ibid. 

Money may be paid in any time 


before plea ibid. 
| How 


The rule 


—— 


E 4 64 £ 


How to pay money into court, if 


. Page 321 

How if more than 5 l. 

If the money is accepted, how to 
proceed for coſts 

Plaintiff's attorney, though not 
ſatisfied with the ſum brough: 
in, may take it out, and pro- 
ceed on | ibid. 

If defendant pleads any other 


plea beſides the general flue, | 


and pays money into court, he 
muſt move for leave 322 
ibid. 
Payment of money into court, 1s 

an acknowledgment of being 


„liable to the action 323 
When a judge's order ibid. 
Mutual Debts. 


At common law, there could be 
no ſet - off 8 
But now there may be ibid. 
Mutual debts may be ſet off by 
pleadings in bar, or given in 
evidence on the general iſſue 
ibid. 


If the debt accrues by reaſon of a 


bond or ſpecialty by reaſon of 
any penalty, the debt muſt be 
pleaded in bar 310 


What muſt be ſhewn in ſuch plea 


ibid. 
Mutval debts between a bank- 
rupt and any other perſon, how 


to be ſet off ibid. 
In caſe aſſignee ſues, defendant 

may ſer off ibid. 
As to goods pledged ibid. 


The act does not extend to re 
plevin en 
Nor to detinue, or the like ac- 
tions of wrong ibid. 


Where the debt is of an equal 


ibid. 
ibid. 


ſam, the action is barred » but 

jf for a leſs ſum, the defendant 
muſt ſer off Page 311 
In action by an executor in his 
own right, cannot ſet off a debt 
due from teſtator ibid. 
If defendant's demand does not 
countervail plaintiff's, muſt 
move to pay money in ibid, 
Notice of ſet - off to contain cer- 
tainty : ibid. 
If it is equal, it muſt be pleaded 
| ibid. 

A notice of ſet - off reducing ray 
tiff's demand does not affect 


the juriſdiction ibid. 
Plaintiff may have a particular 
of defendant's ſet-o 312 


In what actions there may be a 
ſet- off ibid. 
In what not ibid, 
A debt barred by the ſtatute of 
limitations cannot be ſet of 
ibid. 

A judgment in the K. B. may be 
ſet off in the C. P. and the ba- 
lance ordered to be paid on 
motion 313 


Ne recipiatur. 


When a ne recipiatur may be en- 
tered in London or Middigſer 
After term, to be entered two 40 
before adjournment day 400 


New trial 68. 433. 
Nift Prius. Vide Record 402. 
Non omittas Capias. - 


Non omittas Capias bailable 158 
Pracipe for ditio 159 


Nall 


EN 


Volle proſequi Page 561. 15 


When may be entered 561 
Difference between it, and a nn- 
pros or retraxit _ 


Nonpros for not declaring. 


The ſtatute 10-9 


5 235 
When defendant 1s intitle 


co a 


nonpros for not declaring 230 | 


The rule ibid. 
Cannot ſign anpros unleſs ap- 
pearance entered ibid. 
Joint action no nonpro: ibid. 
Bot if it can be made appear 
otherwiſe, contra ibid. 
When plaintiff may apply for 
further time 237 
Declaration muſt be demanded of 
the agent in town ibid. 


No rule to declare being given, 


plaintiff has till the ig day 


of the third term to declare ib. 


The K. B. practice by original is 
ſame 8 
But by bill otherwiſe 237 
When plainciff does not declare 
after time obtained, no rule to 
declare neceſſary 238 
No rule to declare being given, 
plaintiff has till the %ig day 
of the third term to declare ib. 
Hoy to compel plaintiff to de- 
clare 5p 559 
Demand ibid, 
Cannot nengros unleſs rule given 
after ſecond term, where no 
vie to declare has been given 
ibid. 
60 
ibid. 
ibid. 

_ ibid, 
ibid, 


Nor after removal 
ow to ſign nonpros 
he zonpros. 
loner cannot nonpros 
F. fa. or ca. Ja. for coſts 


5 
ED, 


363 


How to ſign nonpros 


Nonpros for not replying, Ke. 


How to proceed to ronpros for 
not | replying, "rejoining, Sc. 
How to compel plaintiff to enter 
the iſſue, 'or'a nonpres may be 
ſigned . 4 55 66 
When a rule may be given to en- 
ter the iſſue © 18 ibid. 
How to enter, to prevent a noz- 
pros r ibid. 
501 


Nonſuit, Judgment as in the Caſe of. 


On the plaintiff's neglect to bring 
on an iſſue to trial, the court 
may give judgment as in the 
caſe of a nonfuit 385 

Defendant to be allowed coſts 

54 ibid. 

This ſtatute does not extend to a 
writ of right ibid. 

How to obtain the judgment 386 

Rule muſt firſt be given to enter 
the iſſue | ibid, 

If cauſe ti: ficient, court to diſ- 
charge the rule for judgment, 

court appoint a day for trial 

Ir this court notice of the motion 
requiſi:e ibid. 

The notice 387 


Affidavit where notice was given 


(+ ibid. 
If no notice given ibid. 
If made in the third term after 
iflue joined, how affidavit to be 
How to proceed ibid. 
A peremptory undertaking to try 
is alone ſufficient to Thew 
-againſt the judgment, if on the 
fictt default ibid. 

| What 


| 
| 
| 
| 
| 
f 


X. B. practice 


Wbere iſſue was joined of the laſt 


Affidavit ; 392 


| Notice not to appear to a writ ib. 


I. V. D 


What is neceſſary on the ſecond | 
application Page 389 
As to coſts Nenn 
What will be Frede + Ibid. 
Where coſts of application ibid. 
The plaintiff has the whole of the 
next term after iſſue. joined to 
try his cauſe ibid, 
OE 390 
Where iſſue is joined early in a 


term, notice muſt be given, or . 


judgment may be moved for 
55 F 


term, and motion of the next, 
the affidavit ſhould ſtate the day 
the iſſue was delivered, or no- 
tice of trial given ibid, 
Though further time given for 
going to trial, yet upon rea- 
onable cauſe the rule may be 
_enlarged © ”: = $90 
How to proceed if coſts are given 
to defendant, af: er peremptory 
rule 3 
After a year's acquieſcence, judg- 
ment as in the caſe of a non- 
ſuit, may be moved for without 
. 
How to proceed to judgment 
after 'a petemptory rule ob- 
tai ned on ibid. 


If feveral defendants ibid, 
Judgment cannot be moved for 

in replevin, formerly otherwiſe 
- TW y | Ig * * | ibid. 
K. B. agrees with this ibid. 
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To fet afide au interlocutory 


1. 


on E K. 


To ſet afide judgment and in- 
* 
To ſet aſide judgment 1 Ki 
; cution executed, and that the 
money paid be reſtored ibid. 
To file a common appearance ib. 
| o ſet aſide all proceedings for 
% 3 "tha, 
To ſhew cauſe why it ſhould not 
be referred to one of the pro- 
thonotaries to compute the 
principal and intereſt due on 
bond 8 ibid. 
To ſhew cauſe why the judgment 

ſhould not be ſet aſide, and 
that the plaintiff anſwer the 
matter of the affidavit ibid, 
To ſhew cauſe why the bail bond 

and the proceedings thereon 
ſhould not be ſet aſide 768 
To ſhew cauſe why the writ of 
capias ſhould not be quaſhed, 

and plaintiff anſwer the mat- 


ters of the affidavit ibid, 
Notice to the ſheriff to retain the 
money | W 00, 


Novel Aſſignment 55. 


Nul tiel Record. | | 


How the rule is on a replication 

to plea of nul ticl record in 
debt ad gi 2 
Proceedings on an iffue of au 
record, on a plea ofa judgment 
recovered in another court ibid. 


— 


| Of giving the day in the replica- 


tion | . 
| How to proceed if the aQion be 

CC 
How to proceed if the action be 
Ie 
Ho to proceed on a lea of 1 


* 


Judpment===- die. 


— 


2 5 1 Ws 


liel record, to an aQon'on the 
, WI judgment 


— EY — wand OO, had _—— 


Original guare clauſum fregit 616. 


judgment in this court Page 344 
How to proceed upon à replica- 
tion of aul tiel record, if the 
record be in a county palatine 
4 
Cannot in. this court plead = 
other plea without ſpecial leave 
of the court izdid. 


Officers of the Court 80. 


Original, Special 592. 


- Outlawry. 


In what caſes it formerly lay, and 
in what it now lies 590 
Outlawry in civil actions, is to 
compel appearance ibid. 
There are two ways of proceed. 
ing in this court ibid. 
Original when to be teſted 591 
How to proceed upon the origioal 


—— 


. quare clauſum fregit ibid. 
The like upon a ſpecial original 
Præcipe for ſpecial original in 

caſe 592 
—— in debt 150. 
— in covenant ibid. 


—— — 


in debt againſt executor 
ibid. 


— in account ibid. 
— in detinue ibid. 
— in annuity ibid. 
How to procure original ibid. 


How to get the capias alias and 


piuries ibid. 
Warrant of attorney to be filed on 
the pluries 593 


Exigenter not to make an exigent, 
ull pluries capias be ſigned by 
the clerk of the warrants ibid. 


: = # & © 


If a friend takes them 


low to get exigent and proclama- 
tron 4 ibid. 


| 


What the exigent and proclama- 
tion require Page 593 


| Three proclamations to be made 


in every action perſon al, where= 
in any writ of exigeat ſhall be 
awarded 99 — idid. 
The ſheriff to have 124. 594 
Officer in whoſe office the exigent 
ſhall be taken, ſhall make out 
a proclamation © 
If not five county days between 
the teſte and return of the exi- 
gent, muſt have an allocatur ib. 


No allocatur can iſſue, if there is 


any county day paſt 


 Capias utlagatum iſſues, if defend- 


ant is returned outlawed ibid. 
If goods are taken thereon, how 
to proceed ibid. 
ibid. 
If debt does not amount to 500. 


how to proceed 590 
If above gol. 100 | 
Exigent 9 
8 ü 15 al 
Of the forfeiture 598 
Special capias utlagatum ibid, 


When the inquiſition is returned, 
and there are debts due to the 
outlaw, a /ci. fa. muſt iſſue ib. 

Petition to the lords 600 

Certificate of the clerk in _— 

. | | 01 

Affidavit of debt and the coſts 
paid ibid. 

If goods be taken after outlawry 

reverſed, defendant ſhall be re- 

| ſtored to them ibid. 

If ſale has been made, then be 
ſhall have the produce 602 

Defendant on a capias uilagarum 
cannot be taken on a 8 


Appearing to ſuperſede 
gent opon the W 
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ibid. 


ibid. 
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It he ia outlawed, he may. on en- 
tetipg a common appearance, : 
1.xevefle ſame: on payment of 
+ ; cofts 11 -Page 602 


Dutlawry entered-after the death 


603 
Of appearing to ſuperſede 
exigent, and reverſing the out- 
lawtyon ſpecial otigisal, where 
there has been afſidavit of the 
debt made ibid. 
How to put in ſpecial bail ibid. 
How to put in bail on the capia. 
' jwtlagatum ß ibid. 
In this caſe, bail for the debt ib. 
How the antient mode of getting 
; outlawry -.reverſed. was, and 
bow now 604 
New rule ibid. 
No; outlawry after the plaintiff's 
death to be reverſed, till ap- 
pearance or bail 605 
Upon reverſingoutlawry, defend- 
ant ſhall pay nothing, exceed- 
ing the uſual fees ibid. 
I plaintiff after reverſal proceed 
not in two terms, defendant to 
have coſte ibid. 
No /iperſedeas to exigent after the 
return of the writ, tills coſts are 
paid nn ibid. 
Special bail upon reverſal, where 
the ſum or damage, amount to 
540 J. and coſts pad 606 
Alida vit to be made firſt ibid. 
Where furtber coſts ſhall be taxed 
- uod paid before certificate ib. 
Sheriffs not to enlarge outlawed 
perſons, without 2 * 

| ibid. 
Sberiff not to diſcharge any per- 
ſon taken upon outlawry, with- 
dont /uper/edeas | ibid, 
Qutlawries tranſrribed into the 


the 


1 
2 A, 


No theriff to diſcharge defendant 


upon cap. urlagatum, until he 7 


receiyes a /uper/edeas Page 607 


debt and coſts 
. tho? not viſible, held good 608 
in the Fleet ibid. 


reverſed without bail 


ibid. 


If defendant goes beyond ſea af. 


ter the tete of the exigent, he 


verſed on common appearance 


on payment of. coſts ; but at- 


coutlawry, but before return of 
Court will not interfere to (et 


aſide outlawry for want of 2 | 


.Clamation - 45; 


ing viſible not ſuthcient ibid. 
Court may relieve without error 


ibid. 
Debt pon bond by wi 
| ole, the and her huſband out- 


2. cours. of Exchequer before. re- 
46 xerſal, coſts to be paid 607 | 
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o 


Caſes: determined on-outlayries, | ; | 
Vi. proceedings ſtayed on the 
- outlawry- and payment of the W 
| ibid. 
| Qutlawry in the ſame county, al- 


Proceedings ſtayed on the exigent 
_ defendant becoming a priſoner MW 


Outlawry commenced during de- 
fendant's reſidence in Ireland 

ibid. MW 

Though defendant appears pub- 
licly, yet keeping out of the 
way of arreſt, may be outlawed WM 


may be outlawed... ibid. 
Outlawry not ſpecial, may be re- 


6. ta toryer $7 tered ol 
Before defendant be outlawed, he 


may ſuperſede on appearance 


ter, there muſt be bail i0 pay F 


| | pos 
Proceedings refuſed to be dayed, 
where the plaintiff died after} 


r 1 oY 
Defendant's own. aſſidavit of be- 
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wiſe whilſeh 
lawed, and her ſeparate goodif 


taken in execution,. outlavry} 


ſet aſide! as 10 dhe wiſe, bes 
e 


: — „ . toana# 


goods not reſtored Page 
Defendant eme /ole waived 5 
cially, as a fiogle woman, after 
exigent, and defore outlawry ; 


ne | married, court refuſed to'in- 
he |  terpoſe, as the marriage. was 
1. after exigenrnrn ibid. 
l- Clandeftine outlawry how: pu- 
08 _ n ibid. 
nt 42 . 

er 07 rien fog . Stains by 
id. ds of Hy 610. 

de- | 
nd | How to „er for the writ 610 
id. How to get it allowed ibid. 
b. Mpnment of errors l 


15 leintiff does not appear and 
Jouſel error, defendant muſt 
fue out ft. F an ad audiend, 

„ bid. 


he Of declaring” after reverſal ibid. 
did. Defendant may give a rale to de- 
re · clare ibid. 


Plaintiff has two terme | ibid. 


bid. The rule if no deere ibid. 
„he e Nenpros ibid. 
ance The plaintiff 845 to -the end of 
t af- the ſecond term to EY 612 


pa) de role to declate ibid. 
603 Declaration ibid. 
ed, Venne 1970341 11 „ibid. 
aſtet If defendant be ads and 
rn of hall reverſe fame, the plaineitf 
ibid. may commence a new ow, 
o ſet . within @ year after qurb j 
pro- nent of ourlawury pt, 5 end 
609 dot after 61 
(hr; before allowance of a writ 0 
os error through or by Want of 
n proclamation, bail to be put in 
ibid. 
To perfect 4 days Mer" 'exoepition 
ibid. 


Upon ſuperfeding the. exigent, 
and plaintiff delivers à decla- 
ration, there muſt be-4 rult to” 


| 


| 
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Plead Sies, 4b in other raſts 
10 fotos s Bag 613 


How to-proceedto vutlawry afer | 


"Judgment 2615 
Sperfedras on reverſat 
The like 1 bail b. pat in 

tis A * 1189770 615 


Original guar Clef hire. 6. 
When firſt introduced - 616 
How to obtain * | 3bid, 
Precite © 617 
2 to proceed when WET 
: 101d. 
The act of 10 Geo; 3. extends do 
all writs of diſtringas 618 
The diſtringas iübid. 
Precife for ditto ibid. 
Of ine appearance ibid. 
Pre 61 


May declare in any action ibid. 
Both days for appearance abe 
reekoned incluſive ibid. 
Original may de in any county, 
and you m after change 
venue ibid. 
u lives in Ireland, though 
his wife lives in England, yet 
he cannot be ſued in this court 
hy quare clauſum fregit ibid. 
If you make original in one 
' county,” you boy 3 in 
Mother: ene 
Diftrin gas need not ei 15 days 
between et and return 
May have à fefftatum diſtringas 
into n wan 6 
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"ek 1 Il May be diſpaupered; if he is vex-. | i 


© defendant may demand oyer of 
it, with names of witneſſes, 
De Page 294 
The defendant ſhall have the 
ſame time after oyer given, as 
was unexpired when oper de- 
manded | ibid. 
Oyer muſt be demanded before 


rule 10 plead expires 295 | 


N what time defendant 
ought to deliver oyer of a deed 


pleaded by him ibid. 
Demand of Her to be in writing 
ibid. 

No Her of original © ibid. 
.Soin K. B. 296 
De {- o6unt muſt pay for ger, and 
bow given | ibid. 


Oyer of a record defend. need not 


ſet it forth in his plea, al- 


though it be ſet out in the de- 
claration ibid. 
When eyer of bond demanded 
the de fendant ſeldom ſets forth 
the whole, but ſo much as 
mages for his purpoſe only ib. 
The demand of eyer of bond ibid. 
Demand of ger of deed in plea 


297 | 
 Paupers. 
Denition of 733 
How they formerly were obliged 
> REWwe*- > | 25 ibid. 
NM ſue now, if not worth 5. in 
forma pauperin ibid. 
Hon to proceed ibid. 
Petition - | 734 
r ibid. 
Paujer to pay no fees 736} | 
Unleſs he IFEOVer 11 or more 
bid, | 
3 Nor coſts, ualeſs be has been vex- 
atious ibid. 


Of * 
* 


Diſtringas againſt peer ind _ 


5 x. 


atious | Page 735 
Liable to coſts for not proceeding 
- 0 ena) -;-.- ibid. 
e | Can only fue in that action he is 
admitted; if any other cauſe, W 
he muſt be admitted anew ibid. 
Cannot be admitted to defend ib. 
Though he is diſpaupered, if 
taken in execution for coſts, to 


be diſcharged ibid. 
Penal dai: 26. 
Peers and 3 a f 


againſt. 


How to proceed 5081 
Suits may be proſecut | 


Scorch peers | privileghd ibid. 
What is a bill againſt peer 584 
Summons 585 
Bill againſt. a wait 584 
Iriſh peers have no privilege, un- 

jeſs in parliament here ibid. 
How to ſtile an Iriſb peer ibid. 
Summons againſt a member 575 


ber 

Court may order iſſues to be — 
| ibi 

How to proceed on difiringas, and 
for ſale 2 4 687 

Affidavit to ground a rule for th 

ſale of the iſſues 580 

Want of a continuance in th 

iſſue-book delivered, may 

© entered at any time on 55 


884 
got 
Whe 


Js 1 


Cannot caſt an eſign 
How to declare | 


> I LL...» 


AQ. 0 


When to plead 
If he appears, he does it with the 


How to deſcribe a duke i in the 


Plas in abatement. 


Then to be pleaded 


. Page 589 


flacer, and a memorandum on 
a 25. 64. ſtamp 82 


bill 


To pay coſts if there are 255 


tringas's iſſue, and how to ap- 
ply for them (although be ab 
2 582 


Vide Abate- 
ment 288. 329» | 


Placita 402. 404. 


Pleading. 


Rule to plead 280. 
Demand of plea 282. 
Searching for plea 287. 


Phas 15 Bar. 
298 


lu country cauſes ibid. 
Vhen intitled to plea of the term 


| ibid. 
When need not plead, until a de- 
mand is made ibid 


When intitled to an imparl. ibid. 
lies are either to be filed or de- 
livered ibid. 
Formerly affidavit neceſſary of 
pleading double ibid. 
Now need not ibid. 
licompatible ens not. ſuffered 


299 
Plexs that do. got require a: ſer- 
jeant's hand ibid. 


Pleas that do, ae by Gerrard | 


300 
Double pleas al\ to be figned ib. 
fendant, with: leave of the] 


court, may ple ſeveral pleas ib. 
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Conſtruction of the ſtat. Page zoo 
Colts | i id, 
The certificate may be made p- + 
the trial for coſts 
Double pleas, all to be goed db. 
4 | Pieas allowed on a ſerjeant's 
hand in the firſt * Cabo ibid. 
| If any other pleas, you muſt mave, 


the court, and how _ ibid. 
K. B. practice 302 
How to obtain time on ſuch mo- 

tion ibid. 


How to get time to plead ibid. 
What pleas are not iſſuable under 
a judge's order _ ibid, 
Wat is meant by an iſſuable levy 

ibid, 
By rejoining gratis ibid. 
And taking ſhort notice of trial 
1, 408. 
K. B. ſhort notice in country 55 
days a ibid. 
An attorney fixed with the. coſts 
in pleading a ſham plea after 
an order for time and terms ib, 
The ſtat. of limitations is an iſſu- 
able plea now _ ibid. 
How to obtain time in country . 
* cauſes ibid. 
A month's time to plead, means 
four weeks ibid. 
Demurrer to the replication for 
delay, is not within the order, 
but demurrer to the merits is ib. 
Demurrer to the merits 1s 22 " 
ſuable plea within an order 
5 | 94 
97 3 ſummon 10 „ ſtay, un leis 
obtained prior to the time or 
pleading is out ibid. 
If defendant has had an ord- or 
time, he may have anotbe f 
no delay ibid. 
How to apply to o plead double i in va- 
cation a[ at | 
Within ates tin to N where | 


3H3 


3 D N 


5 30 proceeding ngs for four terms 


Page 304 s 


07 withdrawing Ellas, and plead 
: new 305 
| 112 am plea be pleaded, courr 
will not per mit it to be wich- 
drawn ibid. 
7 General iſſue withdrawn to plead 
a ſpecial juſtification 309 |. 
But where a plea had been plead- | 
ed in Trinity Term, court re- 
fuſed to withdraw it in Hilary, 


and to plead general iſſue ibjd. | 


Executors had leave to withdraw 
the general iſſue, and ſpecial 
_ plea to ſtand | ibid, 
May wittdraw plea and pay 
money into court, and replead 
general iſſue ibid. 


So a demurrer, and plead ſame | 


plea ibid. 
or adding pleas 307. 
Of abiding by plea ibid, 


This court rejected the motion 
| 308 


4 Special Plas. | 
| Plea of non Aumpſit, and the ſta- 


tutes of limitations \ "25 
Replication thereto ibid, 


| Plea of ſet-off for money paid, | 


| Tent, had, and received 336 
Replication. and iſſue thereon 337 
A plea of tender ibid, 
| Replication did not tender, 338 
| Replication, if plaintiff 2d mits 
the render, and goes for fur- 
ther damages and iflue thereon 


| ibid. 
. 1225 of 42 recovered in 
B. in caſe 339 
Replication thereto ibid. 


| hand 


|  Indorled ; in this court by the eo. 


Ples of {oinkrupteyim: the defend. 
ant Page 340 
Plea of nul tiel record to an action 
on the judgment ibid. 
Replication and iſſue 341 
If a rejoinder merely conclades 
to the a no ſerjeapt's 
| ibid. 


Popular Iden as title Aion 8. 
| Vide compounding Actions 745. 


Po Non, Writ of 672, 


The like and . fa, for coſts 673 
Poundage ibid, 
On two demiſes 674 


Polis. 


ciate 4211 ? 
Clerk of aſſize and aſſociate ſhall W 
make return of poſteas, &c. 
: to prothonotaries ibid. 
Poſtea to be left in the office on 
ſigning judgment ibid. MW 
May be amended by the judge's 
notes ibid. 
Ordered to be amended, and four 
days after to move in arreſt of 
Judgment ibid, 
If either party die, execution can- 
not be taken out ibid. WM 
Plaintiff becoming bankrupt, 
final judgment may be entered M 
in his name ibid. 
Does not abate the ſuit ibid. 
For the plaintiff on non A umb. 
| 440 
For the deſendant 441 
Upon a nonſuit ibid. 


For the plaintiff | at the aſſizes s 
ili bid. if 


E there are taleſmenadded ibid. 


Pifiia 


E N 


paſea may be amended by the 
judge s notes 


| Panndage: 495- 505. 674 | 


Priſexert, Na paw Fl 


Hint to the practiſers, with re- 

ſpe& to this proceeding . 688 

How priſoners were formerly pro- 

ceeded againſt ibid. 

The preſent mode for delirering 

declarations againſt 1 
101 


A copy to be delivered to them, | 


and an affidavit thereof, plain 
tiff after role to plead given, | 
may ſign judgment 689 |, 


No declaration to be delivered | 


| Muff be charged in execytibn 


before the return of the writ 
ibid. 


No rule to appear and plead, till | 


after affidavit made and filed | 

| ibid. 

If declaration be not entered be- 
fore the end of the next term, 
aſter return of the writ, and 
afidavit made, Oc. priſoner, to 
be diſcharged ibid. 
The afidavit not being filed, is 


no ground to ſet aſide proceed- Y 


ings ibid. 


Caoler not delivering. declara- | 
tion, an attachment ſhall ifſve | 
4 

Defendant ſurrendering in diſ- 


charge of his bail, before de- 
claration „ to be de 
clared agaioſt within two terms 


ibid. 
After render decl. to be delivered 


to turnkey or def. ibid. 
A fugitive ſurrendering cannot | 
be charged with a clara on 
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Tf deſendant.is ſerved wirk 1 
ceſs add at large, alter 
comes a priſoner in the Fla 
decl. muſt” be delivered tö the 
turnkey __ Page 690 
How to declare, if defendant al- 
ready i in cuſtody of "tht deere. 


| The form of the PITTS. 


The affida vit of dehvety” ' ibid, 
A demand of plea 1 in this 2280 


not neceſſary 
If in cuſtody of matrſnal, e id. 
Rule to plead may e H af 


the firſt role, ſuppoſin 


tiff does not fign j judgment 
when he is intitled © wid 
Wbilſt a treaty ſubfiſts, play! fr 


| 


I; 


is not obtiged to declare in two 
terms _ "did, 


within two rerms after jud 
ment incluſive NY 
How to charge a priſoner in exe- 
cution in the Fleer 693 
Ha. cor5. to iſſue, but number- 
roll to be indorſed ibid. 
If there be ſeveral judgments, 
there muſt be ſeparate h. corp. 
ibid, 
Her to charge by way of new de- 
tainer in Fleet ib * 
"The plaintiff, at whoſe ſoit a 
ſoner was arreſted, and teihoyes 
by ha. corp. need not make a 
new aftidavit to declare againſt 
defendant 


694 
If defendant in evſtddy vn KJ. 


_ proceſs be com mittèd to the 

Fleet, before declaration; Wow 

to proceed did. 
How after declaration 695 
How to protted, when desde 
has been ſerved with a copy, 
And after N 10 AE et 
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If taken on an attachment, can 


"not without à judge's order be 
declared agaiul. Page 695 
Harging with à ca. Ja. whalit 


there for contempt, irregular ||. 


Laila 3055 $7.5; ; ibid. 
So for felon ibid. 
But if priſoner accepts declara- 


tion, and ſuffers judgment to | 


be figned, he waives all ad- 
vantage ibid. 
If defendant be taken on an 
eſcape warrant, muſt be de- 
clared againſt within two terms 
after being taken ibid. 
If there be two defendants, and 
one be arreſted, and the othe- 
not, court wil! give time to de- 
clare, though be may po to 
outlawry againſt the other, 
though the one be in cuſtody 


| | g 
How to proceed if the defendant be 
in cuſtody in Newgaie, Lud- 
gate, or any other county gaol 
t. of plain, ibid. 
| Need not in decl. alledge defend. 
to be in cuſlody ibid. 
No rule for time to declare, un- 
lefs, Cc WI ibid. 
Affida vit of the delivery ibid. 
On filing affidavit, how to pro- 
dceed 1 
Need not enter declaration be- 
fore rule given ibid. 
May before final judgment put 
n living 516 ect zvibe 
Iſſue ibid. 
Hob to charge in execution in a 
county gaol - _ ibid, 
How to detain at the ſuit of a new 
plainti | 


Whin'to appear and plead ibid. 


Declaration delivered before men- 
Jeri 'paſche, of craſtinum ani- 
marum, and defendant does not 


| appear, judgment may be 
e e e 688 
Dec aration delivered on or after 
 menſem paſcthe, Fic. when to 
appear and pleed ibid. 
If a writ be returnable one term, 
declaration delivered before 
the eſſoign day of next, the 
plaintiff in ſuch next term may 
give rules to appear and plead; 
if no plea, judgment 699 
Priſoner may, any time before 

final judgment, put in bail 
If priſoner pleads in perſon, be is 
not to pay for the iſſue, aliter 

by attorney idid. 
Plaintiff muſt proceed to judg- 
ment within three term: after 
declaration. delivered, or after 
render, if declaration was deli- 
ve red before; and to execution 
within two terms after judgment, 
the term in which judgment 
2 one ibid. 

hen priſoners are intitled to their 
. diſcharge, for want of declara- 

tion ibid, 
Declaration to be entered before 

the end of the /econd term, or 

elſe a ſuperſedeas 700 
Not ſuperſedeable for want of de- 

claration, till the end of the 
term after that in «which the 
' proceſs is returnable (nor that 
ia which he is arreſted) ibid. 


» 


id. If declaration be delivered again 


a priſoner as ſuch, after he has 
obtained a /uper/edeas, it is ir- 
reguler, but no advantage can 
be taken, unleſs he apply in 
„ ibid. 
As to rule once ſuperſedeable, al- 
ways ſo 701 
How to diſcharge out of the Fleet, - 


for want of declatiog. ibid. 


ter declaration 


| IA pA Mx. 
Prothonotaries ig /uper/eileas af: 
Pagt 701 
Attendance- on ſummons no- 

only half an hour ibid. 


|| ligence to charge deſehdenf la 
execution, yet if defendant. 
ome by plea, he ſhall not 


He to ſuperſede in cuſffody of tbe 
ſheriff for want F declaration 
3 09127190 800561000], 
Priſoner to be diſcharged if plain- 


ſuperſeded Page 704 
If once diſcharged' out of A | 
tion on terms not complied. . 


delivered © 


five) 94 


charged 


ſo to final judgment 70 


do after demurrer 


in the ſecond term to charge in 
* rs 5 8 

e explained fully 70 
lf 2 writ be againft huſband 224 
wie, and wife in cuſtody, ſhe 
ſhall not put in bail for her 
huſband ibid. 


and the afignees'make due 


tif proceed not to judgment 
. in three terms after declaration 
00 : 
To charge defendant in execu- 
tion in two terms next after 
ſuch judgment ſigned (inclu- | 
159 07 206319 en, 
If plaintiff does not declare where 
defendant renders himſelf in 
diſcharge of his bail in zo 
terms; or not proceed to judg- 
mert, and charge him in exe- 
cution within abe terms after 
jadgment, priſoner to be diſ- 

| e. „ 
; terms reckoned incluſſve, and | Superſedeats on putting in good 
3 bail, and perfecting ſame ibid. 

ln caſe of ſurrender after decla- 

ration, how terms counted ib. 
ibid. 
if priſoner diſcharged for want of 
proſecution, be afterwards ar- 
reſted by action on the judg- 
ment, a common appearance 
| win 
If he delays himſelf by bills or 
_ plaintiff not 8 wi. | 
cape Mm itt tho terms Ibid... cn = a lakhs | 

The plaintiff ſhall have every day | Pat perſons are privileged from, . 


Ibis. | 


If plaintiffs become r = 


| with, the plaintiff” cannot 
charge him again on ſame 

| F om „ ibid. 
If. 


render in Eaſter, and declara- 
tion in Hilary, final judgment 
muſt be figned in Trinity ibid. 
How to diſcharge defendant for 
want of proceeding to judgment 


and execution 1 
Affidavit of the ſervice of the 
ſümmons „„ 
Super ſedeas for want of declara- 
Bon © 
The like for not proceeding to 
judgment : ibid. 
The like for not charging in exe · 
cution 


When defendant may be taken 
in execution after /uper/edras, 
and when not 708 
The king may chuſe his own pri. 
ſon againſt the ſubject ibid. 
Cannot detain in an action on the 
judgment © ibis. 
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Muſt be in the name of the ide 
ibid. 


Teſted by chief Jaller or ſenior |. 


judge ibid. 


No ſpecial writs to ifſue when the 


cauſe of action does not amoufft- 
to 107, | ibid. 


Anorney's name to be indorſed | 


on writ ibid. 


But not indorſing on warrant not 


to vitiste the writ  - ibid, 
Of commencing action by com- 
mon capia. bailable 152 


Capias 1 in debt bailable "4 153 | 
Præcipe for the office . 


1 
Of the return and teſte ibid. 
Filazer's name ibid. 
Capias 1 in caſe - ibid. 
Præcipe 15 5 


Amendment in 1085 and the 
want of 15 days may be a- 


mended | ibid. 
Ac. ætiam in aſſault os = 
"covenant ibid. 
trover * 156 
detinue ibid. 


Againft two defendants ibid. 
For an executor in caſe ibid. 
———— adminiſtrator on bond ibid. 
—  aſſignees of a bankrupt ibid. 
Cafias againſt twodeſendants 157 
Pracipe for ditto ibid. 


Of the capras per continuance ib. 


Formerly filacers uſed to make 


out theſe writs, but now the 


attornies 458 


Day of ſigning writ is to be ſet 
down 3 : ibid. 


Non omittas, if defendant reſides 


in a liberty. -- -+ did. 


Formerly could not be ſued: out 
. without a mandavi balliuo re- 


4 * 


$ornad; but now may Page 158 


: . | | Non emittas capias with . 
The meaning of- the. word proceſs Hias, ac· ætiam 


n. 
Drag for ditto 159 
Until lately if defendant did not 
live in county where plaintiff 
intended to lay his venue, 
à fſeſtatum iſſued: but now 


. plaintiff may. declare in any 


county, and no waiver of bis 
bail, fo that the 20 atum wit is 
unneceſſary | bid, 
The reaſon. may teſtatum iſſued 
160 

Capias may now iſſue into a 


Directions of the writs there 161 
Capias to the county palatine of 


Lancaſter ibid, 
The Wa to Cheſter and Durban 
* 162 
Præcipe ibid. 
Capias to the Cinque Ports ibid, 
Præcipe for ditto ibid. 
Cities and towns having a ſheriff 
or ſheriffs . . offi nd63 | 
How to proceed in actions where 
no bail is required 164 
Common capias, to be perſonally 
ſerved ibid, 
An Engliſh notice to be written 
on copy _ ibid, 
The notice 5 ibid. 


Notice. to appear where debt 1s 
above 101. requiſite... ibid. 


| The form of a common capia. 105 


Four defend. put in ibid. 
Three things obſervable in filling 
com mon procęſi 16 
If ſeveral defend. named, all t0 
be named in copy ibid, 
Notice to appear on the guar! 
die poft, good ibid. 
Service on return day, good ibid. 
Not to be ſerved. by a perſon who 


i Mu 


cannot read or write ibid. 


county palatine ibid. 
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| Proceſs without filazer? s name, 
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Muſt be 8 on or he fore re- 


turn day; but if the declara- 


tion be taken out, he waives | 


Page 167 
It may be ſerved i in a franchiſe 2 


the irregularity 


ibid. 
On ſervice, need not fhew tie 
writ ibid. 


Nam of defendant muſt be to the 


| notice | = «1 £0 Md. 

If proceſs be apainfl baron and 

ſeme, ſervice on baron A. 
i 


cient 2x Wt 


If proceſs againſt two, both muſt. 
be ſerved ibid. 


Irregularity in ſervice to be. com- 
- plained of before interlocutory 


jodgment x: | ibid. 


If common proceſs go into a 
county palatine, that to be 
ſerved, and not a mandate ibid. 

If complaint made of any irregu- 
larity of proceſs or notice, muſt 
annex a cops to the _—_— 

| ibid. 


A miſtake i in the proceſs is cured | 


by appearance _ 168 
A copy being tendered to defend. 
who refuſed it, held leaving it 


ood | ibid. 
8o pat through the crevice of a 
door ibid. 


So incloſed in a letter delivered 
to defendant, who opened it, 
and took copy ' 2\dbid.; 


good ibid. 
If a joint agion, all myſtbe-ferved 
before declaration 
Cabia per continuance, how ſued 
out ibid. 


Capias miſſing a term in its return, 


dad Ve wid. 
Advantage cannot be had of pro- 
_ unleſs IIS 9 169 


ibid. | 
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- Promiſſory Notes 32. 
 Praniſe; what 10. 
 Proteftation 56. 

5 Provio trial by 383. Wo 


When it may be had 4 ibid. 
For what purpoſe ordained ibid. 


Notice of trial | ibid. 


In London or Middle/ex not to try 
by proviſo ſame term, if no 


warning u ie 
Not to try by proviſo till there 
be a lache | ibid. 
Except i in replevin, prohibition, 
and guare impedit' ibid. 
Oa one default, record to be 
made by provi/o 1: 161 gg 
Iſſue joined Michaclmas, not to 
ground till Hilary ibid, 


If once record is carried down, 
and a new trial rams muſt 


be by pro] ⁊ / ibid. 
Same notice of trial as in other 

caſes 1 — ibid. 
Coſts 5 : | ibid. 
Fenire 11 ibid, 


Pais Darrein 0 ontinuances. 


When to plead bo faint 
It is not allowed: after demurrer 
determined, or verdict 61 


Cannot be rejected if verified by 
aſſidavit jbid. 


N. be received at the afizes- ib. 


Record f Nif fe Prias. 5 


What met] is to contain. 402 
Dialer 0 279 ibid. 
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If . how. to enter all the 


leadings age 
10 There be a plea i in a6 99040 
| ibid. 
Nolle proc may be entered 3s | 
to one 403 
Before record ſent down ibid. 
Coſts ibid. 
urata in town ibid. 
or aſſizes © 404 


A placita on the removal of a 
"chief juſtice in term ibid. 


How to paſs record in town ibid. 


How in the country | _ Ibid. 
w'to enter in town | 405 
he like in country ibid. 


All records in London and Mid- 


Aliſex to be entered two days 
before the day of trial ibid. 
Ne recipiatur to be entered for the 


cting after term, unleſs re- 
cords and writs be brought into | 


court, on or before the day and 
fittings reſpectively ibid. 
Formerly no record to be receiv- 
ed after term in Middleſex, un- 
leſs entered one day after the 
Iaſt day of every term, nor in 
Tuondon, unleſs the day before 
the adjournment day it be en- 
"tered 406 
But now to be entered ravo days 
at leaft before the adjournment 
day, and in default to enter a 
xe recipiatur ibid. 
On trials on the circuits, cauſes to 
de entered before the firſt ſit- 
ting of the court ibid. 


And to be tried in the order they 


are entered ibid 

A liſt of the cauſes to be made by 
the marſhal, and fixed upibid. 

If ſer 'down in term, muſt be pts 
days before ſittin 

If cauſe not tried the day of 1 N. 


nog for which notice is given, 


n 


FS 


it may be made a mano: of, 


and ho p 
e 5 ah "007 


Where one pleads, and the other 
lets Judgment go * default 


408 
By proviſo rac; Abi 
Ha. corp. jurat. 5014.01 99 
For aflizes - * 15/440 
Tefte of ven. and 1 cor p. idid. 
For aſſizes ibid. 
He. corp. for a eil jury ibid. 
For a view) 411 


Mittimus to a county palatine ib. 
If record be loſt, a new one will 
be ordered, and. verdict re- 
turned by order ot the court 
40672 
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 Relifa verifications 465. f 
Remietitar dampna, | 


Jodgment by wil dicit, with a re- 
mittitur of the damages 071 
Cannot be entered after error 
brought without colls 770 


 Replevin, | 


The aQion i is founded on a diſ- 
treſs wrongfully taken 759 
Either party may remove the 
plaint ibid. 
KRecordare the uſual itte remove 
the plaint 760 
Certiorari from court of record ib. 
Præcipe for recordare . ibid. 
How 10 obtain the writ. ibid. 
How to proceed if brought by 
plaintiff ibid. 
pearance for defendant. 703. 
1 2 appearance is entered, you 
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How to proceed if recordare is 
brought by defendant Page761 


Of notice to e of filio the 
recordare © id. 

When to be given + ibid. 

When not ibid. 


When a procedendo ſhall go ibid, 
How to proceed if diſtrels be not 
taken for rent 762 
If plaintiff dies after declaration, 
defendant cannot have a re- 
turno habend. but muſt diſtrain 


inn 763 
If — by either party, and 
no declaration after rule, may 
ſign a nonpros ibid. 
And proceed under the ſtat. 1) 
Car. en ic. 
If not ſufficient found, may diſ- 
train again ibid. 
Nonſuit, avowant executed a writ 
of inquiry after onus deliver- 
ance. * * 764 
If plaintiff tis _= decl. and | 
before avowry, there can be 
no retorno bed. but defend- 
ant may diftrain again ibid. 
May chuſe which way to MES 
. ++.» hl 
Nonſuit for want of plea in bar, 
how to proceed after ibid. 
Nonſuit after iſſue joined ibid. 
Double coſts if nonſuit, diſcon- 
tinuance, or judgment ibid. 
Seizure for a' heriot cuſtom not 


within ſtat. ibid. 
Sheriff, Ce. anſwerable if bad ſe⸗ 
curities | Ibid, | 
The ſame jury who try may alefs 
the damages 705 
No judgment as in the caſe of a 
nonſuit now ibid. 


After verdict avowant may not 
take bond; and ſue on it ibid. 


b rent into court, "and 


| Withia what time ATM? may, 


| Rejoining gratis 7 
If you want time, * to apply 
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' What EH 1 15 
How to compel plaintiff 0 


Dewab of a replicition . 
If no proceeding for four termss 


"there muſt be a term rule 
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for it 347 
Replication to the latte of limi- 
tations —_ 335 
The like to a plea of ſet-off 337 


| The like to a plea of tender 338 
\ The like if plaintiff. accepts the 


money tendered, and goes for 
further damages | 


The like to a plea of judgmentto 


an action on the caſe _ 33 


The like to a plea, if action be 2 


debe 1 


| How to ſign nonþros for . 
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 Ritraxit 463. 9. 


We in ejectment, was . 

3 fendant has. withdrawn his 
_ plea, and caſts taxed, and 2 o 
for the poſſeſſion 

How to enter it _n 8 caſe, 25 


The judgment = 
Return to ws . . 


oe 755 509. 


te Dec & 4 yY 


ibid. 


SE. 


- Rule to „ plead. © * 
How to give a rule to RE 
Page 280 
When rule expires. e 
Rule may be given in term, or 
four days after ibid. 


Sunday, or any holiday on which | 


the court does not ſit, when 
reckoned'a day ibid. 
Before judgment can be ſigned, 


rule to be giren ibid. 
When a new rule ibid. 
The form ibid. 
When it expires 281 | 
Sunday when a day ibid. 
After imparlance, new rule ibid. 
When a term's notice ibid. 


Where there has been rule given, 


and afterwards injunct. no new 

rule neceſſary ibid. 
Where a rule has been given, 

and deſendant obtains a judge's 


order, need not give a freſh | 
' rule the next term ibid. 
ibid. 


New rule on n amendment 


Demanding Pl. a 
What i it is 


+4 


292 


If declaration has deen delivered | 


to defendant's attorney, a de- 


mand muſt be made, or in caſe | 


- defendant appeared in 1 due time 


. - Ibid. 
| Not to be indorſed on the back of 
declaration ibid. 


It muſt be made after declaration 


delivered or filed, and rule to 1 


plead given ibid. 
Tbe demand of plea ibid. 
How long to plead after made ib. 
The K. B. practice Ibid. 
If defendant be beyond ſea, and 

. attorney dead ibid. 


] Role muſt be expired before 


g. 
ment can be figned P 
A demand of ev betereb 211 1 
tified is a waiver- 
; To be given to the gent in 855 
idid. 
If defendant be in cuſtody, no 
demand neceſſarß ibid. 
When not neceſſary at all ibid. 
How to obtain time bid, 
Summons ret. after rule expired 
is no ſtay 284 
Time inclofive of date of order, 
_ "but excluſive of day of expita- 2H 
tion ibid. 
If a fommons be taken out, and 
attorney does not attend, plain- 
tiff muſt firſt diſcharge the 
ſummons before be can ſign 
judgment ien ase. 
There may be three ſummonſes 
ee . 
Half an hour's Aeg date on a 


ſummons now ſufficient 284 
Month's time four weeks 183 
If executor defend ibid. 
What i is a plea within the 3 
And FA not ibid. 
Real demurrer to 2 plea 285 
hs Rule for n 


Noe to be given in this court, 
u wait the four wat 421 | 
rie jo on an POT 464 


ad bt 
3 aalen. (ah 


K 956 


SaticfaRion, what a f 
i 


Kos te enter it in term 


Warrant of sttorteß 


14 


The entry on che N 


ol 


FO e's Mag. Pare 91 
Sar: facias 10 rantiaue.. 3 


tion can iſſue, but action wil 


Lies on every judgment ibid. 


error, no need. 1... -- ibid. 


wy If writ of aur  dalayed af- 
and da 


Afcer a year and a day, no execu- 


6e & Af 509 If two plaintiffs and. one dien ue 


And between ſame parties ibid. 80 if two Poa mes wh bo 3 
But if execution ſuſpended by; If one plaintiff dies aſter judg- 


Tt is a judicial writ ibid. without ct. fa. 
Sci. fa. muſt. be ſued out in the As to /eme belag warned id. 
county where the e ac- Sci. fa. to revive, may be ſued out 


tion was IO | of courſe within Jeven, year:; h 
No ſci. fa. neceſſary if defendant, after that a treaſury, nels. muſt 
has delayed by error or ivzunc- | be had 


@& AH 


ter year after interlo- 
. 2 judgment, cannot pro- 


ithout ci. fa. Page 511 
Moſt i ad e on a judgment of non 


l 12 ſuit after year and day ibid. 
need for ci. a. ibid. 


yl ment, T eee eee 
512 


4 1 
Py The 3; 0-8 6 


tion ibid. | If ten years, a motion maſt be i 
A In no caſe where the parties are made... ibid. I 
7 changed, ought execution to go No. execution. on. a/c, 40 to re- [1 
B without ci. a, .. 4bjd- |. Vive ona judgment of 10 yeats li! 
1 f an execution be once ſued out, old ulla ei Jeet returned: ib. * 
. and continued on the roll, . When one /ci, fa. ſuſſicient, but fl 
R not ſue ci. fa. and du muſt be four "ay, in-the-office 1 
* How to compute the year It before return 613 1 
5 | Se. fu. in debt 1 E 0 „ibid. Wh 
Jer If error be brought, there. is Wh 'The like in caſe ibid. Pt 
10 need of a ci. fa. till a year and treſpaſs $14 ; 
id. day after affirmance 311 — ——- and. adulte ibid. 
85 If the execution be not returned, ——◻NUS covenant 915 
2 or not filed, cannot enter con- How to ſue it out „ n Yi 
tinuances ibid. Pain, may ee to quaſh ets. 
If there be judgment with a ce/et || fu. nah a5: 28bfls 
executio, there needs no /ci. fa. aun on the roll of one Hi, fa. 
* ull a year and a day after ntl and 2068002088 - - 
421 time is elapſed ihid How. to Dagens if judgment be 
5. Holband cannot haye execution above twenty years old 916. 
for coſts on a plea of coverture Da a judgment above twenty 
found for feme without a ſci. years old, court gave leave to! 
fa. - 44... Ibid. | au adn. cum laſtameut, of plains - 
pt] hn adm. de 3 non, may now | tiff to ſve out a /cief@, 1: $4 
65 ave ſci, a., „ id. $f in debt ſor an admin 
632 { adm. durante minor. brings ge- tf ate 1514. 
6:3 tion and recqvers, the execu- | Thellke 3 or in caſe ih. 
4 tor after his time „ have 2 


8 i. 


20 


1101 Sy 13 7 ibid. 


Sci, fa. i ata executors in 
debt R413. 0491 wy 
| Tie 


. 


The like againſt an adminiſtrator 
| . | Page 518 
An alias moſt be returned in this 
caſe, on a ſcire fec# on the firſt 
. 520 
Entry of a /ci. fe. for an admi- 
niſttrator on the roll ibid. 
The like for an executor ibid. 
Entry of two ci. fa. againſt an 
adminiftratrix on the roll, 
where they are both of one 
term 522 
Entry of the ſecond /ci. fa. where 
they are of different terms 523 


How to appear 524 
The declaration ibid. 
May be intitled generally ibid. 
The charge per folio ibid. 


Proceeding by ſei. fa. after an in- 
terlocutory judgment ibid. 
Sci. fa. where plaintiff died after 
interlocutory jodgment, and 
before final judgment 525 
There muſt be two in this caſe, 
unleſs a /cire fect be returned 

on the firſt | 527 
How the entry 1s to be of the firſt 
„ ibid. 
Judgment thereon of the court 
25 ibid. 

If defendant does not appear, 
how to proceed 528 
Tf he does, how to appear ibid. 
Declaration ibid. 
If defendant dies after inquiry 
executed, and before final judg- 
ment, a /ci. fa. muſt iſſue, to 
ſhew cauſe why the damages aſ- 
ſeſſed ſhould not be recovered 
1bid. 

Sci. fa. againſt an adminiſtrator 
after interlocutory judgment, 
and after inquiry ibid. 


In ejectment cannot ſae out exe- 


cution after a year and a day, 
Without ci. fa. 2 Salk, 600 


23 


For more uſeful notes on this 
ſabject, wide my Inf, Cle, 
K. B. 5 edit. title Scire facias i 

| Page 440 


. Sire facias againf Bail, 


By the terms of the recognizance 
the bail undertake to render at | 
the end of the ſuit, or pay the 
condemnation-money 531 

Plaintiff may proceed by action, 
or ſci. fa. ibid, 

But ca. /a. in either caſe muſt go 
4 the principal ibid. 

And into the county where the 

ibid. 


venue is 
Fiſteen days between the 1% and 
return ibid. 
When bail may render ibid. W 


After a ca. ſa. lodged, deſendant 
brought error; after it was MW 
ſpent, plaintiff got it returned, WM 
and proceeded ; held irregular 

; 2 = 

Allowance of error Eper, | 

and ca. /a. cannot be ſued ibid. 


How to proceed by action 533 
Ac-etiam © ibid. 
Bail cannot be arreſted ibid. 
Coſts muſt be paid ibid. 


Obſervation as to what 'proceſs | 
ought to be ſued 534 
Writ to be ſerved four day: before | 
1 = return RR ibid. 
ail liable to extent o 8 
zance ibid. 
How to bring the action ibid. 
How to proceed by ſci. fa. ibid. 
Into what county Aci. fa. is to iſ- 


ſue 3 ; 
Sei. fa. on izance in Len- 
« may be Faed in e 0. 
. Th 
So may if taken in Londen _ = : 


there, though inrolled in Mid. 
leer ee. 


0K 2 O@ 


How to ſue ſecond ci. fa. 536 
Fifteen days between the fete and 


return of both, good 


muſt lie four days in the office; 
ſo if alias is left for a nibi/ ibid. 


ce 

at | How to proceed after return ibid. 
he If two ci. fu. 's of different terms, 
31 how to proceed $45: Dn. 
n, If /ci. feci returned on firſt ci. fa. 


How to proceed by ci. fa. 535 


bid. 
If left for a return of /cire fect, 


1 


id. to be left four days $37 
go Entry of recognizance of bail in 
id. debt e 393 b Aid. 
the WW The like in caſe -  jbid. 
id. dei. fa. on recognizance in debt 
and | againſt bail and principal 539 
did. The like in caſe againſt bail ibid. 
bid. WR Who to make out firſt ci. Tu. 542 
lan Tifte of ſei. fa. ibid, 
was alins jübid. 
ned, WR Entry on the roll of one i. fa. 
ular 2970 390 ee ibid. 
532 Entry of two ci. fa. 's of ſime 
dea, 28 term 1 7x MN * "4 545 


ibid. 
$339 

ibid. 

ibid. 


If of different terms 
Pracipe for appearance of bail 

.__ $£© the 
How plaintiff is to proceed ibid. 


ibid. Declaration Ibid, 
rocels | How to entitle it ene Bikes. ©, >, 

$34 Vf amendment © * "hid, 
before | When the bail are fixed ibid. 


ibid. What bail may plead in their diſ- 
gn charge, and what not ibid, 
ibid. Nil not liable to coſts in error, 
ibid, brought by the prineipal $48 
ibid. if there be no ſatisfaction on an 


$ to if. | execution againſt” bail, yet 
| 3 | Phaintiff may take the principal 
in Los- ene een e ee 
14% C . egaiaſt bail in debt ibid. 
= 1 The like in caſe ibid, 


Jo be und 0 e 
der, ede vad — 549 


> + 5 3. k 


Teftaturs ca. ſa. Page $49 
Fi. fa. againſt bail in debt 


+ By 
The like in caſe © © wy 


Variance between the writ and 
count, the ac-etiam being 1 
caſe, and detlaration In" Ku, 

not a ground for an exonère- 

tur | ok Fro IX IN 5 I 

Obſervation thereon © ** 56. 

Each of the bail ate Hablet6'the 

penalty of the recopgnizance, if 
not more than the ſum rec 
vered e NE. OY 363. 

When proceedings are ſtaid for a 

certain time above a year, pro- 
ceedings may go on' at the ex- 
piration of the time, without a 


Some notice muſt be gien ok 
ſuing out V. fa. againſt the 
bail by the ſheriff, if ſcire fect 
returned ay , 

Within what time hail may ren- 
der, and run no hazard of the 
death of defendant * 3 

When on an action upon' the' re- 
cognizance ; 

When upon ci. fa. ibid. 

Bail ſued by attachment of pri- 

vilege when to render ibid. 

Huſband and wife rendered, the 

mall be diſcharcg eg 85 

If defendant” is in cuſtody, I 
may have a ha. corp." to ng 

him up to render ibid. 

If defendant is a bankrupt; and 

has certifitace, how to exon- 
ene Fu men EI. 

How to ſurrender in town ibid. 

f by attachment of privilege 556 

Notice of forrender”'' © © ibid 

Time of ſurrender to be entered 

by the filactTf © bid, 

If principal in cuſtody for felony 


— 


WC | =: id. 
Solder #7, 119), Id. 
31 = Oo 


5 8 1 ERE 


term's notice 2 


554 


TN DB FF 


Of faxing proceedings again}? the 
| bail pending error Page 557 
When writ of error a /uper/edeas 
| | ibid. 
Error no ſuperſedæds, but fro 
delivery to the clerk of the er- 
rors 8 ibid. 
And if ca. /a. be returnable at a 
time when the writ of error is 
depending, cannot proceed a- 
gainſt bail ibid. 
Proceedings againſt bail ſtaid, 
pending error, and the rule 
ibid. 
The like without giving judg- 
ment ibid. 
Pending error, action brought on 
judgment, and after judgment 
thereon execution executed, 
court would not ſet it aſide, for 

_ defendant might have applied 
in time "098 
Bail to an action on a judgment, 
judgment againſt defendant, 
plaintiff brought debt on that 
judgment, and held defendant 
to bail. After ca. /a. returned 


- and before the return of the 
writ, in an action againſt the 


þail on recognizance, court was 
moved to ſtay proceedings, 
pending error, to reverſe the 
firſt judgment, the court ſtaid 
proceedings upon the bail's 
giving judgment bid. 
The rule in the K. B. ibid. 


Set: f. Vide Matual Debts 309. 


Plea of ſet - off for money 
paid, money had and received 


X 3 
Notice of ſet-off for work done 
with horſes, money paid, lent, 
and account ſtated 
21 


m the 


"ey 


Of ruling the Sheriff. 

The plaintiff bath election in caſe 
defendant doth not put in bail, 
either to role the ſheriff, or 
take the bond Page 204 a 
But cannot take the bond, and 
proceed againſt the ſheriff both 
ibid. WM 

Nor can he proceed againſt ſheriff Ml 
where he has appointed his Wl 
own bailiff ibid. 
Neglect to return the writ ibid. 
Sheriff to return writ in ſix days Wi 
in country cauſes ibid. 
If in London and Middleſex 4.20; WM 
On whom to be ſerved ibid. 
How to proceed to get writ re- 
turned ibid. 
The like to bring in the body 206 Ml 
Affidavit of ſervice of rule to 
ground attachment for rot Wl 
bringing into court the body 
SY ibid. 
Attachment 2078 
Huw to proceed upon it ibid. 
If againſt pre/ent ſheriff, io whom 
to be directed ibid. 
If againſt lace ſheriff ibid, 
If coroner does not return the 
writ, he may be attached, aud 

to whom writ to be directed 208 

If no bail be put in, affidavit to 
move for attachment ibid. 
If ſheriff neglects to return writ, 
affidavit to move for aitach- 
ment | 209 | 
If plaintiff die, and ſherif in con- | 
rempt, an attachment 1 

| bid. 

And K. B. hold, that though an 
attachment be againſt ſheriff, 
defendant may put in bail; 
and if no trial loſt, the attach- 
ment not to and as ſecuuity ib. 
Note on this 3 


I 
9 ( 


3 
— 
8 


Rail liable to the penalty of bond 
and coſts : Page 210 
So determined in another caſe ib. 


months after out of office ibid, 
Explanation of the act ibid. 
A month in law; linar month 
; 211 

How time is reckoned ibid. 
This court grant rule againſt lite 
ſheriff to bring 1n the body, 
. and ſo the K. B. now ibid. 
Rules to keep pace with defend- 
ant's time | ibid. 
How to proceed agaĩnſt late Ro 

| 2 e abid. 
Attachment ſet aſide, for ſerving 
the rule to bring in the body 


1 on the preſent ſheriff, inſtead 
5 of the late 8 — 
af The ſheriff, to ſave himſelf, may 
* put in bail; upon receiving the 
rule to bring in the body, but 
. ſuch bail muſt juſtify before 
7 tender e 
l. The rules ought to keep pace 
T with the defendant's time ibid. 
1 4ttachment ſet aſide againſt the 
L ſheriff, for ſerving the rule to | 
1 bring in the body, before the 
4 time expired for putting in bail 


abuve 213 
Though rule for bringing in the 
| hody is expired, yet if the de- 

tendant juſtifies bail before an 

attachment moved for, it is in 


oy time | bid, 
*_ The court will not permit the 
id, priority of moving to prevail 
at againſt the practice ibid, 
5, exception to bail is not en- 
il. tered, although the defendant 
155 gives notice of juſtification and 
id. does not, ſheriff is not liable to 
bid. , attachment ibid. 
Pail lf ficriff puts in bail after rule to 


Not liable to be called upon fix | 


> 


bring in the body, he muſt 
 Jullify before render Page 214 
If an attorney be bail, he is con- 
ſidered as no bail, and plaintiff 
may go on agaioſt the ſheriff 

| without exceptirg ibid. 
The ſheriff not liable, if proceeds 
ings are not regular againſt de- 
fendant; verbal notice of ex- 
ception will not do ibid. 
Sheriff, though he goes out of 
office, yet he muſt bring in the 
. ibid. 


The four days to perſect bail in, 
is one day incluſive, and. the 
other eclu ve ibid. 

The attachment cannot be moved 
for till fifth day 215 


If bail juſtify before motion for 
attachmeat, ſheriff not liable to 
be attached i 


| 


» 
| 


Slander of titles 41. 


Soldiers. 


No volunteer ſoldier liable to 
proceſs, (unleſs for criminal 
matter, ) or the debt is 20/. 125 

Plaintiff, upon notice given, may 
file common bail, and proceed 
to judgment for any debt, and 

allo to an outlawry 126 


| Special Jury. | 
How to apply for 4 ſpecial jury 
No coſts to be allowed, unleſs the 


judge certify ibid. 
W hat coſts allowed 398 


None to take more than one 
guinea (except where there is 
a view) 
"4TH: 


ibid. 
View, 


| 


E D 


View, how to proceed for one 
| Page 397 


Statute of Limitations. 


Limitation of actions, real, per- 
ſonal, and mixed * 
The ſtatute never begins to run 
againſt a plaintiff who is a fo- 
reigner, until he comes into 
this realm 30 
A capias in this court without an 
_ original, is ſufficient to ſave the 
ſtatute | 33 
Attachment of privilege, though 
returnable on a general return- 
day, held good to ſave the ſta- 
tute 630 
Entry of a capias to ſave the ſta- 
ne | 631 
An attachment of privilege 1s in 
nature of an original writ, and 
When replied to, it is ſufficient 


to ſhew the 7%. ibid. 

Su pœna. . 

Sul pæna ad teftijicandum 412 
The like in London 413 
The like for aſſizes ibid, 


Witneſs muſt be ſerved perſon- 
ally, fo as to ground attach. 
ent, ibid. 
Not an inſtance in this court of 
an attachment againſt a witneſs 


for not attending ibid. 
But refuſed _. 4 
Witneſſes to have reaſonable no- 
tice 4 ibid. 


Attachment refuſed for want of 
| Charges being tendered ibid. 
If deeds are to be produced, a 


Jub. duces tecum is neceſſary | 


- 7 4did, 


to produce evidence, then no- 
tice Page 414 
Sub pœna duces tecum ibid. 


How to obtain a ba. corp. ad tefti- 
ficandum | 415 
Affidavit ibid. 


6 | Ha. corp. ad teftificandum ibid, 


Suggeſtion on Record. 


Suggeſtion on the declaration of 
the death of one of the plain- 
tiffs, purſuant to the ſtatute 


The like after iſſue joined 4 
The like of the death of one of 
the defendants after verdict 
ibid. 

Suggeſtion of the death of one of 
the defendants in the jurata in 
the record, when it ought to 
have been on the 21 prius re- 


cord, and before the jurata, it 


is right to ſugpeſt it on the 


roll, and held good; the ni/ 
prius record is only for the di- 
rection of the judge to try the 
iſſue did. 


Suggeſtion of the London Court of 
| Conſcience Act. 5 


A creditor ſuing in another court, 
if debt does not amount to 
405. ſhall pay coſts, and reco- 
ver none | 741 
Debts not exceeding 401. to be 
recovered in the Court of Re- 
queſts in London ibid. 
If he does ſue, and not recover 
40s. how the afñda vit is to be, 
to ground a motion for fog- 
eiten 305 99 3810, 


ornies on either fide are 


But if att 
| 20 


If judgment goes by default, no 
ſuggeſtion _ A 


ww +» is - 


„ 


Coſts to be allowed of the appli- 

cation Page 742 
What muſt appear by affidavit ib. 
Damages given by verdict under 


40 defendant reſident in 


Middi:Jjex, and liable to be 
ſummoned to the county court, 


leave given to enter ſuggeſtion 
| > Ibid. 


Verdict for 285. motion for leave 


to enter ſuggeſtion, court are 
bouad to make an order and 
no: diſcretionary | 743 
When payments are given in evi- 
dence on the plea of non a/- 
Jumpfit, and verdict under 40s. 
 @ ſuggeſtion may be entered 
Le ibid, 
Super/edeas. 

Superſedeas on reverſal of out- 
lawry 614 


The like where bail is put in 615 
for want of declaration 


| | 706 

— iſor not proceeding to 

judgment | ibid. 

— — for not charging in 

execution 707 

on putting in good bail 

ibid. 
Surrejoinder 5 5. 


Surrender 184. 553. 
Tenants in C ommon. 


When they are to join 24 


As to ſtatute of limitations 28 


i 


Tender. 


The definition of the word 324 
Muſt be made beſore the writ ſued 
out | ibid p 


In pleading a tender in debt, the 
defendant muſt pray judgment 
of the damages, but in a 

t the damages are the princi- 
pal, and he is to plead /emper 
taratus eſt, and pray judgment 

dae ulterioribus damnis Page 324 

Tender of goods, how to be 
pleaded ibid. 

When to ſay, touts temps priſt ibid. 

Every requiſite in the plea muſt 
be ſhewn to have been com- 

_ plied with, elle the plea is bad 


Tender of ſtock how to be plead- 


ed | ibid, 
Within what time the plea ought 
to be pieaded ibid. 


Both courts now agree, that it 
may be pleaded after an order. 


ibid, 

So after imparlance ibid. 

Non aff. and tender not to be 
pleaded- | ibid. 
But not guilty, and tender of 
amends may ibid. 


After demurrer and amendment 
made of the declaration, may 
plead a tender 326 
[The court will not permit the 

plea to be withdrawn, and 
plead nor afſumpfit ibid. 
Money tendered muſt be paid in- 
to court, and how done before 
lea | __ . ode 


| Freſh demand and refuſal ibid. 


If plaintiff takes iſſue on the plea. 
of tender, he muſt not take the 
money cut of court, for there- 
by he is concluded ibid 

But he may proceed on the gene- 
ral iſſue for further damages, 
and enter an acquittal as to the 
tender ibid. 

Tender may be made by juſtices 


x 313 _ within 


© T8 as 


„„ 


within a month after ones] 


given of an action Page 326 
Before a juſtice is allowed to pay 
money into court, it muſt ap 

pear that he is ſued as a juſtice 
for ſome miſbehaviour in his 
mm 3 
Detendant may, to an action of 
treſpaſs, guare, Oc. plead a diſ- 
claimer, and tender of amends 
e 

Tender may be made under a 
diſtreſs ſor rent. if irregular ib. 
Any money coined at the mint is 
a good tender ibid. 
To an avowry for damage feaſant, 
tender muſt be pleaded io have 
been made before impounding 
. | ibid. 

In a plea in bar of tender of rent 
in replevin, plaintiff may plead 


a tender and refuſal, without| 


bringing money into court ib. 
But if diſtreſs is rightfully taken, 
plaintiff cannot plead tender of 
rent and coſts ibid. 
A tender of a bank note, not 
good, unleſs the tenderer offer 
to get change for it 328 
If bank notes have been offered, 
and no objection made on that 
account, the K. J. have held it 
to be a good tender ibid. 
If money be not paid into court 
before plea, plaintiff may ſign 
judgment 8 bla. 
Tender to part, and now aff; as to 
„„ Bead" & 
Iſſue on the tender found for de- 
fendant, if the balance proved 
on the your afſumpfit is under 


OS ; 
| ſor tendered exceed 40y., de- 


fendant, though within the ja 
riſdiction of the Court of Con- 


yet if that added to be 


 Lience, is not intitled io dou-| 


dle oo” under 23 Geo, 2, . 
30. J ig. Page 3; 
Plea of tender 2 330 
Replication no tender 33 
If plaintiff goes for further da. 
mages, the replication ibid. 


Terms and Returns. 


Why ſo called 114 


Formed from the canonical con- 
ſtitutions of the church ibid. 


When ſettled ibid. 
Day in bank | 115 
Of eſſoigns | 116 
Michaelmas term and returys i i 
Hilary ibid. 
Eaſter ibid. 
Trinity ibid. 


Obſervations on the terms and ab. 


ptarance days 113 
O#&Jervations op the return of writs 


119 
Tefle of Writs. 


What writs muſt have {teen days 
between the teſte and return 119 
Capias muſt have fifteen days 154 
Attachment of privilege, diite 
71298 121 $20 

What writs are excepted ibid. 


q Traverſe, what 52. 
Rules relating to them - 


42 
When — of bt 51 
There cannot be a traverſe vpo 


' a traverſe , ibid. 
When to be taken | ibid, 
Tither, debe for 31; 


14 81 i: . 
Tranſitory actions 269. 272: 
e Treſpaſi 


8 ; 


np 4 


Treſpaſs, Page 20; 21, 
Trial, Notice of. 


In country cauſes, ten days notice 
of trial 368 
In Lenden and Midadleſex, and de- 
tendant lives within forty miles 
of L:ndon, eight days notice ib. 
Whea fourteen days is requiſite 


; ibid. : 
If defendant arreſted in town, and 


he reſides at Dunkirk, fourteen 
days 


three months 36 
If no proceedings for four terms, 
a whole term's notice to be 
iven ibid, 
Unleſs delayed by injunction 370 
Notice of trial is neceſſary, tho? 
put off to a day certain by the 
court ibid. 
Delivered to the gaoler or turn- 
key, good ibid. 
Muſt be given to the agent in 
tow- n 15 ibid. 
Sunday, when reckoned a day ib. 
If notice be given, and plaintiff 


does not proceed, he muſt give 


a new notice 371 


Where plaintiff concludes ad p. 
!riam, defendant hound to ac- 


cept notice of trial on the back 
of the pleading ibid. 


Where plaintiff concludes ad pa- | 


triam, defendant obliged to ac- 
cept of notice of executing in- 


quality, from the time notice of 
#3 0 ibid. 1 


trial was given 
Notice of trial or inquiry given to 
ce:endant not good, if his at- 
terdey is known; aliter, if he 
is nat known 730 


Notice of trial after term for | 


F + 


ibid. 
So if hz lives in Ireland, and ar- 
reſted in London, and there for 


London to ſpecify the firſt ſitting 
or adjourned day, and how 
many days to be given if for 
the adjourned day, in all caſes 


Page 372 

Notice of trial for Middleſex ibid. 
The like for London ibid. 
— Ares ibid. 


Short notice in town, tvs days ib. 
The K. B. rule for the country, 
| ſhort notice, four days before 
commiſſion day ibid, 
Short notice cannot be given but 
once, and notice can be con- 
tinned but once 373 
Not vithſtanding there be a pe- 
re m tory rule to try, yet notice 
muſt be given i 
Countermand two days in town 


May be given to the country at- 

rorney - "3% 
Not to be given on Sunday ibid. 
After countermand, cannot con- 
tinue ibid. 


net, yet it may be counter- 
maoded | ibid, 
It is ſaid Saturday for Monday ig 
good, but I doubt it ibid. 
Countermand of a void notice, 

may operate as a new notice, 
jf given in regular tine 


or rene bas 03 ibid. 
Continuance of notice of trial 375 
Canaot continue a ſecond time in 
the ſame term ob i. . 
Explanation of that rule ibid. 
Notice ef continnance  jbid. 


Notice countermanded, and ton- 


tiuued coptradiftory, _.. bid. 
wo days, Monday far 1 rr 
.yvob pr balairat ton zi 52050 


314 . a; =. 


ibid, | 


ibid, 
Six days country 1bide 
The form ibid, 


Although record made a rema- 


* 
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—— 


May be given to the country at- 
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71 
Of putting of Trial, Page 376 


Requires notice, and effidavit of 
the ſervice, and alſo of the ab- 


ſence of the witneſs before mo | 


tion | ibid. 
To be made two days be ſore the 
trial ibid 


A third perſon, if he knows of the | 


ſale of the goods, may make 
affidavit | 101d, 
But if the matter does not come 
to defendant's knowledge time 
Enough to move two days be- 
fore, the court will grant the 
rule, if application is made as 
ſoon as he does know ibid. 
Only to be put off till the next 
term ibid. 
Affidavits taken before a vice- 
conſul ſuffered to be read ibid. 
Notice of the motion 377 
Afﬀidavit to put oi the trial ibid. 


The affidavit muſt be poſitive | 


ibid. 
What ought to be ſtared ibid. 
If it appears that the witneſs 


went out of town or abroad, or 


beyond lea, after notice, court 

will not put off tae trial 378 

tow to draw up rule, Go. | ibid. 
5 


cus, for not proceeding 1410 trial. 


| Where co% to be allowed . 
Prothonotary may tax ibid. 
Coſts notwithiiandiog. a nd recipi- 
r ibid. 
| No colls if default not wilfol 279 
Coſts cannot be a'lowed' for « 
- witneſs who ſet off baſore coun- 
| termand ibid. 
Where a regular countermaud on 
| e mant. _ not al. 
lowed [207 td; 


Both parties gave notice, neither 
I SI'S, t 


| 


| Afﬀidavir 


af. Ds 


went to trial, both intitled to 
coſts Page 379 
Where either might have prayed 
a tales, and the cauſe goes off 
on that account, coſts to be al. 
lowed ibid, 


Of the proceeding for coſts 379, 


If coſts are moved for, cannot 
have judgment as in the caſe 
of a nonſuit ibid. 

How to proceed to get coſts ibid. 

80 

Demand muſt be at time of an 
ſerved ibid. 

How rule may be drawn up ibid. 

When colis are taxed, how to 

proceed to get them paid ibid, 

Afidavit of demand, Sc. ibid. 

Affidavit of ſervice of rule and al- 
locatur 381 

Attachment ibid. 


Trial by e 


When may be had HY | 
For what purpoſe ſtatute or- 
dained | ibid. 
Record may be made up on one 
default the next term ibid. 


1 if once record is carried down 


and new trial awarded, then 
muſt be carried down by pro- 
vio ... 1147 abid. 
Same notice by rin, as plain- 
tiff gives As) 6 ibid. 
Where both give notice, both to 
| "havecoſts for not proceeding ib. 
How wenireruns ibid. 
If carried down once, mult try by 
(rats ibid. 


Trial at Bar. : 


Wer eppeinud * 7 


VV 
8 


Special jury in London at bar in 


Middie/ex Page 393 
Granted in ejectment before ap- 
pearance ibid. 


Court not bound by value 394 
Motion in M. T. refuſed to try 
in Hil, ibid. 
Cannot be moved for until iſſue 
joined ibid. | 


What ought to be ſtated in the 


affidavit in ejectment ibid. 
How to obtain rule for trial at 
bar ibid. 
Though trial is appointed, yet 
plaintiff may countermand 395 


Rule relating to trials at bar ibid. 


Attorney for the plaintiff ſhall, 
before eſſoign day of the term, 
give notice to the chief pro- 
thonotary or ſecondary, of the 
day it is appointed ibid. 

And in caſe of neglect, ſuch cauſe 
ſhall be tried 396 

Copies of the iſſue to be tried at 

bar, to be delivered to the 


judges before the time ap-| 


pointed for trial of ſuch cauſes 
| ibid. 
The court will grant a new trial 
after trial at bar, upon proper 
cauſe | ibid. 
If plaintiff gives notice, and pro- 
| _ not, defendant may take 
1t by proviſo, giving 8 or 1 
days notice Rn ibid. 
In London and Miadleſer, no trial 
by proviſo ſame term ibid. 
Nor to try till there be laches ib. 


New Trial 68, | 


| | 71 
Of antient date 


433 


New trial, what ibid. 
Power to grant ibid. 


Mutt be moved for, before or on 


dhe appearance day of the re- | 


turn of the h. corp. jurat, un- 
leſs the foundation of the mo- 
tion 13 ſome new matter diſco- 
vered ſince Page 433 
Though the ſtrength of evidence 
was againſt the verdict, new 
trial refuſed 434 
The court will not grant a new 
trial, where there has been a 


Will not grant in penal actions 


ibid. 

Seldom granted in actions for 
torts 33 
New trial granted after a non- 
ſuit „„ ibid. 
Granted on an ejectment ibid. 


New trial not granted, becauſe 
counſel thought it prudent not 
to call evidence which they had 
in their briefs ibid. 

Verdicts may be ſet aſide for ex- 
ceſſive damages, but not for 
ſmallneſs; and where the da- 
mages are not unreaſonable, 
court will not grant a new trial 

| 436 

Seldom granted but upon pay- 
ment of coſts _ ibid. 

There may be a caſe in torts. to 

grant new trial ibid. 

As to variance of iſſue ibid. 


Diſcovery of new evidence ibid. 


Where there are two contrary 


How to proceed 437 
The rule 1364 ibid. 


Heu if verdi be fot a ihid. 
Certificate of judge as to facts, 


concluſive - +4; dich 
As 20 cofts in both courts 438 


Between the writ and declaration 
when fatal 227 
| Capias 


—— — 


verdict on the honeſt ſide ibid. - 
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Capias abſolute, declaration gui 
tam, good | Cage 327 

If plaintiff declare in debt, on 
proceſs with an ac- etiam in caſe, 
it is a waiver of the bail; but 
not a ground for an exonergrur, 


# * 


Adion by leſſor againſt leſſes 
85 Page 26 
Where local, as founded 1 hs 
privity of eſtate 270 
If an affault happened abroad, 
may lay werne iv Lond,n ibid. 


if ſum ſworn to is under 40/ [Actions on penal ſtatutes muſt 


ibid. 
Fenditioni exponas 502. 


Fenire facias 62. 


Award of 362 
Where there are two iſſues ibid. 
Com mon wenire 407 


Fenire where one pleads, and the 


other lets judgment go by de- 


fault 408 
When to be teſted and return 410 
How if after term ibid. 
How if for the aſſizes ibid. 


I the ſheriff is a party, the venire 
muſt be awarded to the coro- 
ner, and he returns both writs 

65 
Fexire by provifo 408. a 


FVienue. 


The derivation of the word 268 

| General rule of law reſpecling 
the venue | ibid. 
Every venire ſhall be awarded of 
the budy of the proper county 
. ibid. 
If penal actions ſhall be awarded 
of the body of the proper 


county | : ibid, 

| Real actions to be laid in the 
proper county ibid. 
Perſonal actions not ibid. 
When tranſitory 269 


When the action is founded on 
two things in different coun- 


be laid in their proper county 


| ibid. 
Conſtruction of the act ibi. 
Exciſe and cuſtoms 271 


So againſt officers or juſtices ibid. 
Nauiſance and debt for rent, 
againſt the affignee, are Jocal 
Ye ibid. 

If no venue be laid in the body 
of the declaration, reference 


is local ibid. 
Of changing the venue in tranſi- 


Court will not change the vente 
to any of the four northern 
counties previous to the ſpring 
circuit ES 

In what cafes court wil) not 


change the venne bid, 
Not in /capd. mag. note, or bill 

of exchange ibid. 
Libel ibid. 


If the caufe of action ariſes in 
don, it may be changed into the 
Cannot be chapged into a county 


Palal ins, but may be to Cheer 
. ee, 


—_— 


from a county at Jarge, i0t0 a 
city and county © ibid. 
But in Eaſter or Trinity term, ma) 
be changed into a city or coun» 
ty where aſſizes are held but 


Hes, how to be laid ibid. 


once a year 


muſt be bad to the margin ib. 
Where action could only have 
ariſen in a particular county, it 


tory actions HE 2 


Wales, and the wvenut in Lon- 


next Engliſh county 273 


In what cafes it may be changed 


% 


# # 


cauſe of action ariſes in Ber- 
avick, the venue ſhould be in 


Page 274 
Vinue cannot be changed on an 


Northumberland 


action on promiſſory note ib. 
From London to Carmarthen ibid. 


An attorney has no privilege to 
change the venue, if in Mid- 
dleſex, though he may keep it 


there, if plaintiff. ibid. 
If a ſerjeant or attorney ſue by 
capiasß, the wenue may be 
changed ibid. 


If an attorney is plaintiff, venue 


cannot be changed ibid. 
If changed to Lancaſter, how to 
move it 975 
Within what time venue may be 
changed | _ ibid, 


Cannot moye until appearance | 


ibid. 

If decl. be delivered ſeven days 
before laſt day of term, or af- 
tet, yet before plea venue may 
be changed | ibid, 

I; may be changed, although de- 
fendant comes in by exigent ib. 


Venue may be changed before | 


plea pleaded „ 
Summons and order no bar ibid. 
For after order for imparlance 
To ibid. 

Unleſs the order be to rejoin 
gratis, and taking ſhort notice 
of trial Sag 256 
If plea be put in by inadvertency, 
the venue may be changed on 
withdrawing the plea, and 
pleading de no ve ibid. 
lay inove to change the wenug 
the loſt day of term ibid. 
Held after plea, venue cannot be 
changed . - i +. - + a 
Pry to mave ie change the venue 


(eſidavit | „ 


= 
| Muſt be poſitive Page 277 
How to move in vacation 


Of bringing back the venue. 


to give ſome, or be nonſuited 
278 


tains the venue, to give ſome 
material evidence ibid. 
An yndertaking to give ſome ma- 


is laid, may be ſuppoſed by 


ing in a foreign country ibid, 
Motion to change venue from 
London to Suffolk; cauſe of ac- 
tion aroſe ar Dunkirk, Court 
held that not ſufficient, unleſs 
the party had undertaken to 
give material evidence in Lon- 
Aon i WIAP *x | 8 8 3 279 
Venue in E. B. was brought back 
after two ttials on plaintiff's 
undertaking to give material 
evidence in London ibid. 
It is uſual to bring it back before 
replication _ | ibid. 
If after rule to change the wenue 
the plaintiff undertakes 10 
bring it back, muſt give evi- 
dence of ſomething material 
in that county ibid. 


gore RN 
How to, proceed on a ſpecial ver- 


i 

Counſ:1 to ſubſcribe the pet in 
M 7 ibid. 
Deeds to be found according to 
the ſubſtance e 


2 4 


os ng RET 
| Copies of ſpecial verdiels and de. 


murrers 


" ibid. | 


Formerly required to give evi- - 
dence in county wherein plain- 
tiff retained it, but now bound 


{ Plaintiff muſt undertake, if he re- 


terial evidence where the wenue 


proof of the cauſe of action be- 


ma —ͤ— — 4, att 
— 2 


—— ——— 
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murrers to be delivered to the | 
judges one <veek before the day 
Page 427 

'Two by plaintiff's attorney, and 
| two by defendant's ibid. 
No argument till the books be 
delivered ibid. 
Attorney on either ſide may de- 
liver all the books, and ſhall 
be reimburſed or allowed it in 
coſts x ibid. 
Court refuſe to bear counſel on 
argument, unleſs books are 


paid for 428 
Special Cafe. 


| How to proceed | 428 
If facts are not ſet forth 429 


Verdict. See Poſiea 440. 


View. 


View may be granted in any ac- 


tion where neceſſary 398 
The rule | 399 
Afﬀidavit ibid. 
In what actions views are requi- 

es ; - : 400 
How to obtain a view in term or 

VV 
Shewers may ſhew marks to en- 

lighten the viewers 401 

Wales. 


No arreſt te made in Valles, 
_ unleſs the debt amount to 20 5 


| 12 
If it is a Velſb iſſue, to be tried 
in the next Zng/iþ county, 


how to award the wenire 364 


| 


Warrant of Attorney. 


If defendant gives warrant of at- 
torney, the judgment will be 
good, though he die ſame day 
it is ſigned Page 470 

Muſt be ſtrictly purſued ibid, 

If defendant die in term, or va- 
cation | ibid, 

If plaintiff die ibid, 

How to be taken of priſoners ib. 

No attorney ſhall enter any judg- 
ment gotten from any defend 
ant being under arreſt, unleſs 
given in the preſence of an at- 


torney for him 471 
Warrant of attorney ſhall be read 
before execution ibid. 


Warrant taken by plaintiff to 


himſelf, no attorney preſent, 
bad ibid. 


But if defendant an attorney him- 


ſelf, no attorney need be pre- 
ſent ibid. 


Preſence of attorney of K. B. ſuf- 
ficient | ibid. 


If a warrant of attorney be above 
a year 01d, and under ten years, 
a treaſury rule ſufficient to en- 
ter it up | ibid, 
How if under twenty ibid. 
Leave given after a year, to enter 
judgment of affidavit of de- 
fendant's being alive in Ja- 
maica four months before ibid. 
Muſt now be ſworn that defend- 
ant is alive within 14 days of 
application ibid. 


Plaintiff a lun atic, affidavit of the 


perſon who received the in- 
tereſt upon bond, ſufficient ib. 


3] Motion to enter up judgment, 


the warrant not expreſſing ny 
term ibid. 


Defendant died before judgment 
ES entered, | 


04.2 4 > 


entered, but after the firſt day 


of the term, held good P. 471 
Warrant to enter Judgment at the 
ſgit of two, motion to enter up 
judgment at the ſuit of the ſur- 
vivor granted 473 
Leave given 416. an executor, the 
words in the warrant extended 
to heirs, executors, c. ibid. 
Leave given in Michaelmas term, 
to enter an affidavit ſworn 18th 
September in Ireland ibid. 
How to enter, if given to a eme 
ſole, who afterwards * 
ibi 
Werrant given to a feme ſole, ſhe 
married, leave given to enter 
it up ats. of her and her huſ- 
band | ibid. 
Judgment ſigned after deſend- 
ant's death, held good ibid. 
On a 20% „hit bond and warrant, 
leave will not be given to en- 
ter it up, without a rule to 


ſhew cauſe 474 
Affidavit f idid. 
How to apply in term ibid. 
In vacation, ho- 5 
Warrants of attorney ibid. 
How to ſign judgment 476 


Warrant or memorandum 1 


Declaration and judgment of ni/ 


dicit on warrant A 2b8d. 
judgment by nil dicit 477 
The like * non wayne informatus 


ibid. 
Affidavi it 


upon bond and warrant of at- 


torney +: 178 


to enter judgment, 


iinaſt. 


How to apply to examine wit- 


neſſes on interrogatories in 
term Page 416 
How in vacation ibid. 
How if the cauſe of action ariſes 
in India e "by 
After rule made, the witneſſes to 
be taken to the judge's clerk 
for examination ibid. 
The form of interrogatories on 
behalf of the plaintiff 418 
The like for defendant ibid. 
If the witneſs does not go after 
being examined, and before 
trial, ſhall not be read 419 
Affidavit to ground the motion 
Ibid. 
Words 29. 32. 


Mit. 


Obſervations on the return of 
writs 119 
Non juridical days tbia, 
11th e ee is not any return 
0 ibid. 
What writs are to wy returnable 
on a day certain © | bid. 
All writs iſfued out by original, 
to have „tren days between 
the teſte aud return ibid. 


So attachments of privilege 120 


Wirits of ven. fac. ha. corp. jurat. 
# fa. or ca. ja. need not bave 
fiftren days (except a ca. /a. to 
ground an augen or makt 


If obtained by fade übid.] | bail e ibid. 
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LAW BOOKS, juft publiſhed by J. BurTERworTH, Fleet Street, 


1. YN 2 Vols. The Attorney's New Pocket Book and Conveyancer's 
1 A/iant ; being a Collection of uſeful and approved Prece- 
dents in Conveyancing To which is ſubjoined, An Eſſay, ſhewing 
the Nature and Effects of different legal Inſtruments. By F. C. 
Joxes, of Gray's Inn. | | 


2, In 8vo. Price 7s. the Fourth Edition, corrected, with Addi- 
tions, of 4 Practical Trealiſ on Fines and Recoveries ; containing 
the Principles, Caſes, and Statutes relating to, and a great Variety 
of Precedents, of FIN ES and Recoverres; together with Inſtruc- 
tions for drawing, entering, and pailing them. By the late Ser- 

jeant WiLSON, | : 


3. In 2 Vols. Royal Bvo. Price 11. 1s, 4 Dige of the Law of 
Action, and Trials at Nis1 Prius; the Second Edition, corrected, 
with conſiderable Additions, from printed and manuſcript Caſes; 
and three new Chapters on the Law of CorroraTions and Evi- 


DENCE, By ISaac *Espinasst, of Gray's Inn, Eſq. Barriſter at 
Law. | 


— — — 


4. Price 18. 6d. The Orrict and Dur of Consranre ; be- 
ing an entirely new Compendium of the Law concerning that an- 
cient Miniſter for the Conſervation of the Peace; carefully compiled 
from the beſt Authorities; with a Preface and an Introduction, coa- 
taiuing ſome Account of the Origin and Antiquity of the Office, 


—— ————_— 


5. Price 1s. 6d. The Jur1sDicTion of the Coukr-LgET; 
- exemplified in the Articles which the Jury or Inqueſt for the King 

in that Court is charged and ſworn, and by Law enjoined, to in- 
quire of and preſent; together with approved Precedents of Preſent- 
ments and Judgments in the Leet; and a large [ntroduttion, con- 


taiving an Account of the Origin, Nature, and preſeat State of this 
Inſtitution, 


Preparing for the Preſs, | | | 
4 New Edition, being the Sixth, with great Additions, including 
all the Caſes of Practice to the End of the laſt Term, of 


The NEW INSTRUCTOR CLERICALIS, 


Stating the Authority, Juriſdiftion, and modern Practice, of the 
| Cour or Eirg's Bench. 


By Joux Imvey, Ioner Temple. 


